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I.  I  HAVE  endeavoured,  in  the  publication  of  this 
last  volume  of  my  Commentaries  upon  International 
Law,  fuUy  to  redeem  the  pledge  given  in  the  first 
chapter  of  the  first  volume  (a). 

Professional  avocations  have  interrupted  and  de- 
layed till  now  the  complete  execution  of  my  original 
design. 

The  former  volumes,  in  accordance  with  the  plan 
of  that  design,  treated  of  the  relations  and  the  laws 
which  govern  the  relations  between  independent 
States,  or,  in  other  words,  they  were  occupied  with 
the  consideration  of  Jv^  Inter  Gentes^  or  Public  Inter- 
national Law. 

This  volume  is  devoted  to  the  consideration  of  Jus 
Gentium — Private  International  LaWj  or  Comity  ; 
that  is,  strictly  speaking,  the  law  which  ought  to 

(a)  Vol.  i.  B.  16. 
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govern  the  legal  relations  of  individuals  not  being 
the  subjects  of  the  State  which  administers  the  law. 
Practically  speaking,  however,  it  embraces  also  the 
legal  relations  of  persons  domiciled,  or,  in  some  cases, 
only  resident,  abroad  ;  and  rights  acquired  abroad,  or 
existing  in  objects  situate  abroad. 

This  subject  has  been  treated  of,  till  lately,  under 
the  title  of  the  Conflict  of  Laws — a  title  which  I 
think  has  been  justly  censured  as  expressive  of  a 
limited  and  unsound  view  of  this  important  portion 
of  jurisprudence  ;  but  under  which  title  so  able  a 
treatise  has  been  written  by  Story,  substantially, 
upon  Private  International  Law,  as,  perhaps,  to 
render  some  apology  necessary  on  the  part  of  any 
subsequent  writer  who  publishes  a  treatise  on  the 
subject,  even  on  the  assumption  that  he  adopts  a 
sounder  theory  and  a  more  correct  title. 

My  apology,  if  one  be  needed,  is,  that  the  treat- 
ment of  this  subject  was  necessary  to  the  completion 
of  the  plan  upon  which  my  Commentaries  upon 
International  Law  were  written. 

XL  The  end  of  all  justice,  wheresoever  administered, 
is  correctly  stated  by  the  Roman  lawyers,  suum  cuique 
tribuere — to  give  to  each  person  his  own,  his  due,  his 
right,  his  jus^  be  he  subject  or  foreigner. 

The  inquiry,  What  is  the  jus  of  an  individual? 
shows  that  it  must  be  attached  to  one  of  these 
predicaments  :  1,  to  a  person ;  2,  to  tangible  or 
corporeal  property  {rei)\  3,  to  incorporeal  rights. 

The  nature  of  the  predicament  must  be  examined 
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into  as  ufact  before  a  sentence  of  what  is  juBt  can  be 
passed  respecting  it. 

As  the  &ct  of  relation  is  ascertained  with  greater 
aceurac^,  as  the  nature  of  it  is  considered  with  deeper 
wisdom,  the  juster  will  be  the  sentence  pronounced 
upon  it.  The  more  cultivated  the  mind  of  the  indi- 
iridual,  the  more  accurate  will  be  his  judgments  as  to 
what  is  just ;  the  more  cultivated  the  mind  of  a 
people,  tiie  deeper  will  be  their  insight  into  the  true 
nature  of  legal  (6)  relations,  and  the  better  will  be 
thdr  general  definitions  of  what  is  just,  or,  in  other 
woords,  their  laws. 

The  variety  of  definitions  of  what  is  just,  or  the 
variety  of  laws  which  prevail  in  diflFerent  States, 
arises  in  great  measure  from  the  difierent  degrees  of 
this  culture  in  different  States. 

The  general  opinion  of  what  is  just,  strengthened 
by  custom  and  positive  enactments,  becomes  the  jils 
dvUe  of  a  State. 

But  when  many  States  agree,  as  all  civilised  States 
do,  in  their  opinions  of  what  is  just  with  reference  to 
many  legal  relations,  the  jus  civile  becomes  to  a  great 
extent  identical  with  e^jus  gentium  (c). 

Thus,  the  Roman  Law  recognised  two  classes  of 
obligations — those  juris  civilisj  and  those  juris  gentium^ 


(h)  Perhaps  jural  would  have  been  a  better  word.  I  have  been 
deterred  from  naing  it  by  a  dialike  to  introduoe  a  new  word  without 
the  sanction  of  any  accredited  English  authority.  [I  have  in  this 
edition  (ed.  ii.)  adopted  the  word  jural.] 

(c)  V'ide  post,  p.  421  fp.  460  of  ed.  ii,]. 
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and  under  the  latter  head  ranked  ahnoat  all  con- 
tracts (d). 

These  permanent  and  invariable  relations,  laid  in 
the  necessities  and  nature  of  man,  may  be  modified, 
but  cannot  be  annihilated,  by  positive  law,  when  the 
intercourse  of  the  subjects  of  different  States  brings 
these  relations  at  different  periods  of  time  within  the 
scope  of  different  jurisdictions.  A  harmony  rather 
than  a  conflict  of  laws  is,  therefore,  to  be  presumed 
among  civilised  States,  with  respect  to  the  adminis* 
tration  of  justice  upon  the  most  important  interests 
of  mankind. 

But  where  the  municipal  laws  of  States  differ,  the 
ends  of  justice  require  that  they  should  agree  in  the 
adoption  of  the  law  which  ought,  firom  the  nature 
and  reason  of  the  thing,  to  govern  the  jus  of  a 
foreigner,  whether  they  agree  that  it  shall  be  the  law 
of  his  own  or  of  another  State. 

This  practical  harmony  in  the  administration  of 
justice  ought  to  be  the  object  of  the  community  of 
civilised  States. 

It  is  a  triumph  of  barbarity  when  a  municipal  law 
is  applied  to  a  foreign  legal  relation  or  right,  instead 


(d)  *'  Ex  hoc  jure  gentium  omnes  pene  oontiactus  introducti  sunt, 

ut  emtio,  venditio,  locatio,  conductio et  alii   innu- 

merabiles." — Ingi.  1.  i.  t.  ii.  b.  2.     Vide  post,  p.  422  [p.  461  of  ed.  ii.]. 

^'  Sed  lisdc  quidem  verborum  obligatio  dari  spondes  7  Bpondeo,  pro- 
pria civium  Romanorum  sunt,  cetcrce  vero  juris  gentiAim  surUf  itaqtu 
inter  omnes  homin^is  sive  cii^s  liomanoa  sive  peregriixos  valent.^' — Gaius, 
iii.  93. 
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of  the  law  which,  from  the  nature  and  reason  of  the 
thing,  ought  to  govern  it.  It  is  a  false  and  unjust 
theory,  that  when  States  are  independent  there  must 
be,  or  ought  to  be,  a  conflict  of  laws,  though  this 
may  be  in  certain  instances  inevitable. 

A  jus  once  acquired  under  the  dominion  of  the 
law  of  one  State  ought  not  to  be  invalidated  by  the 
accident,  that  the  acquirer  afterwards  brings  that  jus^ 
BO  to  speak,  physically,  under  the  dominion  of  the 
law  of  another  State.  Keason  and  the  iaterests  of 
society  require  that  its  validity  should,  as  a  general 
rule,  be  equally  recognised  everywhere  : — "  Ex  quo 

liquet,"  Huber  says,   ''tunc  rem  non  ex  sunplici 

jure  civili  sed  ex  commodia  et  tacito  populorum  con- 
^'  sensu^  esse  petendam :  quia  sicut  leges  alterius 
^*  popuU  apud  alium  directe  valere  non  possunt ;  ita 
"  commerciis  et  usui  gentium  promiscuo  iiihil  foret 
"  magis  incommodum,  quam  si  res  jure  certi  loci 
"  valida^  mox  alibi  diversitate  juris  iafirmaren- 
"  tur  "  {e\ 

A  difficulty  does,  indeed,  sometimes  wise  from 
considerations  of  public  policy,  which  prevent  the 
application  of  the  true  abstract  rule  of  law  to  the  jtis 
of  the  private  individual.  There  are  cases  of  excep- 
tion which  it  is  both  morally  and  legally  competent 
to  each  State  to  specify  for  itself,  and  which  therefore 


u 

Li 


(e)  FreOect.  II. 
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mark  the  discriiniaation  between  Right  and  Comity; 
between  Public  and  Private  International  Law  (a). 

III.  Let  me  add  a  word  or  two  as  to  my  predeces- 
sors (/)  in  the  cultivation  of  this  branch  of  Jurispru- 
dence. 

The  first  labourers  were  natmrally  those  jurists 
who  lived  in  the  States  composed  of  di&rent  pro* 
vinces,  partly  governed  by  the  Roman  Law,  partly  by 
indigenous  customary  laws.    D'Argmtri,  in  treating 

of  the  customs  of  Flanders,  discussed  with  care  and 
perspicuity  portions  of  the  subject,  and  propounded 
various  general  rules  by  which  the  selection  of  the 
proper  law  ought  to  be  determined,  where  the  r^hts 
of  the  individual  appeared  to  be  under  the  dominion 
of  two  different  laws. 
Paul  and  John  Voet  dealt  also  with  the  suhjeot, 


(/)  Cicero,  in  a  very  remarkable  passage,  points  out  the  diatinotion 
(which  is  not  to  be  found  in  the  Bepositories  of  the  Bonum  Law) ;  he 
is  explaining  the  rationale  of  jus  : — 

**  Juris  est  omnis  ratio  nobis  explicanda.  Quod  diyiditur  in  duas 
partes  prima0|  naturam  atque  legem.  .  .  .  Atque  haac  commimia 
sunt  naturae  atque  legis  :  sed  propria  legis  et  ea  quae  scripta  sunt,  et 
ea  quee  sine  litteris,  aut  gentium  jure,  aut  majorum  more,  retinentur. 
Scriptorum  autem  privatum  aliud  est,  publicum  aliud :  pwUieum, 
lex,  senatusconsultum,  fcedus:  privatum,  tabulsB,  pactum^  conven- 
tum,  stipulatio.  Quas  autem  scripta  non  sunt,  ea  aut  consuetudine 
aut  eonventis  hominum  et  quasi  consensu  obtinentur.  Atque  etiam 
hoc  in  primis  ut  nostras  mores  legesque  tueamwr^  quodammodo  naturaU 
jure  praucriptum  est,** — Orat  Partit  a.  37. 

(b)  Vide  post,  Note  to  Chap.  I.  [in  which  will  be  found  a  list  of 
writers  on  this  subject,  brought  down  to  the  time  of  the  2nd  edition]. 
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rather  inclimng  to  a  seTere  and  rigid  view  of  the 
inadmissibility  of  exterritorial  laws. 

HertitiSy  Chancellor  of  the  University  of  Giesfien, 
wrote  a  treatise  of  considerable  repute,  De  CoUisione 
Legum. 

Rodenburgh^  a  distinguished  jurist  of  Utrecht, 
proceeded  much  further  than  his  predecessors  in  the 
scientific  development  of  Private  International  Law, 
investigating,  with  great  care  and  accuracy  of  thought, 
the  principles  which  ought  to  govern  the  application 
of  Statutes  to  the  questions  of  property,  to  the  form 
and  the  substance  of  the  acts  of  men,  and  to  their 
personal  capacity*  His  disquisition  was,  however, 
necessarily  limited,  being  subordinate  to  the  question 
of  rights  incident  to  the  status  of  Marriage,  the  con- 
sideration of  which  question  was  the  object  of  his 
work. 

Evher^  in  his  "  Praelectiones  on  the  Civil  Law," 
pointed  out  the  magnitude  of  the  subject,  and  gave  a 
valuable  but  meagre  outline  of  its  principles. 

Rocco,  in  1837,  published  a  treatise  on  this  subject 
of  great  merit,  under  the  title  of  an  "  Essay  on  the 
**  Use  and  Authority  of  the  Laws  of  the  Two  Sicilies, 
"  considered  in  their  relation  to  the  persons  and  ter- 
"  ritories  of  Foreign  States." 

The  variety  and  extent  of  the  Colonies  of  Great 
Britain  brought  before  her  tribunals  at  home  and 
abroad,  especially  during  the  present  century,  cases 
which  rendered  it  necessary  to  consider  upon  what 
principles  they  ought  to  decide,  whether  the  rights  of 
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parties  ought  to  be  governed  by  the  law  of  the  Colony 
or  the  law  of  England ;  but  no  considerable  work  on 
the  subject  appeared  before  the  elaborate  and  volumi- 
nous coiranentaries  of  Mr.  Burge^  a  work  to  which 
succeeding  authors  upon  Private  International  Law 
have  been  much  indebted. 

The  lawyers  of  the  United  States  of  North  America 
were  necessarily  led,  from  the  same  cause  as  the 
lawyers  of  the  old  Netherlands  and  of  France  before 
the  Revolution — ^namely,  the  existence  of  various 
States  with  various  laws  in  one  Commonwealth — ^to 
the  study  of  this  jurisprudence. 

The  learned  essay  of  Livermore  led  to  the  elaborate 
and  popular  work  of  Story^  which  has  exercised 
great  influence  and  obtained  a  very  high  authority 
in  this  kingdom,  as  well  as  in  the  country  of  its 
author. 

I  must,  however,  be  allowed  to  remark  that  even 
Story  wrote,  the  nature  of  his  work  being  considered, 
too  much  in  the  spirit  of  an  English  Common  Lawyer, 
and  too  little  in  the  spirit  of  an  International  Jurist. 

With  the  work  of  Fcelix  Story  does  not  appear  to 
have  any  intimate  knowledge;  he  makes  no  reference 
to  Bocco'y  and  with  the  essays  of  Wdchter  and  the 
last  of  the  eight  volumes  of  Savigny  he  was  neces- 
sarily unacquainted. 

While  preparing  this  volume  for  the  press,  I  was 
glad  to  find  that  this  Treatise  of  Savigny  had  at- 
tracted the  attention  of  Mr.  Westlake,  whose  recent 
work  on  Private  International  Law  has  taken  its  place 
in  the  legal  literature  of  England.  . 
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Since  the  Commentaries  of  DoneUuSj  to  whom 
Savigny  was  deeply  indebted,  no  more  philosophical 
or  profound  work  has  appeared  than  the  great  work 
of  Savigny  on  the  system  of  Koman  Jurisprudence, 
in  its  application  to  the  particular  law  of  his  own 
country,  Prussia,  and  to  the  general  law  of  the  Euro- 
pean Continent.  His  eighth  volume  contains  a 
separate  treatise  on  Private  International  Law,  con- 
ceived in  the  same  spirit  and  executed  with  the 
same  ability  as  the  great  work  of  which  it  is  a  part. 
It  has  been  constantly  referred  to  in  thiB  work. 

I  cannot  help  expressing  a  hope  that  the  Treatises 
of  such  jurists  as  those  of  Puchta  and  Savigny^ 
which  have  the  merits  without  the  defects  of  German 
erudition,  may  one  day  become  familiar  to  English 
lawyers. 

IV.  Something  let  me  say,  in  conclusion,  as  to  the 
frequent  and  full  reference  made  throughout  this 
work  to  the  Jurisprudence  of  ancient  Rome,  tiU 
lately  so  little  known  and  so  often  misunderstood  in 
England. 

The  advantage  to  the  Jurisprudence  of  Comity 
which  results  from  this  study  is  twofold:  First,  a 
knowledge  of  the  laws,  not  only  of  a  most  civilised 
people,  but  of  a  people  which  continually  imported 
and  incorporated  into  their  administration  of  justice 
to  foreigners  the  rules  and  principles  of  foreign  law, 
which  the  reason  of  the  thing  and  the  nature  of  the 
relation  rendered  applicable,  when  they  manifestly 
rendered  inapplicable  the  strict  civil  law  of  the 
Roman  citizen. 
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In  tlie  Institutes)  the  Digest,  and  the  Code,  we  are 
therefcwfe  enabled  to  study  a  system  of  Jurisprudence 
whidi  avowedly  passed  over  the  limits  of  the  positive 
law  of  the  State  in  which  it  sprung  up ;  a  Jurispru- 
dence intended  to  be  applicable  to  the  world. 

Secondly,  we  study  in  it  a  system  of  Jurispru- 
dence. Nothing  can  more  advance  the  culture  of 
Private  International  Law  than  the  study,  not  of  the 
letter,  but  of  the  spirit,  of  Roman  Jurisprudence, 
which,  because  it  recognised  the  duty  of  applying  to 
jura  acquired  without  its  limits,  or  by  others  than  its 
own  citizens,  a  law  founded  upon  general  principles, 
has  become  the  basis  of  the  law  of  Christendom. 

The  law  of  England  and  the  United  States  of 
North  America  is  not  properly  called  by  Story  the 
Common  Law  in  a  Treatise  on  Private  International 
Law. 

If  there  be  any  Common  Law  of  States  upon  this 
subject,  it  is,  for  the  reasons  already  given,  furnished 
by  the  Roman  Law. 

jETmJ^  justly  remarks  that,  though  you  may  look 
in  vain  for  rules  eo  nomine  on  the  Conflict  of  Laws 
in  the  repositories  of  Roman  Jurisprudence,  yet  you 
will  find  rules  applicable  to  the  subject :  "  ReguUe 
^^  tamen  fundawentales,  secundum  quas  hujus  rei  (i.e. 
"  conflictus  legum)  judicium  regi  debet,  ex  ipso  jure 
"  Romano  videntur  esse  petendae  "  (g). 

The  sculptor  and  the  painter  who  are  worthy  of 

(g)  Prcdect.  II. 
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Addenda. 

Page  66,  Note  (t)  ad  fin.,  add : — "  The  modem  Italian  Code  is  to  the  same 
effect.    *  La  moglie  che  non  sia  legahnente  separata,  ha  il  domicilio  del 

*  marito/    (Art.  18)." 

Page  202,  Note  (A)  ad  fin.,  add : — **  The  modem  Italian  Code  is  to  the  same 
effect.      'H  trasferimento  deUa  residenza  in   un  altro  luogo,  ooU'  in- 

*  tenzione  di  fissarvi  la  sede  principale,  produce  cangiamento  di  domicilio.' 
(Art.  17)." 

Page  222,  Note  (A)  ad  fin.,  add :— "  The  Italian  Code  is  the  same.  See  Art  11." 


Errata. 

Page  144,  Note  (m),  for  CotU  read  Cdfs. 
Page  606,  Note  (/),  for  Vtquwr  read  Vignier, 
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CHAPTER   L 

JUS  GENTIUM — ^PRIVATE  INTERNATIONAL  LAW. 

!•  Jus  INTER  GENTESy  OF,  OS  it  is  sometimes  called^  Public 
International  Law,  has  been  the  subject  of  the  three  preceding 
volumes.  It  remains  to  consider  in  this,  the  last  volume  of 
the  whole  treatise  (a),  Jus  Gentium,  or,  as  it  is  sometimes 
called.  Private  International  Law,  or  Comity  (i)  {Comitas)(c). 

(a)  In  redemption  of  the  pledge  given,  vol.  i.  s.  16. 

(h)  ' '  Denique  nonnunqnam  dam  populus  vicinus  vicini  mores  camiter 
volt  observare  et  ne  multa  bene  gesta  iurbarentur,  de  moiibus  sta- 
tata  territorinm  statuentis  inspecto  efifectu  solent  egredi.'' — P,  Voetf 
De  StahUU  eorumque  Ckmcursu^  s.  iv.  17. 

Joha  Voet,  speaking  of  the  rule  that  moveables  are  governed  '*  lege 
loci  in  quo  eorum  dominus  domicilium  fovet  ubicunque  ilia  ver^  ex- 
titerint,"  observes,  that  in  this  case  ''  de  juris  rigore,  quasi  gentium 
omnium  oommuni  consensu  relaxatum  est  sic  ut  ex  comitate  profecta 
T^rula  prazi  universali  invaluerit." — Tit,  iii.  Ad  Pandect,  p.  2. 

So  Huberus,  De  Conjlictu  Legum,  s.  2,  "  id  comiter  agunt/'  &c. 

The  word  occurs  once  in  the  Digest :  *' liber  autem  popidus  est  is," 
&c.  "sive  foedere  comprehensum  est  ut  is  populus  alterius  populi 
majestatem  comiter  oonservaret." — Lib.  xliz.  t.  xv.  7,  1. 

"  Une  espkce  de  droit  des  gens  et  de  biens^ance." — Bovhiefy  cited  bj 
Fcdix,  8.  11,  p.  24,  ed.  Demangeat. 

'*Ia  conpiacenza  vicendevole.'* — RoccOy  119. 

"  Mutua  compiacenza." — BoccOy  120,  253. 

(c)  See  a  notice  at  the  end  of  this  chapter,  of  the  Sources  of  Private 
International  Law. 
YOL.  IV.  B 
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II.  We  have  seen^in  the  first  of  the  foregoing  volumes^  that 
Sovereignty  united  with  Domain  {dominium  eminens)  esta- 
blishes, as  a  fundamental  rule  of  International  Law,  the  exclu- 
sive jurisdiction  of  a  State  over  all  persons,  acts,  and  things, 
within  its  territories  {d);  and,  of  course,  over  suits  and 
actions  in  Courts  of  Justice,  civil  or  criminal,  arising  within 
these  limits. 

This  is  a  proposition  which  does  not  only  concern  the 
natives  of  a  territory,  who  are  naturally  subject  to  such  a 
jurisdiction.  There  is  no  country,  not  only  in  Europe,  but 
in  the  world,  since  the  opening  of  China  and  Japan, 
in  which  there  may  not  be  foreigners,  both  transient  and 
resident  {e).  Being  allowed  to  enter  a  State,  of  which 
they  are  not  natives,  they  have  a  strict  right  to  be  se- 
cured from  •  injury  while  therein ;  the  ill-usage  of  them, 
whether  by  positive  mal-treatment  (J)  or  by  a  denial  of 


(d)  The  exception  of  the  ambassador,  which  is  a  matter  stricti  juris 
inter  geivtes,  and  not  comitatis  jwris  gerUiumy  is  mentioned,  vol.  ii. 
part  vi. 

Puchta,  Indit,  i.  360. 

(e)  "  Civil  laws,  when  they  causelessly  and  unreasonably  exclude 
foreigners  either  from  coming  into  the  territories  at  all,  or  from  trading 
there,  are  inhospitable  ;  but  these  inhospitable  civil  laws  are  no  other- 
wise contrary  to  the  laws  of  nations,  than  as  this  law,  like  the  general 
law  of  nature,  enjoins  the  duties  of  humanity  and  benevolence.  Every 
nation  has  by  the  law  of  nations,  as  every  individual  has  by  the  law  of 
nature,  a  right  to  judge  for  itself  how  far  its  intercourse,  either  of  the 
commercial  or  of  the  friendly  sort,  is  likely  to  bo  detrimental  to  itself ; 
so  that  to  cut  off  either  or  both  sorts  of  intercourse,  will  be  no  act  of 
injustice,  though  it  will  be  wrong  if  it  is  done  causelessly.  A  nation 
has  a  moral  power  to  withhold  its  benevolence  ;  and  they  from  whom 
it  is  withheld  unreasonably,  though  they  are  not  treated  friendly, 
are  not  injured." — liutherfo^'d's  J?wf.  of  Natural  Law  (2nd  edit.  1832), 
p.  489. 

(/)  The  Ju8  AUbvnatuSy  or  Albinagii  {alibi  natu8\  or  droU  d'AubainCy 
now  happily  abolished  in  all  civilized  states,  whereby  the  Crown  seized 
on  the  property  of  the  deceased  foreigners,  was,  perhaps,  strictly 
speaking,  a  violation  only  of  Comity ;  but  it  was  on  the  confines  of  a 
legal  as  well  as  a  moral  injustice.  Some  relict  of  this  barbansm 
appears  -still  to  linger  in  parts  of  Grermany,  in  which  it  would  seem 
that  the  foreign  heir  pays  10  per  cent,  of  his  inheritance  to  the  State. 
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jastice  {g\  may^  and  ought  to  be^  resented  by  the  State 
of  which  they  are  members.  A  refusal  of  redress  in 
such  cases  would  be  a  justifiable  cause  of  war.  If  by 
long  usage  and  custom  they  have  been  allowed  to  en« 
joy  certain  rights;  and  these,  though  originally  the  fruit 
of  free  concession,  are  violently,  suddenly,  and,  without 
equitable  notice,  withdrawn  from  them ;  an  injury  is  done 
to  them,  for  which  it  is  the  duty  of  their  own  State 
to  obtain  reparation  (A),  the  denial  of  which  justifies  a 
recourse  to  teprisals  (t),  or  war  (J),  according  to  the 
exigencies  of  the  case.  But  here  the  narrow  province  of 
International  Bight  ends,  and  the  wide  domain  of  Inter- 
national Comity  begins.  For  though  the  laws  of  every 
State  are  built  partly  upon  general  principles  common  to  all 


— Blumey  8, ,  des  Deuisches  P.  Eechts,  s.  452,  This  is  called  OaheUa 
Hereditaria. — Martens,  L  iii  c.  iii.  s.  90 ;  VaUel,  1.  ii  o.  viii. 
BS.  112-114 ;  Merlin,  Bep.  Voce,  Aubain  ;  Bocco,  p.  63,  speaks  of  it 
in  a  maimer  worthy  of  the  great  school  of  Neapolitan  jurists :  "  I'albi- 
nato,  qnesta  usanza  derivata  dalla  barbarie  delle  nazioni/'  &c,,  was, 
he  says,  in  force  at  Naples. 

FiUter,  Das  praktische  EuropUische  Fremden  Becht  (Leipsig,  1845), 
Erster  Ahschniit,  13.  This  is,  generally  speaking,  a  good  little  work ; 
though  the  present  English  Law  is  incoirectly  stated  with  respect  to 
the  operation  of  Domicil  upon  the  wills  of  English  subjects,  p.  23. 

Bocco  speaks  of  domiciled  foreigners  as  having  the  same  private 
rights  as  natives  of  the  Two  Sicilies:  ''Oggidi  awenga  che  quasi 
tutte  le  leggi  della  colta  Europa  ammettano  i  forestieri  ad  esercitare 
i  diritti  dvili,  gli  respingono  poi  allora  che  si  tratta  di  partecipare 
alle  cariche  dello  Stato  "  (p.  39) ;  but  of  nourdomicUed  strangers  as 
enjoying  only  those  rights  which  their  country  accords  to  the  natives 
of  the  Two  Sicilies,  "  Sol  quando  s'intrametta  la  redprocaziayie  fra  i 
due  Stati"  (p.  40).  Here  he  is  speaking  of  "Esteri  non-domiciliati,** 
or,  as  he  afterwards  calls  them,  ''  semplicemente  residenti  "  (p.  59). 

(g)  France,  however,  has  thought  it  consistent  with  Comity  to 
refuse,  as  a  general  rule,  to  entertain  suits  between  two  foreigners  in 
her  courts  of  justice. — Vide  post. 

{h)  In  the  case  of  rights  secured  by  treaty  and  withdrawn  in  time 
of  peace,  the  casv^  belli  is,  of  course,  beyond  the  reach  of  doubt, 
vol.  iii.  p.  57. 

(i)  Vide  anth,  vol.  iii.  p.  20. 

(j)  Vide  aivth,  voL  iii.  p.  57. 

B  2 


4        JUS  GENTIUM — PRIVATE   INTERNATIONAL   LAW. 

States^  jus  gentium^  they  are  also  partly  built  upon  positive 
enactments,  jus  civile ;  and,  though  there  is,  moreover,  a 
speciale  jus  inter  gentes  {k)  common  to  all  Christian  States, 
the  practical  application  of  those  general  principles  and  of 
this  jus  speciale  may  vary  in  different  States.  There  is  no 
universal  positive  law  for  all  mankind.  Each  State  has  its 
own  municipal  code ;  though  each  code  contains  many  prin- 
ciples common  to  all :  and  each  individual  is  a  member  of 
the  great  family  of  mankind. 

III.  States  becoming,  under  the  blessed  influence  of 
Cbnstianity  and  its  attendant  civilization,  more  and  more 
impressed  with  a  deeper  sense  of  national  duty,  and  with  the 
principles  of  universal  justice,  having  regard  also  to  their 
reciprocal  advantages  and  mutual  interests  {mutum  vicissi- 
tudinis  obtentu — ob  reciprocam  utUitatem)  arising  from  the 
impartial  administration  of  justice  to  the  foreigner  and  the 
native  (/),  have  tacitly  agreed  (m)  to  recognise  and  adopt 
certain  common  rules  and  maxims  of  jurisprudence,  both 
civil  and  criminal,  with  respect  to  the  individual  foreigners 
sojourning  within  their  territory,  and  with  respect  to  the 
operation  therein  of  the  laws  of  a  foreign  State.  *^  TJsu 
exigente"  (to  borrow  the  language  of  the  Institutes)  "et 
humanis  necessitatibus  gentes  humansc  jura  quasdam  sibi 
constituerunt"  (n). 


(k)  Vide  a/nt^f  vol.  i.  pt.  L  c.  i. 

(I)  '^Le  genti  colte  prestano  mutuamente  osservanza  agli  atii  oele- 
brati,  e  alle  obligazioni  e  a'  diritti  nati  nelle  stranie  oontrade.  £  le 
quality*  personali  legittimamente  infisse  nel  luogo  del  domicilio  si  man- 
tegono  mai  sempre  intere  col  mutar  che  si  fa  dalla  residenza  e  passage 
giera  dimora.  Quantiinque  il  diritto  delle  genti  che  necessario  dai 
giuspubblicisti  si  appella  non  ordini  questa  vicendevole  applicazionie  e 
autoritii  delle  leggi  di  uno  stato  sul  territorio  dell'  altro — ^niflsuna 
primitiva  obligazione  stringe  le  nazioni  a  riconoscere  provvedimeiiti 
stranieii — nullameno  il  diritto  deUe  genti  volontario,  il  quale  intende 
alia  perfezione  progressiva  dei  popoU,  altamente  il  richiede." — Bocco, 
m.  2. 

(m)  See  in  WheatonCs  Hist.  726-8,  Mr.  Webster'a  Letter,  in  which 
the  difference  between  Comity  and  strict  Right  is  much  dwelt  upon. — 
See  18  Curteis^s  (Amcric.)  Rep.  203. 

(n)  L.  i.  t.  ii.  2. 
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IV.  This  consent  has  manifested  itself  in  various  ways ; 
in  the  decisions  of  Courts  of  Law^  in  writings  of  accredited 
jurists^  in  acts  of  the  executive  authority  (o),  such  as  the 
declaration'with  respect  to  the  security  of  foreign  merchants, 
on  the  breaking  out  of  war^  contained  in  the  Magna  Charta 
of  England  (p).  More  recently  also,  France,  as  will  pre- 
sently be  seen,  and  some  other  nations,  have  incorporated 
into  their  national  code  express  provisions  relating  to  this 
subject. 

But  France  had  suffered  before  her  first  revolution — and 
the  same  may  be  predicated  of  England,  and  the  United 
States  of  North  America — a  system  of  Private  International 
Law  {Jus  Gentium)  to  grow  up,  partly  out  of  the  analogies 
furnished  by  the  Roman  (y)  Civil  Law  (r),  partly  out  of  an 


(o)  Staryy  s.  38,  n.  1. 

(p)  Vide  voL  iii.  p.  131. 

(g)  Story  unfortxmately,  in  my  opinion,  in  a  treatise  on  International 
Law,  uses  the  words,  *'  oonunon  law,"  meaning  the  English  and  North 
American  Law ;  bnt  the  Boman  Law  is  the  ^'  common  law  "  of  States. 

(r)  See  voL  L  p.  xlvi.  Preface  to  first  edition  of  this  work. 

Early  in  the  history  of  ancient  Italy  the  intercourse  between  jRoman« 
and  those  who  were  not  Bonums  created,  of  necessity,  what:  was  in 
substance  an  International  PHixtte  Law  or  Comity,  to  which  the  name 
jtis  gentiwm  ('^  quod  apud  onmes  gentes  perseque  custoditur,  juris  gen- 
tium est ")  properly  belonged,  as  distinguished  from  the  jus  inter  gentes. 
The  history  of  its  growth  from  its  introduction  through  the  annual 
and  perpetual  edicts  of  the  Praetor  to  its  full  development  in  the  com- 
pilations of  Justinian,  in  which  it  appears  as  the  law  of  the  Empire, 
is  a  most  interesting  subject,  but  far  beyond  the  limits  of  any  note. 
These  compilations  were  natiurally  the  principal  storehouse  from  which 
the  rules  of  modem  Comity  were  taken  ;  though,  unfortunately,  an 
ignorance  of  the  history  of  the  Boman  Law,  and  a  superficial  acquaint- 
ance with  its  whole  system,  led  especially,  but  by  no  means  solely,  in 
England,  to  many  mistakes  in  the  application  of  the  rules  of  this 
jurisprudence  :  vide  post,  remarks  on  the  misapplication  of  the  maxims 
of  law  as  to  nudwn  pactum  in  our  municipal  law,  and  in  Private  Inter- 
national Law  of  mobilia  seqivantv/r  personam — locu^  regit  actum,  &c. 
See  some  good  remarks  on  the  Boman  Jus  Gentium,  Mommaen,  Bomische 
Geschiehte,  i.  146  ;  iii  540  ;  on  the  misapi^cation,  Wdchter,  Die  collision 
der  FrivcUgesetze  verschied.  Staaten,  ii.  (vn  Archiv.  fur  die  Civilistische 
FraxiSf  B.  24-^42).     That  there  are,  however,  rules  on  the  subject 
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enlightened  application  of  the  principleB  of  their  own 
municipal  jurisprudence,  and  of  that  of  other  countries, 
partly  out  of  the  general  usages  of  conunerce  {s),  aided 
by  the  reasoning  of  writers  of  all  nations  upon  Public 
Law. 

v.  Upon  the  application  of  principles  derived  from  these 
sources  to  the  decisions  of  particular  questions,  the  fabric  of 
International  Comity  has  been  slowly  but  steadily  reared ; 
it  is  daily  acquiring  consistency  and  strength,  and  has 
already  become  a  Jus  Gentium  Privatum,  having  for  its 
object  the  decision  of  questions  affecting  the  interest  of 
individuals,  as  the  Jus  Gentium  Publicum,  or,  more  pro- 
perly. Jus  inter  Gentes  (t),  has  for  its  object  the  decision 
of  questions  growing  out  of  the  mutual  relations  of  com- 
munities. 

y  I.  In  illustration  of  the  position  in  the  last  paragraph,  it 
may  be 'observed  that  some  modem  codes  of  European  States 
contain  express  provisions  upon  the  subject  of  the  general 
Civil  Status  of  the  foreigner  within  their  territory.  The 
French,  the  Austrian,  and  the  Prussian  codes  all  contain 
some  enactments  on  this  subject.  The  French  code  recog- 
nises distinctly  an  equality  between  the  native  subject  and 
the  foreigner,  as  to  the  enjoyment  and  capacity  of  acquiring 


of  colliflion  of  laws  to  be  found  in  the  Roman  Law,  though  defective 
and  incomplete,  see  Samgny,  viii.  s.  344.  Justinian  introduced  a  real 
ji«  gentium  by  removing  the  distinction  between  cives  and  peregrini 
who  belonged  to  the  empire. — Cod,  1.  viL  t.  v.-vi. 

(s)  The  Law  Merchxmt  is  both  a  part  of  Private  International  Law 
and  of  the  Common  Law  of  England.  This  advantage  is  mainly  due 
to  the  Roman  Law  and  its  commentators.  It  will  be  the  subject  of  a 
separate  and  distinct  consideration  in  a  later  part  of  this  volume. 

Comity  was  wholly  alien  to  the  Feudal  Law.  See  Ba/raide,  Dues  de 
BurgognCy  Introd. 

(t)  DoneUics  explains  jus  publicum  as  follows  : — ^^  Dicuntur  ree  ad 
statum  Reipublicffi  pertinere,  sine  quibus  aut  dvitas  constitoi,  ant 
constituta  stare  incolumis  non  potest,  id  enim  statum  cujusque  rei 
vocamus,  quo  res  stat  et  sine  quo  non  consisteret.  Itaqne  si  cogno> 
verimuB,  queenam  easres  sunt  et  quid  de  his  juris  BitBunvH  jus  publicum 
tenebimus." — DoneUi,  De  Jure  Civ,  Comment,  lib.  iii.  ch.  v. 
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civil  rights  (u).  But  on  the  subject  of  colUsioii  between 
native  and  foreign  lawg^  it  contains  few  special  provisions^ 
though  some  will  be  referred  to  hereafter  in  the  discussion 
of  foreign  Contracts  and  Testaments. 

The  Prussian  code  contains  an  express  acknowledgment 
of  the  principle  that  the  foreigner  has  a  right  to  the  same 
administration  of  justice  as  the  native  (x).  Where  an 
exception  is  made^  it  is  with  the  intent  of  relieving  the 
foreigner  from  the  effect  of  the  collision  of  local  laws  and 
usages  to  which  the  native  is  exposed.  Savigny  remarks 
that  the  doctrine  dominant  at  the  time  of  the  compilation  of 
this  code  of  Personal  and  Real  Statutes  had  a  marked 
influence  on  the  terms  of  these  texts  of  the  law,  and  has  led 
to  important  difficulties  in  their  application^  especially  in  the 
matter  of  Succession  (y). 

The  Austrian  code  resembles  the  Prussian  in  this  matter^ 
and  contains  similar  provisions  with  respect  to  foreigners  {z). 
There  are  codes  of  other  nations  (a),  European  and  American^ 
containing  positive  enactments  relating  to  the  validity  and 
interpretation  of  Contracts  and  Testaments  and  Successions 
of  Foreigners  (ft). 

VII.  Private  International  Law  has  been  generally  dis- 
cussed in  treatises  bearing  the  title  of  '^  Commentaries  upon 
the  Collision  or  Conflict  of  Laws>"  a  mode  of  treating  the 
subject  which  is  certainly  not  philosophical.  According  to 
Savigny,  The  natural  order  of  tliinking  upon  the  subject  is — 
to  ask  as  to  the  rule  of  law  to  be  applied  the  question  what 


(tt)  Codt  OimLj  Art.  3,  11,  13.  Massif  Le  DroU  Comm.  1.  iL  t*  ii 
ch.  i.  (ed.  1874). 

(x)  AUgem.  L,  BeM.  EinleUung,  ss.  23-35. 

(V)  System  des  B,  R  yiiL  s.  361  (133). 

(z)  Oester.  Gesetzbuch,  b.  iv.  B8.  33-37. 

(a)  Vide  post. 

(6)  Fcdix,  Tr,  dec.  Dr.  Int.  P.  L.  ii.  t.  i.  c.  ii.  8.  7*  See  too  the 
Brazilian  Code  (1857),  Consolidacao  das  Leis  Cives,  8.  5  (proof  of 
birth,  &c.)y  34,  1260 ;  1266  (successions);  s.  408  {status  and  age) ;  s.  696 
(ooniracts). 
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is  the  jural  relation  (c)  which  it  is  to  govern  ?  As  to  the 
jural  relation,  to  what  rule  of  law  is  it  subject,  or  does  it 
belong  ?  The  enquiry  concerning  the  limits  of  territorial 
sovereignty  or  dependence,  and  concerning  the  difficulties 
and  disputes  arising  from  the  demarcations  of  these  limits,  or 
from  collisions,  is  in  its  nature  a  secondary  and  subordinate 
enquiry.  Wachter  (d)y  he  adds,  makes  the  just  remark,  that 
many  writers  who  entirely  separate  the  question  as  to  the 
application  of  the  law  from  the  question  as  to  the  Collision, 
have  been  thereby  led  into  the  error  of  giving  upon  two 
identical  questions  contradictory  answers  (e). 

VIII.  The  very  interesting  but  very  difficult  question, 
What  are  the  limits  assigned  by  the  Jus  Gentium  Privatum 
to  the  operation  of  the  laws  of  one  State  within  the  territory 
of  another  ?  necessarily  involves  a  twofold  consideration  of 
the  conflict  of  laws : — 1.  With  respect  to  the  different  posi- 
tive laws  of  different  States ;  2.  With  respect  to  the  diversity 
of  the  practice  of  States,  as  to  recognising  the  authority  of 
each  other's  laws,  and  giving  effect  to  them  beyond  their 
proper  sphere.  The  expression  itself — Jus  Gentium,  or 
J.  Cr.  Privatum — however  convenient,  and,  though  open, 
perhaps,  to  less  objection  than  any  other  expression,  is  yet 
not  strictly  accurate ;  and  the  use  of  it  must  not  lead  us  to 
forget  that  clear  and  important  distinction  between  the  con- 
cessions of  Comity  and  the  obligations  of  Right,  which  flow 
from  the  cardinal  principles  of  International  Law,  viz.  the 
Equality  and  Independence  of  States :  "  Debitor,"  says  the 
Soman  Law,  ^^  intelligitur  is  a  quo  invito  exegi  pecunia 
"potest"  (/).     One  State  may  be  lawfully  compelled  by 

(c)  So  I  have  rendered  the  German  word  used  by  Savigny  in  this 
passage  and  familiar  to  the  readers  of  PucMa  and  Blumej  viz.  BechU- 
verhdUniss. 

(d)  WOcfUer,  ii.  34. 

(e)  Savigny,  viii.  s.  344. 
(/)  Dig,  1.  1.  t.  xvi.-cviii. 

The  two  propositions — viz.  that  the  laws  of  foreign  countries  are 
not  admitted  ex  proprio  vigore,  but  only  ex  comitate ;  and  that  the 
judicial  power  will  exercise  a  discretion  with  respect  to  the  laws  they 
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force  to  pay  its  debt  to  another  member  of  the  community 
of  States.  But  the  favour  or  grace  of  Comity  may  not  law- 
fully be  exacted  by  force.  And  from  the  same  authority  is 
derived  the  maxim  so  often  cited  on  the  subject,  ^'  Extra 
territorium  jus  dicenti  impund  non  paretur'*  {g). 

IX.  The  writer  upon  International  Law  is  bound  to  draw 
the  distinction  which  has  been  mentioned  between  Comity 
and  Law.  But  having  done  so,  and  shown  on  what  terms 
Comity  is  admitted  to  govern  the  legal  relations  of  the  sub- 
jects of  different  States,  he  may  and  ought  to  insist  that  the 
jus  gentium^  like  the^K^  iTUer  gente$,  is  built  upon  the  hypo- 
thesis of  a  common  law  for  a  Commonwealth  of  States  (A) — 
^^  Sub  diversitate  judicum,  una  justitia  "  (t).  And  as  the 
National  Jurist  endeavours  to  apply  rules  of  justice  to  cases 
which  come  in  contact  with  different  laws  of  different  inde- 
pendent portions  or  provinces   of  one   integral   State,  so 


may  be  called  upon  to  sanction,  and,  if  they  be  manifestly  nnjnst,  or 
calculated  to  injure  the  citizens  of  the  State  in  which  that  power  is 
exercised,  refuse  to  sanction  them — appear  to  have  been  veiy  strongly 
asserted  by  the  Courts  of  the  United  States  of  North  America  in  the 
following  cases  : — 

Blanbord  v.  BttsseUy  13  Massachitsseits  Rep,  1-6. 

FrenHsa  v.  Sobvagey  i6.  20-24. 

Tappan  v.  Poor,  16  ib.  419-422. 

Ingraham  v,  Creyer^  13  ib.  146-7. 

Cambridge  v.  Lexington,  1  Pickering's  Rep.  606. 
These  cases  are  cited  in  Ourtei^a  United  States  Digest,  v.  ii.  p.  762, 
n.  46. 

See  akio  a  leading  case,  Saul  v.  His  Creditors,  17  Martiw^  Americ. 
Rep.  660,  690  to  696 ;  s.c.  8  Loxdsiana  Rep.  666,  676  to  678 ;  and  see 
Appendix. 

(g)  Dig.  1.  ii.  t.  ii.  s.  20.  A  maxim  relating  to  the  limits  of  different 
domestic  jurisdictions  borrowed  from  the  m/unidpal  law  of  the  Romans, 
and  applied,  like  others,  on  account  of  its  intrinsic  worth,  by  States 
to  each  other.     See  remarks,  vol.  i.  p.  31. 

(h)  Samgny,  R.  R.  viii.  ss.  348,  349.  He  remarks,  justly,  that  this 
theory  of  a  community  of  States,  and  the  constant  tendency  to  adopt 
a  uniform  practice  upon  the  subject  of  Foreign  Law,  was  unknown  to 
the  Romans,  and  is  due  to  the  rapid  intercourse  among  the  subjects  of 
different  states  in  modem  times. 

(i)  Cassiodorus,  as  cited  by  Miltitz,  Manuel  des  Consuls,  i.  162. 
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ought  the  International  Jurist  to  consider  cases  which  come 
in  contact  with  the  laws  of  different  States  of  one  Com- 
monwealth^  and  to  apply  the  like  rules  of  justice.  To  both 
the  remark  of  Pascal  is  equally  applicable^  '^  Flaisante  justice 
qu'une  riviere  ou  une  montagne  borne  "  (j) ;  or,  as  it  is  ad- 
mirably put  by  Cicero,  "  Qui  autem  civium  rationem  dicunt 
esse  habendam,  extemorum  negunt,  hi  dirimunt  humani 
generis  societatem  "  (A).  It  is  true  that  the  National  Jurist 
may,  with  respect  to  different  portions  of  one  State,  invoke 
the  sanction  and  enforcement  of  a  common  superior;  while 
the  international  Jurist  cannot  do  this,  for  States  have  no 
common  superior ;  but  he  finds  a  practical  substitute  in  the 
pressure  of  the  necessities,  and  mutuality  of  the  exigencies, 
of  States.  Every  invention  of  man,  and  the  age  teems  with 
such  devices,  which  renders  more  easy  and  more  quick  the 
intercourse  of  the  subjects  of  different  States,  increases  this 
pressure,  and  strengthens  this  mutuality.  To  treat  the 
foreigner  and  the  native  as  entitled  to  a  like  measure  of 
justice  has  become  the  manifest  interest,  as  it  has  ever  been 
the  clear  duty,  of  States.  The  vision  of  the  great  states- 
man and  orator  does  not  appear  incapable  of  practical  fulfil- 
ment to  the  Christian  Jurist,  who  sees  how  marvellously 
time  and  space  are,  relatively  to  the  past,  annihilated,  and 
how  the  remotest  corners  of  the  earth  are  becoming  knit 
together  by  agencies  unknown,  undreamt  of,  by  antiquity. 
The  day  may  not  be  far  off  when  civilized  man,  wherever 
he  goes,  "  sese  non  unius  circumdatum  mocnibus  loci,  sed 
"  civem  totius  mundi,  quasi  unius  urbis  agnoverit "  (/). 
X.  In  England,  the  subjects  (m)  of  the  other  States  of 


(j)  Pensies,  art.  vi.  s.  8. 

{k)  De  Off.  lib.  iii.  c.  xL 

(l)  Cicero,  Dc  Legibiis,  p.  i.  c.  xx.  166. 

(m)  "  And  as  the  judges  furtliermore  may  informe  the  Lords,  howe 
former  lawes  of  this  reahae  prescntlie  stand  touchinge  any  matter  there 
debated.  For  many  they  bee  also  informed  by  the  Masters  of  the 
Chancery  (of  which  the  greatest  number  have  alwaies  been  chosen 
men  skillfull  in  the  Civil  and  Canon  Lawes)  in  lawes  that  they  shall 
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Christendom  have  been^  speaking  generally^  govemed,  in 
such  cases  as  are  mentioned  in  the  last  section^  on  the  same 
principles  of  law  as  her  own  subjects  of  Scotland  and  of  her 
Colonies.  **  The  jus  gentium  "  (said  an  eminent  English 
civilian  and  judge  in  the  last  century)  *'is  the  law  of  every 
"  country  "  (n). 

The  same  may  be  predicated  of  other  States^  especially 
of  Prussia,  but  not,  as  will  be  seen,  without  great  deduc- 
tions, of  France  (o). 

XI.  And  it  may  be  observed  that  this  branch  of  jurispru- 
dence has  been,  and  is  being,  more  scientifically  developed 
than  others,  by  judges  and  by  jurists.  It  is  a  matter  for  re- 
joicing that  it  has  escaped  the  Procrustean  treatment  of 
positive  legidation,  and  has  been  allowed  to  grow  to  its  fair 
proportions  under  the  influence  of  that  science  which  works 
out  of  conscience,  reason,  and  experience  the  great  problem 
of  Law,  or  Civil  Justice.  The  judge  who  has  to  decide  by 
what  Law  a  particular  Jural  Belation,  which  comes  into 
contact  with  the  laws  of  divers  States,  shall  be  governed, 
ought  to  apply  to  this  contested  Jural  Kelation  that  local 
positive  law  to  which  it  is,  in  its  true  nature,  properly  sub- 
ject or  appertaining,  without  distinguishing  whether  that 
law  be  the  law  of  his  own  or  of  a  Foreign  State. 

The  State  ought  to  permit  its  judge  to  treat  the  Foreign 
Law  as  one  of  the  sources  from  which,  in  the  particular 

make  toadung  foiraine  matters,  whom  the  same  shall  aooord  with 
EquUicy  Jus  Oentivmy  and  the  Lawes  of  other  nations." — A  Treatise  of  ^ 
the  McLgters  of  the  CKcmeerie,  date  between  1596  and  1603  (Ha/rgrave^s 
Law  Tracts,  p.  309). 

(n)  ScrimMre  v.  Scrimshvref  2  Consistory  Eeports,  417. 

Buding  v.  Smith,  ib.  384-6. 

So  Lord  Stovjell  (in  a  prize  case,  it  is  true,  but  referring  to  the  Jus 
Cftntium,  and  not  the  Jus  inter  Oentes)  :  *'  This  is  the  law  not  of  the 
Court  only,  but  of  all  Courts,  and  one  of  the  first  principles  of  universal 
jwrispmdetice," — The  Betsy,  1  Bob.  Adm,  Bep.  94.  So  he  speaks  of 
"  The  general  rule  of  civilised  natioTis"  as  to  derelict. — The  Aquila,  ib. 
20.  "  Salvage  is  a  question  of  the  jus  gentium.'* — lb.  279,  and  vol.  vii. 
185. 

(o)  See  Foelix,  Preface,  p.  vii.  (3me  ed.) 
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case  before  him^  he  is  to  derive  justice.  It  ought^  as  Lord 
Stowell  observes^  to  make  it  a  principle  of  its  own  law  to 
adopt  the  law  of  the  foreigner  (/?). 

XII.  Nevertheless^  there  are  exceptional  restrictions 
which  limit,  in  a  Commonwealth  of  States^  the  application 
of  this  principle  of  a  Common  Law ;  they  grow  out  of  the 
reason  and  nature  of  the  thing.  In  every  State  there  are 
various  kinds  of  laws^  the  special  nature  of  which  is  not  in 
harmony  with  this  principle. 

To  define  the  limits  of  these  exceptional  restrictions  is 
among  the  most  difficult  tasks  wliich  can  be  imposed  upon 
the  jurist. 

XIII.  These  exceptional  restrictions  partake  of  (q)  a 
political  and  (r)  of  a  moral  and  religious  character:  for 
International  Comity,  like  International  Law,  can  only 
exist  in  its  lowest  degree  among  Independent  States ;  in  its 
next  degree  among  Independent  Civilized  States,  and  in  its 
highest  degree  among  Independent  Christian  States  (r). 
There  is  a  third  class  of  these  exceptional  restrictions, 
namely,  laws  of  a  stringent,  positive  character,  which  are 
the  peculiar  growth  of  the  peculiar  institutions  of  a  Foreign 
State, — an  exotic  incapable  from  its  nature  of  being  trans- 
planted into  a  strange  soil.  Under  these  three  categories 
it  would  seem  that  all  these  exceptional  restrictions  may  be 
classed. 

XIV.  First,  with  respect  to  those  of  a  political  character. 
The  law  of  the  Foreign  State  cannot  be  admitted  into 

another  State  if  it  be  contrary  to  any  fundamental  or  con- 
stitutional law  or  usage  of  that  State. 

Under  this  head  are  included  the  following  proposi- 
tions : — 


(p)  Ddlrymple  v.  Dalrymple,  2  Cofmstory  Beports^  p.  39;  et  vide 
post, 

(q)  Savigny  R  R.  viii.  ss.  349-365  (32-160). 

Story,  B.  28. 

Fcdix,  B.  15. 

(r)  Vide  anU,  vol.  i.  pt.  i.  ch.  J. 
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1.  That  the  Foreign  Law  be  not  incompatible  with  the 
safety  of  the  State. 

2.  That  it  be  not  prejudicial  to  the  public  interest  of  the 
State. 

Under  this  head  also  may  be  mentioned  the  universal  rule 
that,  one  State  will  not  administer  within  its  territory  the 
Criminal  Law  of  another :  How  far  the  generality  of  this 
proposition  may  have  been  qualified  by  Treaties  on  the  sub- 
ject of  Extradition,  and  the  practice  of  States  thereupon, 
has  been  considered  in  a  former  volume  of  this  work  (5). 

XV.  Secondly — ^With  respect  to  Exceptional  Restrictions 
arising  from  Moral  and  Religious  considerations,  no  Foreign 
Law  which  enjoins  or  sanctions  an  institution,  custom  or 
practice,  at  variance  with  the  immutable  Laws  of  Right 
written  by  the  finger  of  God  on  the  heart  of  man  (^),  or 
with  those  which  have  been  the  subject  of  His  express  Re- 
velation, can  be  admitted  into  a  Christian  State  {u). 

XVI.  With  respect  to  the  Exceptional  Restriction  arising 
from  considerations  of  the  stringent  positive  character  of 
the  Foreign  Law,  a  law  of  this  character,  the  peculiar 
growth  of  accidental  circumstances,  alien  to  the  feelings, 
habits,  and  Laws  of  the  State  which  would  have  to  enforce 
itj  has  no  claim  to  be  admitted,  on  the  ground  of  Comity, 
concerning  which,  in  such  a  case  as  this,  the  rule  of  Huberus 
is  sound — '^Quatenus  sine  prasjudicio  indulgentium  fieri 

potest "  {z). 


€< 


(s)  Vol.  i.  pt.  iii.  c.  xxi. 

(t)  "  Pacta  qusB  contra  leges  constitutiones  vel  contra  bonos  mores 
finnt  niiUam  vim  habere  indubitati  juris  est." — Cod,  1.  ii.  t.  iii.  1.  vi. 

''Pacta  qu8B  tnrpem  causam  continent  non  sunt  observanda." — 
Dig,  1.  ii.  t.  xiv.  27,  4. 

(u)  Vide  amU,  vol.  i.  pt.  i.  ch.  iii. 

(x)  De  Conflict.  Leg.  lib.  i.  tit.  ii.  s.  2. 

Story f  speaking  of  Assignments  by  Bankruptcy  Laws,  says,  ''Be- 
sides, National  Comity  requires  us  to  give  effect  to  such  assignments 
only  as  far  as  may  be  done  without  impairing  the  remedies  or  lessen- 
ing the  securities  which  our  Laws  have  provided  for  our  own  citizens," 
8.  414.  He  relies  on  the  doctrine  of  Huberus. — Vide  post,  as  to 
Bankruptcy  and  its  effects  in  Foreign  States. 
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XVII.  A  case  may  also  be  imagined  not  only  where  there 
is  a  conflict  between  the  laws  of  the  Foreign  State  and  the 
State  of  the  forum  j  but  also^  where  it  is  a  matter  of  doubt 
which  should  prevail.  In  such  a  case,  the  tribunals  of 
North  American  United  States  (y)  have  declared  themselves 
strongly  in  favour  of  the  law  of  the  actual  ybrum.  Probably 
such  a  case  would  be  of  very  rare  occurrence,  but  the  prin- 
ciple of  such  a  decision  appears  to  the  writer  of  these  pages 
very  questionable  (z). 

XYIII.  The  foregoing  categories  appear  to  comprise  the 
principles  which  regulate  the  application,  and  restrain  ilie 
enforcement  of  Foreign  Laws,  according  to  the  Comity  of 
States  ;  whether  that  Comity  be  administered  in  Courts  of 
Justice,  or  by  acts  of  the  Executive  or  of  the  Administra- 
tive authorities  (a).  Many  illustrations  of  the  possible  appli- 
cation in  practice  of  the  restrictions  may  be  imagined. 

For  instance, — ^no  Christian  nation  (&)  could  be  expected 
to  tolerate  Polygamy,  or  Incest,  within  its  territory,  because 
the  persons  practising  it  were  subjects  of  a  country  which 
permitted  such  connections.  Nor  could  a  Christian  nation, 
whose  law  regarded  certain  marriages  as  incestuous  which 
other  Christian  nations  sanctioned,  be  required  to  recognise 
the  validity  of  such  marriages  in  the  cases  of  its  own  sub- 
jects, though  celebrated  in  a  country  which  permitted  them. 


(v)  Btory^  b.  28  ;  see  Saul  v.  H.\a  Creditors^  mde  ante,  p.  9,  n.  (f). 

(z)  The  mischievous  extent  to  which  this  doctrine  may  be  easily 
pushed  appears  in  the  decision  of  the  Louisiana  tribunal  in  Olivier  v. 
Townes,  2  Martins^  (Americ.)  N,  8,  Beports,  93  ;  s.c.  7  Martins,  50. 

(a)  Fenton  v.  Livijigatone,  3  Macq,  H.  L,  C  497. 

(6)  But  a  Christian  State  may  possess  a  Heathen  dependency, 
which  it  allows  to  continue  under  its  own  laws,  and  then,  if  the  last 
Court  of  Appeal  be  in  the  Christian  mother  State,  it  must  recognise 
the  Heathen  Law,  even  in  the  case  of  marriage.  See,  as  partly  illus- 
trating this  point,  a  decision  of  the  Privy  Council. — Ardassar  (htrsetjee 
V.  Perozeboye,  10  Moarc*3  P.  C.  Hep.  374.  So  it  may  allow  an  unchris- 
tian race,  like  the  Jews,  to  live  according  to  their  own  laws  in  the 
Christian  territory.  But  these  are  questions  rather  of  Public  than 
In^mational  Law. 
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And  it  has  been  ruled  in  an  English  Court,  that  when  a 
Court  of  one  country  is  called  upon  to  enforce  a  contract 
entered  into  in  another,  it  is  not  enough  that  the  contract 
should  be  valid  according  to  the  law  of  the  latter ;  for  if  any 
part  of  the  contract  is  inconsistent  with  the  law  and  policy 
of  the  former,  the  contract  will  not  be  enforced  even  as  to 
another  part  of  it  which  may  not  be  open  to  this  objection, 
and  which  may  be  the  only  part  remaining  to  be  per- 
formed (c). 

No  country  which  held  the  status  of  slavery  to  be  abomi- 
nable, and  unwarranted  by  the  laws  of  God  and  man  (as 
most  Christian  nations  do  at  this  moment),  would  allow  any 
title  to  property  of  this  description  to  be  set  up,  or  any 
legal  consequences  to  be  drawn  from  it  within  her  domi- 
nions. 

XIX.  In  the  case  of  the  Creole  (d),  which  formed  the 
subject  of  a  dispute  between  Great  Britain  and  the 
United  States  of  America  in  1842,  this  doctrine  was  steadily 
maintained  by  the  former  power.  That  vessel,  having  been 
driven  by  stress  of  weather  into  the  Bahamas,  a  British  port, 
certain  slaves  on  board  her,  who  were  being  conveyed  from 
one  port  of  America  to  another,  where  the  curse  of  slavery 
then  existed,  rose  upon  their  master,  overpowered  him,  and 
effected  their  escape.  The  British  authorities  refused  to 
allow  any  force  to  be  used  towards  these  persons  to  compel 
them  to  return  to  slavery ; — the  Comity  of  Nations,  through 
which  alone  such  force  could  have  been  exercised,  did  not 
require  her  to  sacrifice  a  fundamental  principle  of  her  laws 
— namely,  the  inviolable  right  of  personal  liberty  of  all 
persons  within  her  realms — in  order  to  enforce  therein  the 
ordinances  of  another  country. 

Long  before  this  period,  and  while  Great  Britain  was  still 


(c)  Hope  V.  Hope,  SDe  G.,M,  d;  Q.  731.  3  Jur.  N,  8.  464.  26 
L.  J.  Ch.  417. 

(<2)  See  the  case  of  the  Creole  considered  by  E.  PhiUimore,  in  a 
letter  to  Lord  Ashburton,  published  in  1842. 
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largely  participating  in  the  accursed  traffic — from  the  guilt 
of  which  she  had  endeavoured,  before  the  time  of  the  last- 
mentioned  occurrence,  by  every  means  in  her  power,  to 
purge  herself— in  the  year  1771,  the  decision  of  Lord 
Mansfield,  in  the  famous  case  of  Somerset,  the  Negro,  had 
shown  that  she  applied  this  vital  maxim  of  her  Constitutional 
Law,  under  circumstances  of  far  greater  embarrassment, 
rigorously  against  the  interests  of  her  own  subjects.  France 
appears  to  have  held  steadily  the  same  doctrine  (e). 

XX.  Again,  no  State  can  be  expected  to  enforce  the  ex- 
ecution of  any  law  which  offends  the  religious  feeling  of  the 
community— such,  for  instance,  as  the  law  that  the  de- 
scendants of  a  Jew,  who  had  been  converted  to  Christianity, 
should  be  excluded  from  the  right  of  succession  ab  intestato, 
or  such  as  the  old  Irish  Popery  Laws,  branded  with  deserved 
infamy  in  the  immortal  writings  of  Burke  (/). 

XXT.  No  State  would  allow  a  foreigner  to  do  any  act 
with  respect  to  another  foreigner  of  the  same  nation,  which 
act  would  violate  the  law  of  the  State,  though  permitted  by 
the  law  of  their  own  land.  No  foreigner,  for  instance, 
would  be  allowed  to  inflict  any  chastisement  or  cruelty  upon 
his  wife,  or  any  member  of  his  family  or  suite,  because  such 
chastisement  or  cruelty  would  be  authorised  by  the  law  of 
the  foreigner's  native  country. 

XXII.  The  foregoing  cases  relate  principally  to  the 
question  of  allowing  the  operation  of  Foreign  Laws  at 


(e)  Demangeaty  Du  StaUd  Peraonel,  Revae  Pratique  De  Droit  Fran- 
(ais,  t.  i.  p.  57. 

(/)  Vide  anU,  vol.  ii.  App.  iv.  Cases  and  authorities  collected  on 
the  subject  of  euforcing  Foreign  Bevenue  Laws.  "  Unfortimately 
(Story  observes,  s.  246)  from  a  very  questionable  subserviency  to  mere 
commercial  gains,  it  has  become  an  established  formulary  of  the 
Common  (he  means  the  English  and  American)  Law,  that  no  nation 
will  regard  or  enforce  the  Revenue  Laws  of  any  other  country ;  and 
that  the  contracts  of  its  own  subjects  made  to  evade  or  defraud  the 
laws  or  just  rights  of  foreign  nations  may  be  enforced  in  its  own 
tribunals.  Sound  morals  would  seem  to  point  to  a  very  different  con- 
clusion.'' 
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variance  with  the  religion  or  morality  of  the  State.  There 
are  others  in  which  the  application  of  these  laws  is  denied^ 
because  injarious  to  the  public  policy  of  the  nation  (g). 

XXIII.  Thus  Great  Britain  and  the  United  States  of 
North  America^  till  recently,  considered  the  allegiance  of 
native  subjects  as  indelible ;  and  though  they  allowed  them 
to  be  domiciled  in  another  country,  and  would  consider  them 
as  subjects  of  that  country  in  many  respects,  e.ff.  with 
regard  to  their  succession  to  personal  property,  to  their 
contracts  and  other  matters,  they  would  not  allow  them  so 
to  incorporate  themselves  with  another  nation,  as,  in  the 
event  of  war  breaking  out  between  the  country  of  their 
domicil  and  of  their  birth,  to  allow  them  to  bear  arms  against 
the  latter.  Prisoners  of  this  description  were  considered  as 
rebels,  and  not  as  lawful  enemies. 

XXIV.  K  a  State,  upon  grounds  which  are  supposed  to 
concern  the  welfare  and  safety  of  the  Constitution,  impress 
a  personal  incapacity  upon  its  Sovereign  or  its  subject  (7i) 
to  enter  into  a  contract  of  a  particular  description,  that  State 
will  not  hold  valid  such  a  contract  because  it  was  executed 
in  a  foreign  land,  according  to  the  Municipal  Law  of  which 
it  was  legal  and  binding.  England,  by  the  Royal  Marriage 
Act,  impressed  a  personal  incapacity  upon  certain  members 
of  the  Boyal  Family  to  contract  a  marriage  except  under 
certain  conditions ;  and  the  tribunals  of  this  country  refused 
to  recognise  a  marriage  duly  and  legally  contracted,  accord- 
ing to  the  lex  loci  contractus,  by  a  member  of  that  family, 
in  a  foreign  land,  but  with  respect  to  which  these  conditions 
had  not  been  fulfilled:  England  has  also,  by  the  express 
provisions  of  a  statute  (i),  rendered  it  unlawful  for  any  of 
her  subjects,  "  wheresoever  residing,'*  to  be  the  possessor  or 
purchaser  of  a  slave  even  in  any  State.     Upon  this  subject 


(^)  As  to  champerty  {GreU  v.  Let^y,  10  (7.  B,  N.  8,  73),  vide  podf 
§  dcxxvi.  note. 
(h)  Vide  potty  Cliapter  on  Marbiages. 
(i)  6  &  7  Vic.  c.  98,  s.  1. 

VOL.  IV.  c 
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also  an  indelible  personal  incapacity  is  by  this  law  impressed 
upon  the  Englishman^  and  though  the  penalty  of  infringing 
it  cannot  be  inflicted  upon  him  while  he  is  resident  in  a 
State  which  permits  slavery,  it  will  reach  him  whenever  he 
comes  within  the  jurisdiction  of  England. 

XXV.  But  where  these  Exceptional  Restrictions  do  not 
apply,  a  State  can  then  (to  borrow  the  phrase  of  Vattel) 
perform  an  office  for  another  nation  without  neglecting  its 
duty  towards  itself:  or  rather  Comity  then  assumes  the 
character  of  a  Jui  Gentium  Privatum ;  the  general  principle 
of  which  cannot  be  more  happily  conveyed  than  in  the 
language  {j)  of  Lord  Stowell's  celebrated  judgment  in 
Dalrymple  v.  Dalrymple^  where,  deciding  upon  the  validity 
of  a  Scotch  marriage  in  an  English  Court,  he  said,  **  Being 
^'  entertained  in  an  English  Court  it  must  be  adjudicated 
'^according  to  the  principle  of  English  law  applicable  to 
such  a  case.  But  the  only  principle  applicable  to  such  a 
case  by  the  law  of  England  is,  that  the  validity  of  the 
marriage  rights  must  be  tried  by  reference  to  the  law  of 
^^  the  country  where,  if  they  exist  at  all,  they  had  their 


"  origin. 


Having  furnished  this  principle,  the  law  of  England 
^^  withdraws  altogether,  and  leaves  the  legal  question  to  the 
"  exclusive  judgment  of  the  law  of  Scotland." 


(j)  2  Connst,  Bep,  p.  11.  See  also  Townaend  v.  JamUonj  9 
Howa/rd^s  Amer.  Rep.  p.  407  ;  18  Ourteiis  Amer,  Eep.  p.  202.  The 
following  passages,  from  this  judgment  of  the  Supreme  Court  of  the 
United  States  of  North  America,  are  worthy  of  all  consideration  : — 

"  It  has  become,  as  we  have  always  said,  a  fixed  rule  of  the  jus 
gentium  privatumy  unalterable,  in  our  opinion,  either  in  England  or  in 
the  States  of  the  United  States,  except  by  legislative  enactment, — 
when  there  is  no  positive  rule  affirming,  denying,  or  restraining  the 
operation  of  Foreign  Laws,  courts  establish  a  Comity  for  such  as  are 
not  repugnant  to  the  policy  or  in  conflict  with  the  laws  of  the  State 
from  which  they  derive  their  organization." 
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The  principal  souicea  of  Private  International  Law  are  the  follow- 
ing:— 

L  Writers  on  General  or  Public  International  Law — ^they  have 
rarely  or  very  incidentally  touched  upon  Comity  or  Private  International 
Law: — 

QrofMU,  pp.  41d-59d,  595,  675-697. 

Puffendorfius,  De  Jure  N,  et  G.  1.  ii.  c.  iii.  p.  150,  foL  ed. 

Bynkenhoek,  De  Foro  Legatorum,  c.  ii 

OiifUher,  JEuropdisches  Volkerrecht,  pp.  80, 31. 

2i(mckj  JDe  Jure  Fecidli  sive  de  judicio  inter  gentes,  iii. 

VctHel,  L  ii.  c.  viii. 

Martens^  Dr.  des  Gensy  1.  iii.  c.  iii.  as.  93,  98,  99,  100. 

Heffter,  8.  36. 

II.  GivilianB  or  commentators  on  the  Roman  Law — they  have  occa- 
sionally dealt  with  this  question  : — 

BartokUy  in  CtMiieemf  1.  i.  c.  De  Snmmd  Trinit<xUj  n.  ]3>51.  This 
is  the  fountain  of  Private  International  Jurisprudence.  Without  a 
careful  study  of  this  Commentary,  nobody  can  be  thoroughly  versed 
in  the  history  of  the  progress  of  the  principles  of  Private  Interna- 
tional Law.  Who  would  have  expected  such  a  treatise  in  a  Gloss  on 
the  words  ''cunctos  populos"  in  a  chapter  De  Summd  TrinitaU  ? 

J,  Vaet,  in  his  Commentary  on  the  Pandects,  Lit.  iv.  De  Conditut, 
PrinCf  at  part  ii.  De  SUUutis,  ss.  1-22. 

HuberuSy  Prakct,  ad  Pandectas,  treats  De  Conflictu  Legum  in  an 
Appendix  to  lib.  i.  t.  iii.  De  LegibuSy  ss.  1-15. 

MufUenbruchy  Doctrina  Pandectarum,  1.  i.  c.  iv.  De  ratione  qusa 
inter  plures  leges  vel  concurrentes  vel  secum  dissidentes  intercedit, 
pp.  148-169  (a.  D.  1830). 

PuchtOy  Instit  I.  360,  explains  Jus  Gentium, 

Savignyy  System  des  B,  BechtSy  I.  s.  22  (112-119),  explains  Jus  Gen- 
tvam,  showing  how  it  affected  the  jtu  civile.  Here  Jus  Gentium  is  in 
fact  Comity. 

in.  Writers  on  Municipal  Law  treating  incidentally  of  Private  In- 
ternational Law : — 

B.  ArgentroBiy  Comment,  adpatrias  Britonwn  leges.  The  218th  Article 
of  the  Customs  of  Bretagne  ordains  that  no  one  shall  leave  away  from 
his  natural  heirs  more  than  one-third  of  his  immoveable  property. 
Thereupon  arose  the  question  whether  immoveables  situated  out  of 
Bretagne  ought  to  be  included  in  this  third.  D'Argentr^,  in  the  sixth 
Gloss  upon  the  218th  Article,  enters  fully  into  the  question  of  the  col- 
lision of  laws,  pp.  601-620.  The  work  was  published  after  his  death, 
A.D.  1608. 

C  Bodenfyurgy  De  Jure  Conjugum.  The  question  of  the  Collision 
of  Laws  is  treated  of  at  length  in  his  Prcdimmariay  pp.  13-178  (a.d. 
1653). 

D^AguesseaUy  ziii.  639,  Mhnoire  s/wr  VexSoution  des  Cimtrats  passSs 

c  2 
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et  jugemena  rendus  en  pays  HrangerSf  ib,  638  ;  Mhnoire  9ur  Vexicution 
des  jugemens  enire  les  Souverains. 

Masai,  Le  Droit  Commercial  dam*  aes  rapporta  avec  le  DroU  dea  Gtna 
et  le  DroU  CivU,  t.  ii.  o.  L  Dea  BeUxHona  Intemationalea  Jndividtielle^ 
ou  Du  Droit  Intemationdl  FrivS  (a.d.  1874,  3rd  ed.). 

Merlin,  Bipertoire  de  Juriaprudenee ;  v,  ''jStranger"  and  "Sou- 
yerainet^." 

Demolomhe,  Cov/ra  de  Code  Cvnt,  tome  i.  tit.  i.  o.  ilL  Quelle  ed  la 
condition  jwridique  dea  itrangera  en  France,  and  tit.  iii  Du  Domicile, 
1845,  A.D. 

Demangeoit,  Hiatoire  de  la  coryiition  dinle  dea  jStranjera  en  France, 
1844,  A.D. 

Legat,  Code  dea  jStrangera,  ou  Traiti  de  la  LSgiaUstion  Fran^aiae  con- 
cema^U  lea  Mrangera,  1832,  a.d. 

Thai,  Daa  HandelareM,  L  Einleitung,  1847,  A.D. 

Fwttlingen,  Die  geaetzliche  Behandking  der  AtulUnder  in  (Eaterreich. 

Kent*a  Comment,  on  American  Lom,  I.  187. 

jBeU'e  Commenta^riea  on  the  Lawa  of  Scotland  in  relation  to  MereanUU 
and  Maritime  Law,  toL  i.  Introduction ;  vol.  ii.  p.  1294.  Internet 
tioJuU  Law  relating  to  Bankruptcy,  ed.  Shaw,  1858,  a.d. 

Cole,  On  Domicil  of  EngUahm^n  in  France,  1857,  a.d. 

Franck,  De  Bodmeria,  Lubec.  1862. 

Daa  HandeU-,  See-  und  Wechaehecht  wm  Prof.  Dr.  WWielm  Bnde- 
maim,  p.  487  (in  the  Encydopddie  der  Bechtawiaaenathaft  u.  a.  w. 
von  Dr.  Franz  von  Holtzendorff,  Trot  der  Beohte  in  Berlin,  1873). 
He  saya  :  *^  Daa  Handelarecht  im  weiteaten  Sinne  nmfasat  alle  anf  den 
Handel  beziigliche  Normen,  auch  die  dea  offentlichen  Bechta,  welche  die 
ataatsrechtliche  adminiatratiYe,  ao  wie  namentlich  die  intemationale 
Begelvmg  des  Handela  betreffen." 

Boulay-Fatey :  Coura  de  Droit  Commercial  Maritime,  Paria,  1864. 

Papera  on  Maritime  Legida/tion,  with  a  tranalation  of  the  Oerman 
MercaiUile  Law  relating  to  Maritime  Commerce,  &y  E,  E.  Wendt. 
2nd  ed.  1871. 

Daa  dUgemei'ne  Deutache  Handelageaetstbuch  u.  a.  w.,  mit  Kommenlar, 
heroMagegehen  von  H,  Mdkower.    Berlin,  1871. 

lY.  Writera  on  Private  International  Law,  per  ae : — 

P.  Voet,  De  Statutia  eorumque  cotumrau,  aa.  4,  9,  10,  11,  upon  the 
ColMon  of  Statutea  (1661,  a.d.). 

J.  JV.  Hertiua,  De  CoUiaione  Legum  (1688,  A.D.).  Comment,  et 
opuacuL  vol.  L  pp.  118-154. 

L.  BouUenoia,  Traiti  de  la  peraonaliU  et  de  la  rkditS  dea  Loix,  &c. 
(1766,  A.D.).  It  ia  a  French  tranalation  with  conaiderable  additions 
of  Bodenburg's  work. — D.  Meier,  De  Conflictu  Legum  (1810,  A.D.). 

O.  V,  8truve,  Ueber  das  poaitive  Bechtageaetz  in  aeiner  Bes^ung  auf 
rUumliche  VerMUniaae  (1834,  A.D.). 

W,  Shdffner,  Entwickelung  dea  Intemationalen  Privatreehta  (1841, 

A.D.). 
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Putter,  DcL8  praktische  Europdische  Fi'emdensrecht,  1845,  a.d. 

W&chter  wrote  some  excellent  numbers,  ''  Ueber  die  Collision  der 
Priyatrechtsgesetze,"  in  a  German  publication  entitled  ^'  Archiv  fiir 
dU  citrUistUche  Praxis,"  24th  and  25th  volumes  (1841-2,  a.d.). 

Boeco :  DeV  uso  e  autariid  deUe  leggi  del  Begno  deUe  Due  Sicilie  con- 
siderate neUe  relazioni  con  le  persone  e  col  territorio  degli  Strameri 
(1837,  A.D.). 

FoeUx,  Du  Droit  Litemational  PrivS,  Du  Conflit  dee  Lois  de  diffi- 
rentes  Nations  en  matikre  de  Droit  PrM  (edition  by  M.  Demangeat 
in  1856). 

Henry,  Judgment  in  Odwin  v.  Forbes,  1823,  a.d. 

Story,  Commentary  on  the  Conflict  of  Laws,  ed.  1872. 

Burge,  Commentaries  on  Colonial  and  Foreign  Laws  generally,  and 
in  their  conflict  with  each  other  and  the  Law  of  England,  1838,  a.d. 

R.  PhUlimore,  The  Law  of  DomieU,  1847,  a.d. 

Westlake,  Private  International  Law,  1858,  a.d. 

Savigny,  System  des  heutigen  Bifmischen  Bechts,  Adhtes  Ba/nd,  A.D. 
1849. 

This  eighth  yolume  of  the  author's  great  work  is  entirely  occupied 
with  Private  International  Law. 

Bar,  Das  Internationale  Private  und  Strafrecht.    Hannover,  18C2. 

Lawrence,  Commentaire  sur  Us  ^lem,ents  du  Droit  International, 
dsc,  de  Wheaton,    Tome  iii.     Leipzig,  1873. 

Wharton,  On  the  Conflict  of  Laws,  Philadelphia,  1872. 

y.  The  decisions  of  Courts  of  Justice  of  Independent  States  upon 
questions  involving  a  conflict  of  Laws.  See  Bnghtly^s  decisions  of 
the  American  Federal  Courts :  title,  *'  Conflict  of  Laws." 

YI.  Lex  Mercatoria  of  Independent  States. 

VII.  Civil  Codes  of  States  into  which  express  provisions  on  the 
subject  of  P.  Int.  Law  have  been  incorporated. 
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CHAPTER  II. 

PLAN  OF   THE  WORK. 

XXVI.  In  the  fonner  Chapter  it  has  been  stated  that 
the  Judge  who  has  to  decide  as  to  a  particular  Jural  Rela- 
tion which  comes  into  contact  with  the  laws  of  divers  States, 
ought;  as  a  general  rule^  to  arrive  at  his  decision  by  apply- 
ing to  that  particular  Jural  Relation  that  positive  law  to 
which  it  is,  according  to  its  true  nature,  properly  subject. 
All  positive  law  is  derived  from  a  State  (a),  that  is,  from  a 
particular  defined  territory  occupied  by  a  particular  people, 
governed  by  their  own  Ruler. 

The  enquiry,  therefore,  to  what  positive  law  a  particular 
Jural  Relation  is,  according  to  its  own  nature,  subject,  ne- 
cessarily involves  the  further  enquiry  as  to  the  territory 
from  which  the  positive  law  is  derived.  This  necessarily 
leads  to  a  further  enquiry  as  to  what  are  the  ties  which 
bind  an  individual  {persona)^  and  all  that  appertains  to  his 
personal  rights  {Status y  Vetat  du  droit ,  Rechtszustand)^  to  a 
particular  territory  so  as  to  subject  him  to  its  laws. 

XXVII.  We  may  consider  the  individual  {persona)  in 
himself y  with  his  personal  rights,  abstractedly ;  that  is,  with- 
out reference  to  other  considerations  than  the  actual  place 
in  which  he  corporeally  exists  or  resides ;  and  then  these 
ties  appear  to  be  of  a  twofold  character,  arising  out  of — 

1.  Origin; 

2.  Domicil. 

It  is  by  reference  to  the  positive  law  of  his  Origin  or  his 

(a)  Vol.  i.  pt.  i.  c.  L 
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Domicile  that  the  personal  state  or  legal  condition  of  the 
individual — his  status — his  capacity  of  actually  acquiring  or 
being  passively  the  subject  of  Jural  Relations — ^is  to  be 
ascertidned. 

XXYIII.  But  we  must  also  consider  the  indiyidual  with 
reference  to  his  acts,  and  the  Jural  Relations  which  accrue 
therefrom :  and  then,  in  order  to  discover  to  what  positive 
law  these  Jural  Belations  should  be  subject^  we  are  led 
beyond  the  consideration  of  the  particular  territory  to 
which^  by  Origin  or  Domicile  the  individual  may  be  attached. 

The  positive  law  of  the  territory  in  which  the  acts  of  the 
individual  have  been  done,  from  which  these  Jural  Belations 
have  accrued,  must  be  considered,  and  also  the  positive  law 
of  the  territory  of  other  individuals  with  whose  Jural  Bela- 
tions his  acts  have  brought  him  into  contact. 

These  Jural  Belations  may  be  classified  under  the  two 
great  categories  of — 

1.  Jural  Belations  of  Family ; 

2.  Jural  Belations  of  Things  or  Property. 

XXIX.  The  positive  law  which  should  govern  these 
Jural  Belations,  when  they  are  in  contact  with  divers  posi- 
tive laws,  should  be  the  positive  law  to  which  they  are 
naturally  subject ;  or,  as  it  is  sometimes  said,  the  law  of  the 
territory  in  which  the  Jural  Belation  has  its  seat. 

XXX.  Or  it  may  be  thus  expressed :  the  individual  is 
connected  with  positive  law  in  a  threefold  manner,  namely, 

1.  By  his  person  ; 

2.  By  his  acts ; 

3.  By  his  property. 

XXXI.  In  the  present  treatise  it  is  proposed  to  consider 
both— 

1.  What  law  ought  to  govern  the  particular  Bight  or 
Jural  Belation  which  comes  in  contact  with  divers  laws; 
and 

2.  What  law  by  the  consent  of  States  does  practically 
govern  such  Jural  Belation. 


I  of  Children, 
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The  arrangement  of  the  subject  mil  be  as  follows : — To 
consider — 

Firsts  Origin  and  Domicil ;  and,  as  necessarily  connected 
therewith,  the  Personal  Status  of  the  Individual. 

Secondly,  the  Legal  Belations  arising  from  Family — 
under  which  head  will  be  included — 

1.  Marriage  and  Divorce. 

2.  Legitimacy. 

3.  Parental  authority  over 

a  Persons 
b  Property 

4.  Guardianship. 

Thirdly,  Property — under  which  head  will  be  included 

1.  Bights  to  specific  things 
a  Immoveables. 

b  Moveables. 

2.  Bights  to  compel  certain  persons  to  do  certain 

things  or  Obligations — of  which  Contracts  are  a 
branch. 

3.  Bights  relating  to   Succession,  whether    Testa- 

mento  or  ab  Intestato, 

Fourthly,  The  rules  which  govern  the  Form  and  Manner 
of  Procedure  in  actions  or  suits  in  which  the  subject  of  a 
Foreign  State  is  Plaintiff  or  Defendant. 

Fifthly,  Criminal  International  Lawy  which  concerns  the 
unlawful  acts  of  a  subject  of  a  Foreign  State  (A). 

(b)  This  is  treated  of  by  Fcelix  imder  Private  International,  but  by 
Samgny  as  a  matter  of  Public  International,  Law,  because  the  State  is 
prosecutor.  Vide  anU,  vol.  i.  pt.  iii.  c.  xviii.  Right  of  Jurisdiction 
0*9 er  Persons.  An  essay  on  this  subject  has  been  written  by  a  late 
Home  Secretary,  Sir  George  Oomewall  Lewis. 


OBIGO.  25 


CHAPTER  III. 

ORIGO. 

XXXI.  The  expressions  "  Origo "  (a)  and  "  Domi- 
cilium  "  (J)  have  been  engrafted  into  all  modem  jurispru- 
dence from  the  Boman  Law.  Savigny  (c),  however, 
justly  warns  us  against  the  danger  of  a  false  application  of 
supposed  technical  expressions  of  that  law,  as  connected 
with  these  words. 

The  warning,  however,  is  not  needed,  or  scarcely  needed, 
as  to  the  word  domicilium,  the  Rules  of  Law  respecting 
which  have  not  been  essentially  modified  by  modem  usage, 
and  which  in  practice  are  correctly  applied. 

But  with  respect  to  the  word  Origo,  the  case  is  different. 
A  greater  danger  of  mistake  exists  as  to  it ;  not  on  account 
of  any  obscurity  in  the  Roman  decisions  upon  the  subject, 
but  because  the  modem  status  of  the  individual  differs  essen- 
tially from  that  which  he  possessed  under  the  Roman 
Empire.  This  is  a  danger  of  which  the  practice  of  modem 
law  scarcely  admonishes  us. 

The  word  Origo  is  so  easily  translated  into  the  words 
place  of  birth  {lieu  de  la  naissance — Geburtsort),  that 
modem  jurists  (including  among  their  number  those  who 
were  acquainted  with  the  true  meaning  of  Origo  in  the 
Roman  Law)  have  frequently  so  rendered  it : — ^^  The  mere 
place  of  birth,"  Savigny  says,  ''is  an  accidental  circum- 


(a)  Origin,    L^origine^  Herkunft. 

(b)  DomicU.    Domicile^  Wohndlz. 

(c)  Yin.  8.  360L    The  following  slight  sketch  is  chiefly  taken  from 
his  lazge  picture. 
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stance  without  any  "  legal  inflaence  whatever."  The  Eng- 
lish lawyer^  at  least  (d)  is  aware  that  this  statement  is  too 
broad^  inasmuch  as  the  mere  accident  of  birth  in  English 
territory  is  attended  with  most  important  legal  consequences 
to  the  person  bom  therein  (e).  The  French  lawyer  knows 
that  the  individual  who  is  domiciled  in  France  may  yet  be, 
in  many  civil  respects,  considered  as  a  foreigner.  And  in 
Switzerland  (/),  as  Savigny  himself  afterwards  remarks, 
there  is  a  jus  originis  springing  from  birth  in  a  particular 
commune f  and  a  jus  domiciliiy  from  domicil  in  a  commune^ 
the  former  overruling  the  latter  in  the  more  important 
Jural  Relations. 

XXXII.  Towards  the  close  of  the  Republic  and  during 
the  first  centuries  of  her  Empire,  Italy,  with  the  exception 
of  Rome,  consisted  of  a  variety  of  urban  communities  which 
were  called,  for  the  most  part,  municipia  and  colonic. 
Each  of  them  possessed  a  kind  of  constitution  of  their 
own — their  own  magistrates,  their  own  jurisdiction,  and 
sometimes  their  own  legislation.  Every  inhabitant  of  Italy 
appertained  either  to  Rome  or  to  one  of  these  urban  com- 
munities. 

The  provinces,  on  the  contrary,  had  originally  very 
various  constitutions ;  but  these,,  in  the  time  of  the  great 
jurists  of  the  two  first  Christian  centuries,  had  become  assi- 
milated with  the  Italian  communities.  The  general  appella- 
tion of  these  urban  communities  was  civitates  or  reipuhlic<e : 
their  domain  was  designated  territoriumy  an  expression  which 
occurs  often  in  the  Justinian  compilations,  and  sometimes 
regio.    The  vici  were  rural  subdivisions  of  the  civitas.    The 


(d)  Vide  post ;  and  see  Story ,  ss.  51-68,  for  tlie  opinions  of  Foreign 
Jurists,  which  (s.  81),  he  says,  lay  down,  "that  the  law  of  the 
domicil  of  origin,  or,  the  law  of  the  actual  domicil,  is  of  unirersal 
obligation  as  to  tiie  capacity,  state,  and  condition  of  persons."  Yery 
imsatisfactory,  it  must  be  admitted. 

(c)  Vide  post. 

(/)  Ih.  8.  358.  It  is  remarkable  that  this  peculiarity  appears  to 
have  no  connection  with  the  Koman  jurisprudence  ;  vide  post. 
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individual  was  bound  to  the  urban  community  in  two  ways : 
1st,  by  the  Bight  of  Citizenship  generally  founded  on  birth 
( Origo) ;  2,  by  the  Bight  of  Domicil  {domicilium)  within 
the  territorium. 

XXXIII.  There  are  certain  passages  in  the  Boman  Law 
which  classify  the  free  inhabitants  of  the  Empire  as  fol- 
lows—  Gives  {g)y  Latini  {li\  Peregrini,  which  classification 
at  first  sight  appears  to  apply  to  each  class  a  determinate 
positive  law :  but  this  is  not  so.  The  classification  did 
indeed  materially  affect  the  capacity  of  individuals,  e.g.  the 
Cives  had  connubium  and  commercium — the  Latini  had 
commercium  only — the  Peregrinus  had  neither:  but  the 
classification  has  no  bearing  on  the  consideration  to  which 
entire  system  of  positive  law  the  individual  was  subject  (t). 

The  tie  which  bound  the  individual  to  an  urban  com- 
munity, or,  speaking  generally,  municipality,  whether  it 
sprung  from  origo  or  domicilium^  produced  three  effects  or 
consequences. 

1 .  It  subjected  him  to  a  share  of  the  burdens  mid  charges 
(Munera)  of  the  community  (A). 

2.  It  subjected  him  to  the  jurisdiction  of  the  community 
(forum  originis  vel  domicilii).  The  plaintiff  (actor)  was 
bound  to  institute  his  suit  in  the  forum  of  the  defendant 
(r«),  but  he  might  choose  the  forum  originis  or  the  forum 
domicilii. 

3.  It  fastened  upon  him  the  particular  law  of  the  commu- 
nity as  a  personal  attribute  {lex  originis — domicilii). 

This  last  of  the  three  effects  or  consequences  Savigny  (J) 

(g)  Municipem  aut  nativUas  facit,  aut  manumissio,  aut  adoptio. — 
Dig.  L  I.  t.  i.-L 

(h)  Owes  quidem  origo  manumissio  allectio  vel  adoptio.  Incolaa 
vero  .  .  .  domiicUviwn  facit.— (7o<i.  1.  x.  t.  xxxix.-vii. 

(i)  Savigny^  i6.  s.  356. 

(A;)  Mwneris  particeps — ^but  the  exact  primitive  meaning  of  tliiB  word 
is  doubtful ;  it  came  to  be  the  designation  of  all  who, .  out  of  Rome, 
had  rights  of  citizenship,  their  connection  with  their  particular  com- 
mnnity  being  generally  expressed  by  the  word  origo  or  patria. 

(0  Scmgny,  id.  s.  366. 
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points  out  as  of  extreme  importance.  There  is^  he  says, 
an  intimate  connection  between  all  the  three  effects,  but 
especially  between  the  two  last  (m),  which  are  to  be  regarded 
but  as  different  sides  of  one  whole — different  appearancefl 
of  the  same  local  or  territorial  law  to  which  the  individual 
is  subject. 

The  intimate  connection  between  the  jurisdiction  of,  and 
the  particular  law  derived  from,  the  Community  is  a  prin- 
ciple which  extends  beyond  the  mere  antiquarian  considera- 
tion of  the  Roman  Constitution ;  it  lies,  in  fact,  at  the  root 
of  the  existing  Private  International  Law :  it  furnishes  the 
true  solution  of  the  problem,  what  law  shall  govern  that 
Jural  Belation  which  comes  in  contact  with  the  law  of 
divers  territories  {n)  ? 

XXXIY.  The  observations  in  the  last  section  are  appli- 
cable, it  will  be  remarked,  to  the  tie  by  which  Domidlium, 
as  well  as  to  that  by  which  Oriffo,  binds  an  individual  to  a 
State.  In  truth,  the  effect  of  mere  Origin  or  Birth  in 
binding  the  individual  to  a  particular  territory,  and  subject- 
ing him  to  the  law  thereof,  appears  chiefly  in  the  considera- 
tion of  Public  International  Law,  and  has  been  treated  of 
in  an  earlier  volume  of  this  work  in  a  chapter  upon  '^  The 
"  Bight  of  Jurisdiction  over  Persons "  inherent  in  the 
,  government  of  every  independent  State  (o) ;  and  also  the 


(m)  See,  too,  Bynlierslweh,  De  Foro  Leg.  c.  ii.  ;  Forum  competctw, 
founded  by  origo  et  natwa.     Snbjectio  duplex — 1,  rei^  2,  persotue, 

(n)  This  appears  to  me  to  give  fairly,  as  far  as  the  English  language 
will  allow,  Savigny^s  meaning. 

(o)  Vol.  i.  pt.  iii.  c.  xviii. :  "  Right  of  Jurisdiction  over  Persona." 
In  Shedden  v.  Patricky  1  Miicqueeti^s  Homm  of  Lords  Caaes^  611, 
Lord  Chancellor  Cranworth  observes,  that  in  England,  independently 
of  Statute  LaWy  and  with  certain  exceptions,  every  one  bom  abroad  is 
an  alien.     See,  also,  Mr.  Westlake^s  Private  International  Law^  c.  ii. 

The  English  Statutes  are  25  Edw.  III.  stat.  1 ;  7  Anne,  c.  5 ;  4 
Geo.  II.  c.  21  ;  13  Geo.  III.  c.  21  ;  7  and  8  Vic.  c.  66,  s.  3. 

English  Leading  Cases,  ^Bacon^s  case,  Croke^s  Car.  Reports,  602. 

Doe  V.  Jones,  4  Dtimford  and  East  Bep.  308. 

Countess  de  Conway^s  Case,  2  Knapp*s  P.  C.  Bep.  364. 

Count  de  WalPs  Bepresefvtatives  Case,  6  Moore^s  P.  C,  Reports,  216. 
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collateral  quefition  as  to  the  acquisition  of  a  new  and  the 
loss  of  an  old  national  character.  The  theory  of  Domicil 
has  in  fact,  with  few  but  important  exceptions,  swallowed 
up  the  theory  of  Origin  in  all  matters  of  Comity, 

The  effect  of  Origin  is,  however,  still  seen  when  the 
positive  law  of  the  State  in  which  a  man  is  born  affixes  an 
indelible  incapacity  upon  its  subject  to  do  certain  acts,  and 
enter  into  certain  obligations.  Thus,  in  Switzerland  the  Ju^ 
originis  of  the  commune  decides,  in  preference  to  the  jus 
domicilii,  both  the  local  positive  law  and  the  forum  in  suits 
concerning  Divorce  and  Succession.  The  law  of  England 
renders  an  Englishman  incapable  of  possessing  a  slave  in 
any  State,  and  certain  members  of  its  Boyal  Family  from 
contracting  marriages  (j>)  in  any  State  without  certain  pre- 
vious consents.  The  law  of  England  also  applied  the  law 
of  treason — ^though  this  is  a  matter  of  Public  International 
Law — with  great  severity,  affixing,  till  quite  recently,  on 
all  who  have  been  bom  from  parents  who  are  not  enemies  (^) 
within  its  territory  an  indelible  allegiance,  and  therefore  an 
indelible  incapacity  to  bear  arms  against  herself  (r).     So, 


These  two  last  Cases,  and  Bacon^a  Case,  were  before  the  7  &  8 
Vic.  c  66,  B.  16  of  which  makes  the  foreign  wife  of  an  Englishman 
an  Englishwoman ;  and  it  has  been  holden  in  a  criminal  case  that  she 
cannot  refuse  this  character,  but  must  accept  it  with  its  advantages 
and  disadvantages. — Ma/ria  Mannings  Case,  2  Carrington  dc  KirwatCt 
Rep,  887 ;  also  of  course  before  33  Yic.  c.  14,  which  repeals  the  former 
statute. 

As  to  status  of  wives  under  the  present  law  (33  Yic.  c.  14),  see 
vol.  i.  p.  550. 

(p)  12  George  III.  c.  11. 

Sussex  Peerage  Casey  11  Clarke  d:  Finnelly*s  Rep.  85. 

(g)  See  this  exception,  Calviri's  Case,  7  Cok^s  Rep.  18  a. 

(r)  See  the  celebrated  case  of  JEneas  Macdonald,  18  State  Trials, 
857.  He  had  not  been  in  Great  Britain  since  his  infancy,  but  he  was 
bom  there.  In  1745  he  was  taken  in  arms  under  a  French  Commis- 
sion, and  holden  guilty  of  treason. 

See,  too,  Drummond^s  case,  2  Knapp^s  P.  0.  Report,  295,  311,  314. 

FUch  V.  Weber,  6  Hare's  Rp.  65. 

With  respect  to  the  status  of  aliens,  and  the  capacity  of  subjects 
to  expatriate  themselves  under  the  present  Englii^  law,  see  vol.  i. 
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with  regard  to  incestuous  marriages  ;  under  which  head  it 
is  to  be  observed  that  the  Law  of  England  at  present 
places  marriages  with  the  wife's  sister,  making,  as  it  does, 
no  difference  between  relations  by  consanguinity  and  by 
affinity  (s).  This  subject  is  further  discussed  in  a  later 
part  of  this  volume,  in  which  the  law  relating  to  Foreign 
Marriages  is  gliscussed. 

XXXV.  M.  Demangeat,  in  his  endeavour  to  answer  the 
question.  What  the  circumstance  is  which  determines  for 
each  individual  his  personal  law,  justly  observes,  that  if  the 
domicil  of  the  individual  were  always  and  necessarily  identical 
with  the  territory  of  the  State  to  which  he  belonged,  it 
would  be  enough  to  say,  by  way  of  answer  to  the  question, 
that  the  personal  law  of  the  individual  is  the  law  of  the 
place  wherein  the  individual  is  domiciled  {t). 

But  it  may  happen  in  France  that  a  person  may  be  domi- 
ciled in  France,  and  yet  not  cease  to  be  etranger :  for  incon- 
testablement  cela  est  possible^  M.  Demangeat  says  :  nay,  he 
may  be  even  domiciled  with  the  permission  of  the  French 
government,  and  yet  remain  etranger.  In  this  latter  case 
what  would  be  his  personal  law  ? 

M.  Demangeat  observes  that  when  the  personal  law  serves 
to  disclose  to  us  the  intention  of  the  individual,  there  is  no 
difficulty  in  saying  that  it  is  the  positive  law  of  his  domicil 
(du  domicile)^  not  the  law  of  his  Origin  or  State  (de  la 
patrie\  which  is  his  personal  law ;  thus  the  French  courts 
have  decided  that  a  domiciled  foreigner,  marrying  without  a 
marriage  settlement,  subjects  himself  to  the   communaute 

pp.  547-8.  As  to  the  American  (U.S.)  law,  see  Wharton j  §§  3,  4.  By 
an  Act  of  July  27, 1868,  expatriation  is  declared  '^  a  natural  and  inhe- 
rent right  of  all  people/'  a  proposition  which  can  of  course  not  be 
considered  as  one  of  International  Law,  because  one  State  has  thought 
proper  to  incorporate  it  into  its  own  law. 

Et  vide  infra,  chapter  xvii. 

(s)  Story  (s.  86)  from  s.  113  (a)  to  119  discusses  the  question  and 
condemns  the  English  Law  ;  though  his  reasoning  at  s.  116  (a)  is 
strange. — Sed  vide  post. 

(t)  Revue  Pratique  de  Droit  Francis,  t.  L  n.  2,  p.  65. 
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legale  of  the  Code  Napoleon.  So,  in  the  succession  mobiliere^ 
the  personal  law  of  the  Domicil  is  applied.  The  real  diffi- 
culty is  to  ascertain  the  personal  law  when  a  question  of 
status  {cTetat  ou  capacite)  arises.  And  M.  Demangeat  is,  on 
the  whole,  of  opinion,  though,  as  it  would  seem,  with  less 
confidence,  that  even  in  this  case  the  personal  law  is  the  law 
of  the  Domicil, — (both  of  that  de  facto  and  of  that  under 
permission  of  the  government  {u\ — that  it  was  the  intention 
of  the  compilers  of  the  13th  Article  of  the  Code  Napoleon, 
that  the  foreigner,  so  domiciled,  should  be  likened  en  ce  qui 
conceme  le  droit  prive  to  the  Frenchman,  and  if  the  con- 
cluding part  of  the  13th  Article  seems  to  say  that  the  French 
law  is  the  personal  law  of  the  Frenchman,  the  answer  is  that 
the  Article  contemplated  the  Frenchman  who  was  resident, 
but  not  the  Frenchman  who  was  domiciled  abroad.  These 
observations,  however,  anticipate  the  consideration  of  the 
law  as  to  personal  status  to  which,  perhaps,  they  more 
properly  belong. 

XXXVI.  Questions  relating  to  the  effect  of  the  lex 
originis  upon  the  individual  and  his  personal  status,  which 
may  arise  between  a  State  and  her  colonies  (a:),  generally 
belong  to  the  department  of  Public  rather  than  International 
Law;  while,  upon  this  question,  with  the  above-mentioned 
exception.  Private  International  Law  refers  to  the  lex  domi- 
cilii,  which  is  the  subject  of  the  following  chapter. 


(tt)  "  Acquis  dans  toute  la  force  du  terme,^' 

(x)  Birth  in  an  English  colony  la  at  present  equivalent  to  biiih  in 
England  for  all  questions  of  origin  as  distinct  from  domicil. — {Done" 
gani  y.  iMmegani,  3  Knapp,  P.  C.  Rep,  63  ;  Be  Adam,  1  Moore,  P.  C. 
Bep.  460.)  As  to  naturalization  in  colonies,  see  33  Vic.  c.  14,  vol.  L 
p.  646  App.  It  is  possible  that  the  power  of  self-legislation  in  the  colo- 
nies may  give  rise  to  serious  questions,  e.g,  the  validity  of  a  divorce 
decreed  in  England  upon  parties  domiciled  in  a  colony  where  a  divorce 
is  illegaL  The  English  Divorce  Court  would  not,  it  is  true,  adjudicate 
wittingly  on  such  a  case,  but  it  might  do  so  unwittingly.  Various 
other  instaooeB  might  be  suggested. 
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CHAPTER  IV. 

DOMICIL. 

XXXVII  (a).  We  have  now  to  consider  the  question  of 
Domicile  the  second  of  the  ties  which  bind^  or  of  the  causes 
which  subject^  the  individual  to  the  jurisdiction  of  a  particular 
territory  (J). 

"  Questions  of  Domicil "  (said  Lord  Chancellor  Cotten- 
ham)  *'  are  frequently  attended  with  great  difficulty,  and  the 
circumstances  which  give  rise  to  such  questions  are 
necessarily  very  various ;  it  is  of  the  utmost  importance 
not  to  depart  from  any  principles  which  have  been  esta- 
^\  blished  relative  to  such  questions,  particularly  if  such 
"  principles  be  adopted  not  only  by  England,  but  generally 
"by  the  laws  of  other  countries"  (c);  and  Cochin  truly 
observes :  "  Les  questions  de  domicile  dependent  d'un  grand 
"  nombre  de  circonstances  qu'il  faut  r^unir  "  (rf). 

Domicil  is,  therefore,  principally  a  question  of  fact ;  and 
though  also,  in  some  degree,  a  question  of  law,  the  former 
ingredient  predominates — the  contrary  of  which  may  be 
predicated  of  Origin  (c). 

(a)  DaneUi  Comment,  de  Jure  Civilij  xvii.  c.  ix.  *'Quis  sit  in 
juriBdictione  oompetens  judex  :  sou  de  foro  oompetenii :  sea  quod 
idem  valets  ubi  quiB  agere  vel  oonveniri  debeat,  ao  primum  de  territorio, 
et  cauflifl  cujusque  juriBdictioni  attributus,  c.  xii."  *^  Ubi  subjidatur 
quiflque  ex  person^  bu&  jurisdictioni^  turn  quibua  de  cauBis  :  et  in  his 
primum  de  domicUio.^* 

(6)  "Justerrendi — unde  terrUorvam  dictom  volunt." — lb,  cxii.  10. 

(c)  Mwnro  v.  Munro^  7  Clarke  do  FmneUifs  BeporU  of  Quet  in  the 
Hou$e  of  Lords,  p.  876. 

(d)  CSuvreSf  t.  ix.  p.  124. 

(e)  WesUakef  SI,  note  a. 
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XXXYIII.  The  Boman  Law  is  the  great  repository  of 
the  principles  of  this,  as  of  most  other  branches  of  civil 
jurisprudence.  The  Koman  jurist  bestowed  great  attention 
upon  the  different  bearings  of  this  question^  and  all  the  dis- 
quisitions and  pains  of  modem  lawyers  have  been  engrafted 
upon  the  luminous  investigation  of  the  subject  contained  in 
the  Digest  and  the  Code. 

XXXIX  (/).  The  universal  extent^  indeed^  of  the  Boman 
Empire^  excluded  the  possibility  of  any  question  of  domicil 
arising  between  the  subjects  of  Bome  and  those  of  another 
kingdom;  but  the  necessity  of  considering  domicil, as  between 
the  inhabitants  of  different  parts  of  the  same  kingdom,  was 
forced  upon  their  jurists  by  various  circumstances,  principally 
by  the  oppressive  nature  of  the  duties  and  responsibilities 
incident  to  the  Decurionatus,  or  municipal  office  (g).  Under 
the  Emperors,  the  decurianes,  who  collected  the  imperial 
taxes,  became  responsible  for  the  payment  of  the  fixed 
amount,  and  were  compelled  to  supply  the  deficiencies  from 
their  own  property.  Each  deeurio  was,  moreover,  considered 
as  a  guarantee  for  the  solvency  and  good  faith  of  his 
colleague,  and  for  the  successor  whom  he  had  presented  to 
fill  the  office  which  he  vacated.  This  grievous  oppression 
made  every  citizen  as  anxious  to  escape  as  he  had  been 
formerly  desirous  to  obtain  the  honour  (A) ;  but  the  law 
imposed  upon  everyone  who  had  his  domicilium  in  a 
particular  place,  the  necessity  of  filling  the  public  offices, 
and  dischargLDg  the  duties  incident  to  them  in  that  place. 
So  also  with  respect  to  the  assessment  and  payment  of  taxes, 

(/)  In  some  of  the  earlier  English  cases,  this  has  been  alleged  by 
ooimsel  as  a  reason  why  little  or  nothing  was  to  be  found  in  the  Eoman 
law  on  the  subject  of  domicil ;  one  of  the  many  proofs  how  very 
slight  the  acquaintance  of  English  lawyers  with  that  law  has  been. 
Muwrot  V.  Ihuglas,  5  Maddock*8  Bep,  p.  291.  Attorney  Geiveral  v. 
Cawitess  of  DalhousUj  7  Clarke  d:  Finnelly^s  Beports,  p.  840. 

(g)  Sydem  des  E,  R.  viii.  s.  353. 

{h)  "  Sed  si  aUiB  rationibus  domicilium  in  splendidis8im&  civitate 
Laodicieorum  habere  probatus  fueris,  mendacium  quominus  muneribus 
fimgaiis  non  proderif — Code  z.  t.  xl,  s.  2. 

VOL.  lY.  D 
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Domicil  was  of  much  importance ;  hence  the  criteria  of  it 
are  more  fiilly  examined  in  the  paBsages  of  the  Digest  and 
the  Code  which  relate  to  these  subjects — but  not  alone  in 
these  passages — ^for  in  discussing  the  question  as  to  the 
difference  between  the  '*  civis"  and  the  **  incola**  (t)  of  a 
province — ^as  to  the  Tribunal  before  which  a  person  should 
be  convened — when  and  under  what  modifications  the 
doctrine  of  Prescription  should  take  place — ^what  causes 
excused  the  Tutor  from  accepting  the  office  imposed  upon 
him — ^in  discussing  these  and  various  other  subjects,  the 
question  of  domicil  was  frequently  brought  under  the  con* 
sideration  of  the  jurists  of  ancient  Rome  (;)• 

(i)  Incolcu  vero^  d<mdoUium  faeU,  o.  z.  De  IncoUs.  Vide  pad.  To 
Chigo  belonged  ihe  ezpreflsions  municipes,  jua  originisy  paMa;  to 
DomicUium,  the  expresaionB^  vncoloR,  jtu  vncolatus,  domius, — Savigny, 
B,  E.  yiii.  s.  353. 

(j)  The  following  passages  should  be  studied  in  the  Digest  and  Codjd 
for  an  accurate  acquaintance  with  the  language  of  Boman  junspru- 
dence  on  the  subject  of  Domicil  i — 

Dig.  L  t.  ix.  L  11 — ^De  Senatoribus. 
Dig.  iL  t.  XT.  1.  8— De  Transactionibus. 
Dig.  iv.  t.  vL  1.  28— Ex  quibus  causis  majores  viginti  quinque 
annis  in  integrum  restituimtur. 

*  Dig.  V.  t.  i. — ^De  Judidis  et  ubi  quisque  agere  vel  conveniri 

debeat. 

*  Dig.  xxyL  t.  V. — ^De  Tutoribus  et  Ouratoribus  datis,  &c. 
Dig.  xxvii.  t.  ii.  L  30-46,  s.  2 — ^De  Excuaationibus. 
Dig.  xlyii.  t.  x.  L  v. — De  injuriis  et  famosis  libellis. 

*  'Dig,  1. 1.  L — ^Ad  Municipalem  et  de  Incolis. 

Dig.  1.  t.  xvi.  L  190,  239 — De  verborum  significatione ;  Dig, 
xxiii.  t.  iL  1.  6 — ^De  ritu  nuptiarum ;  Dig,  xL  t.  v.  1.  28 — ^De 
fidei-commissariis  libertatibus. 

*  Cod.  vii.  t.  xxxiiL— ^De  prsescriptione  longi  temporis,  decern 

vel  viginti  aunonun. 

*  Cod.  X.  t.  xxxix. — ^De  Incolis  et  ubi  quis  domicilium  habere 

videtur,  et  de  his  qui  studiorum  cauB&  in  ali&  civitate  deg^unt. 
Cod,  VL  t.  xxiii.  L  9,  has  this  passage :  *'  si  non  spedali  privilegio 
patrut  twz  juris  observatio  relaxata  est,  &c.  &c,  nullo  jure 
testamentum  valet." 
' '  De  Interdictis  et  Belegatis  et  Deportatis."    The  Preeses  who  wUr- 
dieted  a  person  domiciled  in  his  province,  had  also  the  power  to  inter- 
dict him  from  the  place  of  his  origin. 
The  *  denotes  the  most  important  passages. 
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XL.  It  is  the  remark  of  a  great  jurist  of  the  present  day 
that  the  Canon  Law,  where  it  modifies  the  Civil  Law,  has 
obtained  an  European  reception  as  general  as  that  law 
itself  (A> 

Dissertations  on  the  Law  of  Domidl  under  that  system  of 
jurisprudence  were  provoked  by  various  causes— such  as  the 
prohibition  imposed  on  the  Presbyter  to  administer  sacred 
rites  to  a  person  belonging  to  the  congregation  (paroehianus) 
of  another  church — ^the  law  that  a  person  in  holy  orders 
might  become  subject  (subditus  et  dioccManus)  to  the  juris- 
dictiou  of  a  bishop  raiione  domicilii  (/) — the  law  which,  in 
order  to  dieck  the  encroachment  of  religious  houses  upon 
parochial  churches,  ordered  a  certain  portion  {eawndca 
portio)  of  the  ecclesiastical  dues  of  sepulture  to  be  paid  to 
the  parish  church  of  the  domicil  of  a  deceased  person,  who 
had  desired  to  be  buried  with  the  members  of  a  religious 
finttemity.  With  reference  to  these  and  other  subjects, 
rules  were  laid  down,  and  opinions  were  given  by 
Canonists  how  a  domicil  might  be  created,  acquired,  and 
abandoned  (m). 

XLL  Savigny,  in  his  learned  work  on  the  History  of  the 
Boman  law  in  the  Middle  Ages,  ascribes  the  growth  of  per- 
sonal rights,  and  personal  as  opposed  to  territorial  laws,  to 
the  state  of  society  which  ensued  on  the  conquest  of  the 
Boman  Empire  by  the  barbarians,  after  which  both  races 
lived  together  preserving  their  separate  manners  and  laws. 


Qc)  Savigny,  System  des  Bifmischen  EecfUs,  Band  i  Kap.  czL  s.  17, 
p.  76 — **  Denn  auoh  dies  hat  eine  gleich  aUgemeine  Enrop&iflche  Aner- 
kennung  gefonden,  wie  das  BdmiBche." 

(2)  Lyndtoood,  Ckmd.  0th.  de  ScruUnio  Ordi/Mmdorum,  Gloss,  i.  per 
Epiaeopwn.    (Oxford  ed.  1679.) 

(ffv)  A  very  elaborate  disqiiisiidon  on  the  sabject  is  to  be  found  in 
the  Treatise  Augustim  Barbosa  de  officio  et  potestate  Episoopi,  pars 
Bectmda,  Allegaldo  IV.  p.  172 ;  see  also  6  DecretcU,  1.  iii.  t.  xii.  c.  ii. ; 
Deeretal,  lib.  i.  tit.  iii.  c.  xxix. ;  see  also  Dictionnai/rede  Droit  Canoniqiief 
tit.  Domiale,  and  Denisart,  DamiciU,  s.  40.  See  also  the  cases  col- 
lected hy  MascarduSf  m  his  great  work  '^De  F^baiioiiibus."  Con 
diisio  dxxxv.  V.  1. 

D  2 


36     JUS  GENTIUM — PEIVATB  INTERNATIONAL  LAW. 

''  The  moderns/'  he  observes^  ^'  always  assume  that  the  la'vr 
"  to  which  the  individual  owes  obedience  is  that  of  the 
'^  country  where  he  lives ;  and  that  the  property  and  con- 
'^  tracts  of  every  resident  are  regulated  by  the  law  of  his 
"  domicil.  In  this  theory  the  distinction  between  native  and 
^'foreigner  is  overlooked^  and  national  descent  is  entirely 
"  disregarded :  not  so^  however^  in  the  Middle  Ages^  when,  in 
^'  the  same  country,  and  often  indeed  in  the  same  city,  the 
^^  Lombard  lived  under  the  Lombardic,  and  the  Boman 
"  under  the  Roman  law"  (n). 

XLII.  When  the  darkness  of  the  Middle  Ages  began  to 
disappear,  and  the  pacific  intercourse  of  European  nations  to 
increase,  the  subject  of  Domicil  came  to  be  discussed  by 
writers  on  Public  and  International  Law  (o).  As  the  sub- 
jects of  one  kingdom  began  to  migrate  into  and  reside  in 
other  countries,  the  various  questions,  arising  from  a  conflict 
between  the  municipal  regulations  of  the  original  and 
adopted  country,  gave  importance  to  the  Law  of  Domicil, 
and  rendered  the  maintaining  a  uniformity  of  rules  respect- 
ing it  in  Christendom  a  matter  of  great  consequence. 

The  circumstance  which  has  most  contributed  towards 
producing  this  effect  has  been  the  universal  and  increasing 
value  of  personal  property.  The  Roman  law  made  but 
slight  distinction  between  the  rules  applicable  to  personal 
and  real  property.  This  distinction  issued  from  the  maxims 
of  the  feudal  code :  from  tiiese,  and  from  the  comparatively 
insignificant  value  {p)  of  moveables  or  chattels,  arose  the 


(n)  Vol.  i.  c.  iii.  See  also  Story's  Conflict  of  Laws,  ch.  i.  s.  2,  note, 
where  thifl  passage  is  cited. 

(o)  In  the  great  American  case  of  the  Veniw,  it  was  said  by  Mr. 
Justice  Marshall,  that  "Grotius  nowhere  uses  the  word  ^Domicil'" 
(8  Orcmch^s  Beports,  p.  278).  This  is  a  mistake,  for  the  word  is  nsed 
by  him,  1.  ii.  c.  v.  s.  24  ;  the  quotation  is  given  at  length  in  another 
part  of  this  work.  But  it  is  among  the  writers  who  followed  in  the 
track  which  this  illustrious  man  had  opened,  that  the  word  is  of 
frequent  occurrence,  and  the  thing  constantly  discussed. 

(p)  BUickstone's  Commentaries,  chap.  xziv.  book  ii. :  ''Hence  it  was 
that  a  tax  of  the  fifteenth,  tenth,  or  sometimes  a  much  larger  proportion 
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maxim^  generally  received  in  Europe,  that  moveables  fol- 
lowed the  person  {mobilia  sequuntur  personam) ;  while  land 
was  governed  by  the  law  of  the  country  in  which  it  was 
situated  (lex  loci  ret  sittB)  (y).  The  progress  of  trade  and 
commerce  has  since  imparted  to  the  law  of  chattels  an 
interest  and  importance  at  least  equal  to  that  which  regu- 
lates real  estates. 

XLII.A  (r).  Mr.  Wharton,  however,  after  an  elaborate 
and  able  discussion,  arrives  at  the  following  conclusion : — 
*'  Moveables,  when  not  massed  for  the  purposes  of  Succes- 
''  sion  or  Marriage  transfer,  and  when  not  in  transit  or  fol- 
''  lowing  the  owner's  person,  are  governed  by  the  hx  siHis, 
**  except  BO  far  as  the  parties  interested  may  select  some 
"  other  law."  This,  he  says,  is  "  The  Kule  of  International 
"  Law."  It  may  be  that  this  rule  will  one  day  be  adopted — 
very  much  is  to  be  said  for  it ;  but  that  day  can  hardly  be 
said  to  have  yet  arrived.  The  peculiar  doctrine  of  the 
English  law  as  to  personalty  would  lud  in  the  establishment 
of  this  qualified  lex  situs  rule,  because  a  leasehold  for  a  thou- 
sand years  is  by  English  law  considered  personal  property ; 
and  if  bona  mobilia  were  to  be  considered  as  identical  with 
personalty,  a  great  absurdity  would  be  the  result  of  applying 
any  other  than  the  lex  situs  rule.  But  a  recent  and  very 
important  decision  by  Lord  Chancellor  Selbome  will  seem 
to  show  that  the  doctrine  bona  mobilia  sequuntur  personam 
is  not  to  be  applied  to  all  classes  of  personalty  by  English 

of  all  the  moveabUs  of  the  subject,  was  frequently  laid  without  scrapie, 
and  ia  mentioned  with  much  unconcern  by  our  ancient  historians, 
though  now  it  would  justly  alarm  our  opulent  merchants  and  stock- 
holders." Mr.  Reeves  remarks  that  chattels  are  scarcely  mentioned 
as  objects  of  importance  in  treatises  or  reports  before  the  time  of 
Henry  VL — Hist,  of  English  LaWy  vol.  iii.  s.  69,  p.  15.  It  is  in  the 
reign  of  Richard  III.  that  the  Duke  of  Buckingham  urges  his  master 
to  grant  him  '^The  Earldom  of  Hereford  and  the  moveablea.'* — 
lUchard  HI,  act  iv.  sc.  2. 

(q)  All  jurists  of  all  countries  agree  in  this  position:  so  that,  in  the 
language  of  Bynkershaek,  '^  Adeo  recepta  hodie  sententia  est  ut  nemo 
ausit  contra  hiscere.^' — Qwutiones  Juris  Privati,  lib.  L  c.  xvi. 

(r)  Cof^fUct  of  JxMSf  8.  311. 
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law.  In  the  case  oiFreke  v.  Lord  Carb€ry{s\  it  was  holden 
that  the  validity  of  a  testamentary  disposition  of  an  English 
leasehold  is  governed  by  the  law  of  England^  and  not  by  the 
law  of  the  testator's  domicil;  and  that  where  a  testator  domi- 
ciled in  Ireland  by  his  will  gave  an  English  leasehold  to 
trustees  upon  trust  for  sale^  with  directions  to  accumulate 
the  interest  of  the  proceeds  for  a  period  extendhig  beyond 
the  time  allowed  by  the  Thellusson  Act  (which  act  does  not 
extend  to  Ireland)^  the  direction  to  accumulate  the  interest  of 
the  proceeds  beyond  the  time  allowed  by  the  Thellusson  Act 
was  invalid.  The  Supreme  Court  in  America  has  also  holden 
that  the  fiction  of  law^  that  the  domicil  of  the  owner  draws 
to  it  his  personal  estate^  wherever  it  may  happen  to  be^  yields 
whenever,  for  the  purpose  of  justice,  die  actual  situs  of  the 
property  should  be  examined  {t\ 

XLIIL  Of  modem  nations    France,    Italy,    Holland, 
America,  and  Germany  (ti),  and  lately  England,  have  pro- 

{$)  L.  jR.  16  Eq.  461. 

(0  Green  v.  Van  BuMrh,  7  IVaU.  (Amerie.)  139. 

(n)  These,  among  other  writers,  may  be  mentioned : — 

Cujacius,  On  7  Code,  t.  Txxiii.  De  Prasscriptione,  &c ;  on  27  Big., 
De  EzcusatiombuB. 

J*.  Voetf  L  V.  t.  L  8.  92,  &c.  Comment,  on  Dig.  v.  De  Judiciis,  espe- 
cially useful  to  those  who  wish  to  prosecute  their  studies  further  into 
the  Civilians,  from  his  frequent  references  to  ZangemSf  DoneUus, 
CliHstinceuSy  and  Struvius. 

Bynkershoek — ^Qusestiones  Juris  Prirati,  1.  i.  c.  xzi. 

Ba/rboaa — ^De  Off.  Episcopi,  part  ii.  all.  iv. 

Mcuca/rd^M — ^De  Probationibus  ConcL  535. 

Carpzovvu9 — ^Processus  Juris,  t.  iii.  a.  1.  Fonuu  competens  quodnam 
dicatiur  ratione  domicilii. 

Tractatio  de  Domicilw  Ebe^^ho/rdina  Prcesidej  Wolfgang  Adamo 
Lwuierhachy  1663.  This  is,  perhaps,  not  to  be  reckoned  among  the 
books  generally  accessible,  but  it  contains  the  best  separate  treatise  on 
Domicil  which  the  Germans  have  produced. 

Savigny — R.  R.  viii.  ss.  361-359. 

Denizart — Collection  de  Decisions,  tit.  Domicile. 

Pothier — Introduction  G^n^rale  aux  Coutumes  D'Orl^ans. 

JlfeWtnr— Repertoire  de  Jurisprudence,  tit.  Domicile. 

Domat — Loix  Civiles  dans  leur  Ordres  Naturelles,  t.  xvi.  s.  3. 

TouUier — Le  Droit  Civil  Fran9ais  suivant  TOrdre  du  Code,  1.  L 
t.  iii.  n.  362-378. 
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duced  elaborate  commentaries  on  the  Law  of  Domicile  and, 
for  a  like  reason,  namely,  the  division  of  their  territory  into 
divers  provinces,  governed  by  divers  customs  and  ordi- 
nances. In  these  countries  no  question  could  be  more 
material  to  the  individual  than  to  ascertain  to  which  law  his 
person,  his  money,  his  dealings,  and  his  testament  were 
subjected  by  the  place  of  his  domidl ;  before  the  Revolution 
no  less  than  two  hundred  varying  and  conflicting  customs 
were  furnished  by  the  provinces  of  France.  In  the  United 
States  of  America,  the  subject,  from  a  similar  cause,  has 
undergone  frequent  and  careful  investigation.  In  England 
the  consideration  of  it  is  of  comparatively  recent  date  (ar). 
I  find  Sir  Leoline  Jenkins  speaking  of  Domidl,  in  the  reign 
of  Charles  the  Second,  "  as  a  term  not  vulgarly  known** 
(y) :  and  the  answer  of  this  learned  civilian  to  the  statement 
of  the  French  lawyere,  clauning  for  the  Duchess  of  Anjou 
the  succession  to  the  Dowager  Queen  Henrietta  Maria's 
goods,  as  having  died  domiciled  in  France,  is  the  earliest 
exposition  in  England  of  the  Law  of  Domicil  which  I  have 
been  able  to  discover.  In  this  case.  Sir  Leoline  Jenkins 
admitted,  that  the  Law  of  a  fixed  domicil  ought  to  regulate 
the  disposition  of  the  personal  property  of  every  deceased 


iMfri — ^L^gifilation  de  la  France,  tome  iii.  liv.  i.  tit.  iii. 
^x/ry — GommentarieB  on  the  Conflict  of  Laws,  ch.  iii 
KwX — Commentaries  on  American  Laws,  part  v.  lecture  35 ;  part 
vL  lecture  37. 
E.  IWXimort — On  the  Law  of  Domicil. 
(7o2e — On  the  Domicil  of  Englishmen  in  France. 
WttAloikA — On  Private  International  Law,  ch.  iii  On  Domidl. 
XotcTrence — Commentaire  siir  les  £l.  du  Droit  Inter,  t.  iii. ;  v.  Lck 

TF^arfon—On  Conflict  of  Laws,  ch.  ii 

(sc)  See  remarks  of  Lord  Campbell,  in  AdmcaJU  General  v.  Thorn- 
sofh,  12  Clarke  d:  FvnneUy^s  Beports  (House  of  Lords),  p.  28,  cited  at 
length  below. 

(y)  See  his  letter  to  King  Charles  the  Second  from  Nim^guen,  1676, 
as  to  the  sentence  pronounced  by  the  Scotch  Court  of  Admiralty  upon 
a  Swedish  veaseL— ii/e  of  Sir  L.  JetjJWtw,  voL  ii.  p.  786. 
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person  (r).  This  doctrine  was  subsequently  upholden  by 
Lord  Chancellor  Hardwicke^  about  the  middle  of  the  last 
century,  and  waa  finally  oonfirmed  by  Lord  Chancellor 
Thurlow,  in  the  great  case  of  Bruce  v.  Bruce  (a),  appealed 
from  the  Scotch  Courts  to  the  House  of  Lords  in  1790. 
The  opinions  of  these  high  authorities  seem  not  to  have 
reached  Scotland  in  a  fully  authentic  shape,  and  it  required 
another  decision  of  the  House  of  Lords  firmly  to  engraft 
this  principle  of  jurisprudence  upon  Scotch  law  {b). 


{z)  ^'  Ne  m^te  pas  le  nom  d'un  domicile  fix^  et  tel  qui  doit  r^er 
la  succession,  soit  qu'on  en  juge  selon  le^dioit  de  France  on  salon  celni 
de  TAngleterre,  ou  bien  selon  le  droit  Romainf  qui  est  oommun  4  tant 
de  nations." — Life  of  Sir  L,  Jenki/ns,  voL  ii.  p.  668.  But  the  eariiest 
cases  judicially  decided  in  England^  upon  the  question  as  to  the  dis- 
position  of  the  personalty  of  a  person,  whose  domicil  was  in  one 
place  and  personalty  in  another,  were  the  cases  of  CholmUyY.  Chohnley, 
2  Vernon's  Beports,  p.  47,  in  1688,  and  of  WM  v.  Webb,  1689, 
Bobertaon  on  Perwnal  Succemony  p.  105 ;  in  both  which  the  Court  of 
Chancery  pronounced  that  the  custom  of  London  followed  the  person 
and  prevailed  over  the  custom  of  York,  which  was  the  law  of  the 
domicil.  In  these  cases  the  deceased  parties  were  freemen  of  London ; 
and,  as  late  as  1826,  there  has  been  a  decision  confirming  this  anomaly 
to  the  general  law  of  domicil  in  favour  of  the  custom  of  the  City  of 
London. — Onslow  v.  Ondaw,  1  Simons^ s  Eeports,  18. 

Lord  Hardwicke  appears  to  have  been  the  first  judge  who  clearly 
laid  down  the  law  in  England,  'Hhat  the  personal  estate  follows  the 
person  and  becomes  distributable  according  to  the  law  or  custom  of 
the  place  where  the  intestate  lived."  This  was  in  a  case  decided 
in  1744. — Pipon  v.  Pij^nmy  Ambler,  p.  25.  In  Thame  v.  Watkins, 
2  Veseyy  35,  the  same  judge,  in  1750,  pronounced  that  the  case  of  a 
Scotch  personal  succession  was  regulated  by  an  English  DomiciL 

In  SiU  V.  Worswick,  1  H.  Blackdane,  665,  Lord  Chancellor 
Loughborough  said,  '*  It  is  a  clear  proposition,  not  only  of  the  law  of 
England,  but  of  every  country  in  the  world  where  law  has  the  sem- 
blance of  a  science,  that  personal  property  has  no  locality. 

(a)  See  note  to  Marsh  v.  HiUchinson,  2  Bosanqttet  d:  PuUet^s 
Beporis,  p.  299. 

(&)  Hogg  V.  Lcuihley  ;  see  Bobertson  on  Personal  Succession,  pp.  126- 
150.  The  earlier  decisions  as  to  the  law  in  Scotland  seem  to  have 
been  correct,  but  there  had  been,  Mr.  Bell  says,  ''a  very  distressing 
versatility  of  opinion." — Chmmentaries  on  the  Law  of  Scotland,  vol.  i. 
p.  683.    It  should  appear,  too,  that  the  Ecclesiastical  Courts  had  held 
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Of  late  years,  the  extent  and  variety  of  our  colonial  (c) 
dependencies,  and  the  importance  of  the  interests  at  stake, 
especially  with  regard  to  the  marriage  contract,  governed 
by  different  laws  in  the  north  and  south  of  the  same  king- 
dom, have  produced  a  more  accurate  acquaintance  with  this 
branch  of  jurisprudence,  in  its  application  to  British  sub- 
jects ;  while  during  the  long  maritime  war  which  grew  out 
of  the  French  Revolution,  it  came  also  to  be  considered  in 
its  application  to  the  subjects  of  other  nations,  in  our  courts 
of  International  Law  {d). 

XLIY.  In  the  following  pages,  it  will  be  attempted  to 
collect  together  and  set  forth,  under  each  division  of  the 
subject,  those  mayims  of  jurisprudence  relating  to  the  Law 
of  Domicil  which  are  contained  in  the  sources  mentioned 
above,  namely,  in  the  Roman  and  Canon  law,  in  th» 
opinions  of  European  and  American  jurists,  the  decisions  of 
European  and  American  tribunals,  with  a  more  especial 
reference  to  the  decisions  of  the  various  Courts  of  Justice 
in  Great  Britain. 

It  will  be  seen  that  this  question  has  undergone  much 
discussion  in  Westminster  Hall,  in  the  Ecclesiastical  and 
Admiralty  Courts,  the  Privy  Council,  the  Courts  of 
Equity,  and  the  House  of  Lords. 


the  doctrine  of  the  kx  loci  rei  aU<s  ;  but  see  SomerviUe  v.  SamerviUey 
6  Vesey^  750 ;  and  the  opinion  cited  above  of  Sir  L.  Jenkins. 

(c)  Mr,  Bwrge^s  Cammmt,  on  Foreign  and  Colonial  Law,  voL  i.  c.  ii. 
Chapter  on  Domidl ;  Mr.  Henry^s  Beport  of  the  Cote  of  Odiovn  v. 
ForheSy  Appendix. 

{d)  See  first  of  the  standing  Interrogatories  administered  in  the 
time  of  war,  1  Bobmson^s  Admir.  Exports,  p.  381.  The  decisions, 
however,  of  the  Prize  Courts  on  Commercial  Domicil  m  time  of  war 
are  only  tub  mode  applicable  to  domicil  in  time  of  peace.  Vide  ant^, 
voL  iii.  p.  141. 
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CHAPTER  IV.  A. 

DEFINITION  OF   DOMIOIL. 

XLV.  The  definition  of  domicile  according  to  ike 
Roman  Law^  is  as  follows : — 

Si  quis  negotia  sua  non  in  Colonift  sed  in  municipio 
semper  agit^  in  illo  vendit,  emit,  contrahit,  in  eos  foro, 
^'balineo,  spectaculis  utitur,  ibi  festos  dies  celebrate  om- 
nibus denique  municipii  commodis,  nuUis  coloniarum 
'^fruitur:  ibi  magis  habere  domicillum  quam  ubi  colendi 
*'  ruris  caus&  versatur,  videtur"  (a) . . . ''  In  eo  loco  singulos 
'^  habere  domicilium  non  ambigitur,  ubi  quis  larem,  rerumque 
^'  ac  fortunarum  suarum  summam  constituit,  unde  rursus 
'^  non  sit  discessurus,  si  nihil  avocet,  unde>  cum  profectus  est 
'^  peregrinari  yidetur^  quod  si  rediit  peregrinari  jam  de- 
"  stitit"  (b). 

'^  Eam  domum  unicuique  nostram  debere  existimari,  ubi 
quisque  sedes  et  tabulas  haberet^  suarumque  rerum  con- 
stitutionem  fecisset"  (c).    <^  Domicilium  re  et  facto  trans- 
"fertur  non  nudft  contestatione"  (rf). 

Donellus  justly  observes  as  to  the  first  of  these  defini- 
tions,  ^^  Sed  majore  venustate  quam  certitudine  definiti- 
"  onis"  (e). 


(a)  Dig.  1. 1.  i.  27. 
(6)  Code  X,  t.  xL-vii. 

(c)  Dig.  1.  t.  rvi.  203. 

(d)  Dig.  1.  t.  i.  20. 

(e)  ''  Nam  ilia  "  (he  Bays)  "  sedem  rerum  suarum  alicubi  oonstitiiere  ; 
unde  non  esse  diflcessurum  si  nihil  avocet ;  inde  si  quis  profectus  sit 
eum  peregrinari  viderii  qusB  sunt  in  superiore  descriptione ;  si  non 
fiequ^  inoerta  sunt  atque  Ulud  alicubi  domidiium  habere,  ut  cert^  non 
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XLYL  So  that,  according  to  a  French  civilian  of  high 
authority,  '^  Those  who  have  no  intention  of  fixing  their 
'^  domicil  in  a  place,  but  are  absent  somewhere  for  conveni- 
^'  ence,  necessity,  or  business,  hj  no  lapse  of  time  can  create 
'^  a  domicil ;  since  neither  the  intention  without  the  fact, 
'^  nor  the  fact  without  the  intention,  is  sufficient  for  this''  (f). 
The  definition  of  a  modem  French  jurist  is  as  follows : — 
Domicil  consists  in  the  moral  relation  subsisting  between 
a  man  and  the  place  of  his  residence,  where  he  has  fixed 
*^  the  seat  in  which  his  fortune  is  administered,  and  the  esta- 
"  blishment  of  his  affidrs.  We  say,  the  moral  relation, 
*^  because  domicil  does  not  consist  in  physical  existence,  nor 
^^  in  an  actual  residence  in  a  place,  but  in  the  attachment 
'^  contracted  by  a  person  for  the  place  which  he  has  chosen 
^^for  the  centre  of  his  negotiations"  (^)«  Whether  this 
definition  does,  in  reality,  throw  any  clearer  light  upon  the 
subject,  may  be  well  doubted. 

XLVII.  According  to  Yattel,  ^^  Domicil  is  an  habitation 
"fixed  in  some  place  with  an  intention  of  remaining  there 
"always''  (A).  Upon  this  an  American  judge  remarks, 
"Probably  the  meaning  of  Yattel  is  that  the  habitation 
"fixed  in  any  place,  without  any  present  intention  of 
"removing  therefrom,  is  the   domicil"  (i);  at  least,  he 

sunt ;  incerta  sunt  tamen  et  adhuo  illam  qonstionem  desiderant,  unde 
sedem  alicubi  ita  oonstitutam  intelligamtuB  ex  quo  ilia  Beqaimtur  quee 
dizimiiB.  PressiiLs,  igitor  ac  oertiiis  sic  domicilium  cnjuBquam  lect^ 
definietiir ;  ut  sit  locos  in  quo  qtiiB  habitat  eo  animo,  ut  ibi  peipetuo 
oossistat,  nisi  qidd  avooet" — L.  xvii.  o.  xii. 

(/)  lyArgentri  ad  Leg.  Britafwm,  Art.  9,  n.  4 :  ''Quamobrem  qui 
figendi  ejus  animnTii  non  habent,  sed  ubO^,  neoeaBitatia  aut  negotiationiB 
cauflA  alicubi  siat  protinus  a  negotio  difloessuri  domicilium  nuUo 
temporiB  spatio  constituent :  cum  neque  animus  sine  facto,  neque 
factum  sine  animo,  ad  id  sufficiat."  Cited  by  DeTiisarty  tit.  Domicilef 
Story,  c.  iii.  s.  44. 

(g)  Froudhony  Cquts  de  Droit  Francis,  tome  i.  p.  119,  dted  with 
approbation  in  TraiU  du  DofMoUe  et  de  VAhaeiice,  par  A.  T.  De^ 
giUrothy  k  Paris,  1812,  p.  42. 

{h)  Vaitdf  Droit  de$  Gens,  1.  i.  c.  xix.  s.  218,  Du  Domicile. 

{%)  Futnam  v.  Johtiton,  10  Massackwsetta  BeportSy  p.  492 ;  see  also 
atory't  Cof^fliict  of  Lowe,  c.  iii.  s.  43. 
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pronounces  it  **  better  suited  to  America."  Yattel's  definition 
is  clearly  inadequate  to  the  notion  of  a  principal  {J)  domicil 
received  in  British  Courts  of  Justice. 

XLYIII.  Boullenois^  in  his  Treatise  on  the  Personality 
and  Reality  of  Laws^  &c.  ^  says^ 

Though  it  be  true  that  man  is  bom  to  be  in  motion,  and 
to  traverse  this  earth  which  God  has  given  him,  he  is  not 
made  to  dwell  in  all  the  places  which  necessity  compels 
^^  him  to  traverse ;  he  must  have  a  place  of  repose,  a  place 
''  of  choice  and  predilection,  a  place  of  society,  a  place  where 
he  can  enjoy,  with  his  family,  the  advantages  of  his 
labours  and  cares :  this  place  it  is  which  we  call  Domicil, 
'^  and  where  a  man,  by  a  kind  of  fiction,  belongs.  He 
"  cannot  be  said  to  belong  to  a  place  unless  he  be  there  in 
<'  the  spirit  and  meaning  of  abiding  there,  and  having  his 
"  ordinary  habitation  there  "  (A). 

XLIX.  Lord  Alvanley  commends  the  wisdom  of  Byn- 
kershoek  (/)  for  hazarding  no  definition;  and  it  must  be 
admitted,  that  among  the  various  definitions  (nt)  to  be  found 
in  publicists,  none  are  completely  satisfactory.  Donellus, 
after  criticising  the  definitions  of  the  Roman  Law,  says, 
*'  Pressius  igitur  et  certius  sic  domicilium  cujusque  definie- 
«tur — ut  sit  locus  in  quo  quis  habitat  eo  animo  ut  ibi 
<'  perpetud  consistat  nisi  quid  avocet"  (n).  Perhaps,  how- 
ever, the  American  Judges  have  been  the  most  successful 
in  'their  attempts,  and  from  a  combination  of  their  dicta 
upon  different  occasions,  we  may  arrive  at  a  tolerably  accu- 
rate definition  in  designating  it  ^^  a  residence  at  a  particular 
place,  accompanied  with  positive  or  presumptive  proof  of 
an  intention  to  remain  there  for  an  unlimited  time"  (0). 


( j)  See  below,  chapter  v.  ''  Can  a  man  have  two  domioiLi  ? " 
{k)  Traits  de  la  PersonaliU  et  de  la  BSalUS  des  Lois,  Coui^imeg, 
StaMs,  par  forme  d^  Observations,  Obs.  32,  p.  40. 
(f)  Somerville  v.  Lord  SomerviUe,  6  Vesey's  Beporis,  p.  750. 
(m)  See  MaUass  v.  MdUass,  1  BobertsorCs  Ecdes.  Beports,  p.  73. 
(n)  Ibid,  1.  zvii.  c.  xvii. 
(0)  Outer  V.  Daniel,  1  Bvnney*s  Beporis,  349,  note ;  *'  a  residence  at 
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Domidl  answers  very  much  to  the  oommon  meaning  of  our 
word  ^'home;"  and^  where  a  person  possessed  two  resi- 
dences, the  phrase,  '^  he  made  the  latter  his  home,"  would 
point  out  that  to  be  his  Domicil  (p). 

L.  All  jurists  agree  that  there  must  be  both  intention  and 
fact  to  constitute  a  DomiciL  The  French  jurists  seem  to 
have  rather  leant  to  the  extreme  doctrine  x>f  the  Civil  and 
Canon  Law,  that,  without  intention,  no  length  of  time  can 
constitute  a  Domicil,  to  which,  I  shall  have  occasion  to  show 
in  another  part  of  this  Treatise,  the  law  in  England  has 
been  less  inclined  (q).  It  seems,  however,  to  be  universally 
admitted  by  all  jurists,  that  the  fact  is  admitted  only  as  a 
proof  of  the  intention  (r) ;  but,  then,  there  are  certain  facts 
which  the  law  considers  as  undoubted  evidence  of  that  in- 
tention— facts  which  may  be  regarded  as  speaking  a  lan- 
guage on  this  point,  at  least,  equally  entitled  to  belief  with 


a  particular  place,  aocompanied  with  positiye  or  prestunptiTe  proof  of 
oontmuing  there  for  an  unlimited  time." 

Elbera  and  Kraffts  y.  United  Im,  Company,  16  Johnson's  B^potis^ 
p.  128,  ''  an  indefinite  intention  of  remaining." 

The  Frances,  8  Oranch's  B^.  363,  *'  a  permanent  settlement  for  an 
indefinite  time." 

Johnson  y.  ^ndry  Articles  of  Merchandise,  Peter's  Condensed  Eeporis 
of  Cases  in  ihe  Supreme  Court  of  the  United  States,  yol.  iiL  p.  171, 
^*  the  time  is  not  so  essential  as  the  intent." 

(p)  ^o^fff  ^^^  Oentium,  c.  L  s.  137,  says,  "domidlium  dicitur 
habitatio  aliquo  in  looo  oonstituta  perpetuo  ibidem  manendi  animus — 
idiomate  patrio  dicitur  die  Behonufung"  This  idiom,  howeyer,  appears 
to  haye  been  superseded  in  the  (German  of  the  present  day  by  the 
words  "  Wohnort,''  and  "  Wohnsitz."  The  fonner  word  is  used  by 
Sarngjiy  in  lus  last  work.  System  des  Bffmischen  Bechts,  Band  y.  s.  243 
(319),  the  latter  is  said  to  be  the  correct  expression,  yiiL  s.  363,  (58). 

I  find  no  trace  of  any  Greek  law  on  domicil.  Cicero  renders 
"  oUiiotQ  "  by  domidlium.  See  the  passage  in  Plato,  Utpi  vd/iutv,  xii« 
p.  206,  transhited  by  Cicero,  De  Legibus,  1.  ii.  c.  xyiii. 

{q)  "  Domidlium,  domus,  sedes  domestica,  habitatio  certa  et  dvk^ 
tuma,"  is  the  not  inelegant  definition  of  ForceHUni,  Lexicon  cwrd 
FacdoUxti,  Some  Etymologists  deriye  DomidLvwm  from  '^  domus"  and 
"  colo." 

(r)  See  LocrS,  Ugidation  Civile  de  la  France,  tome  iii.  1.  i.  t.  iii. 
partie  iL  p.  415. 
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any  dedaratioiiB >  oral  or  written^  even  of  the  person  hinueUl 
This  part  of  the  subject  wi]l  be  discussed  in  considering  the 
change  of  domicile  the  criteria  of  which  are  nearly  the  same 
as  those  of  its  original  existence  (s). 


(«)  ^^  Plrobatnr  muiatio  eisdem  fer^  modia  ac  prima  oonstLtatio."— 
Voetf  L  y.  t.  i  8.  9. 
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CHAPTER  V 

GAK  A  MAN  HATE  TWO  DOMIOILB? 

• 

LI.  Can  a  man  have  two  Domidls  ?  is  a  quefition  which 
shoiild  be  resolved  at  an  early  stage  of  any  disquisition  upon 
this  branch  of  law. 

The  Boman  Law  answered  in  the  affirmative  (a),  that  is^ 
when  a  man  had  so  set  up  his  household  gods  in  both  places 
as  to  appear  equally  established  in  both :  and  this  answer^ 
properly  understood  and  qualified,  is  not  incorrect,  with  refer- 
ence to  the  International  Law  of  the  present  day  (6). 

LII.  It  is  the  remark  of  Domat  (e),  and  of  other  jurists, 
that  though  it  may  be  difficult,  or  impossible,  for  a  man  to 
have  two  domicils,  which  shall  be  equally  the  centre  of  his 
affairs,  according  to  the  definition  already  given ;  and  though 
a  man  can  have  but  one  principal  domicil,  yet  a  man  may 
have  two  or  more  domidls  (d)  for  different  purposes.    In  the 


(a)  Though  it  was  the  boast  of  the  Boman  that  he  oould  not  be  the 
cms  of  another  State:  ^'  Sed  nos  (Bomani)  non  possumoB  et  hnjuB  esse 
dTitatis  et  cajnsvis  prsoterea  :  *c»teria  onmibus  oonoessum  est." — 
Cic.  pro  Balbo,  12. 

(6)  "  Viris  pradentibiu  placuit  daobns  lods  posse  aliquem  habere 
domicilhiTn  si  utmbiqae  ita  se  instnudt,  ut  non  ideo  minus  apnd  alteros 
se  oollodUse  videatnr." — Dig,  lib.  L  t.  i.  s.  5,  Ad  Mximcip. 

(e)  Domat,  1.  i.  t.  xvi.  s.  6. 

Duramton,  Cowrs  du  DroU  FranfoiSy  1.  i.  t.  iii.  s.  357. 

(d)  *  ^  Mais  on  pent  avoir  denz  domiciles,  dit  la  demoiselle  de  Kerbahn, 
et  n'est-ce  pas  ce  qoi  a  M  jng^  dans  la  sucoession  dn  Prince  de  (hiimen^, 
par  Farrdt  dn  6  Septembre,  1670  ?  Ainsi  le  Comte  d'Hantefort  pouvoit 
etre  domicilii  k  Paris  et  k  Hanterive.  Deux  responses  font  cesser  nne 
pareille  objection.  La  premiere  est  que  ti  Von  powxnt  avoir  deux  domi- 
ciUs,  ee  aeroUpar  rapport  d  des  chjeU  to^U  diffirem ;  ainsi  Vvme  ponrroit 
dtre  xm  domicile  de  fait  qui  inflneroit  sur  tout  oe  qui  regarde  direote* 
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case  of  Somervilk  v.  Lord  Somerville,  the  Master  of  the 
Rolls  observed  on  the  novelty  of  the  question^  as  being 
^^  between  two  acknowledged  Domicils  "  (e\  and  upon  the 
question^  '^  which  of  two  Domicils  shall  preponderate^  or, 
'^  rather,  which  is  the  D9micil,  according  to  which  the  per- 
'^  sonal  estate  shall  be  regulated  ?  "  It  cannot,  therefore,  be 
too  carefully  recollected,  that  Domicil  is  distinguished  by  the 
various  situations  to  which  it  is  applied  (J) ;  that  is  to  say, 
the  circumstances  which  will  be  of  force  to  impress  the 
character  of  a  Domicil  in  one  instance,  will  fail  to  do  so  in 
another. 

LIII.  The  European  and  American  Law  require  the  cha- 
racteristics of  the  principal  {g)  Domicil  for  cases  of  a  testa- 
ment, or  distribution  under  intestacy. 

ment  la  penonne  domicilii  ;  I'autre  un  domicile  de  droit  et  de  volenti, 
qui  d^deroit  du  sort  de  la  suooession.  Le  cas  est  sans  doute  fort 
extraordinaire,  et  peut-Stre  meme  que  dans  les  regies  il  ne  devroit 
point  dtre  admis,''  &c.  CockiWs  argument  in  the  ease  of  the  Marquis 
d'Hautefort,  (Eumres,  t.  iii.  p.  327. 

(e)  6  Vuey's  Bep.  p.  760. 

If)  Mr,  Chancellor  Keivt^s  Commentaries  on  American  Law,  Ledwre 
37,  8.  4,  note — '^  There  is  a  political,  a  civil,  and  Aforetisic  domiciL'' 

(9)  ^'  Le  domicile  de  tout  Fran^ais  quant  k  I'exercise  de  ses  droits 
dyils  est  au  lieu  ou  il  a  son  principal  ^tablissement." — Code  Cvril, 
t.  iii.  Du  Domicil.  **  A  man  can  have  but  one  domicil  for  the  purpose 
of  succession." — Keiife  Comment.  L.  37,  s.  4,  note. 

So  Qrotiua  (in  his  opinion  cited  by  Henry)  says,  '^  To  the  solution 
of  this  question,  if  we  follow  the  written  or  Roman  law  and  the  com- 
mentators thereon,  "  originis  domiciliiun  est  immutabile,  et  ideo  qui 
alibi  habitat  consetur  habere  duo  domicilia." — L.  Origine,  C.  de 
Munidp.  et  orig.  lib.  x.  {.  Asaumptio.  ff,  ad  Municip,  et  ibi  Bart. 
But  this  difficulty  ceases  if  we  consider  the  general  custom  of  the 
Netherlands,  nay  even  of  the  whole  world,  at  this  time  :  '^  Secundum 
quam  oonsuetudinem  domiciUum  originis  sol&voluntate  mutator  ita  ut 
originarius  nullo  modo  maneat  subjectus  jurisdictioni  originis :  an  con- 
suetudini  testimonium  etiam  prohibet  Gail,  1.  iL  obs.  36,  dicens  earn 
et  in  GermaniA  et  ubique  obtinere."  This,  says  Hefiiry,  does  not  ex- 
tend to  cases  of  allegiance  :  Odmin  v.  Forbes,  Appendix,  p.  197 ;  and 
in  an  opinion  from  a  Dutch  jurist,  cited  by  the  same  author,  occurs 
this  passage  :  **  Sed  ista  onmia  ita  non  procedunt  (cum  locus  originis 
det  domicilii  preesumptionem  secundum  ante  dicta,  pluribus  tamen, 
puta  tribus  lods,  quis  domicilium  habere  possit)  quin  oonsiderandum 
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LIV.  The  facts  and  circumstances  which  might  be  deemed 
sufficient  to  establish  a  commercial  Domicil  in  time  of  war, 
and  a  malximonial,  or  forensic,  or  political  Domicil,  in  time  of 
peace,  might  be  such  as,  according  to  English  Law,  would 
fail  to  establish  a  testamentary  or  principal  Domicil.  "  There 
"is  a  wide  difference,*'  it  was  observed  in  a  judgment  delivered 
in  a  recent  case  before  the  Judicial  Committee  of  the  Privy 
Council,  *^in  applying  the  Law  of  Domicil  to  contracts  and 
« to  wiUs  ^  (A). 

LY.  It  might,  perhaps,  have  been  more  correct  to  have 
limited  the  use  of  the  term  Domicil  to  that  which  was  the 
principal  domicile  and.to  have  designated  simply  as  residences 
the  other  kinds  of  domicil ;  but  a  contrary  practice  has  pre- 
vailed, and  the  neglect  (t)  to  distinguish  between  the  different 

yeniat  an  non  et  plurium  domiciliorum  jure  frui  quis  possit,  distin' 
gvenda  vero  hie  sunt  <meraf  nvimera,  d  successionis  jure,  dk  hoe  mono 
quoBrUwr  hic.^' — ^App.  193. 

So,  too,  Voet :  "  Considerandum  tamen  eos  qui  quantum  ad  succes- 
Bionem  alicsque  effectus  domicilium  per  negotiationem,  tabemam, 
nudam  habitationem,  non  couBtituisse  intelliguntur,  nihilominus 
quantum  ad  forum  competens  attinet  illis  in  locis  dum  illic  degunt 
rectdoonveniri,''  &c.  (1.  v.  t.  i.  s.  98,  De  Judiciis,  &c.).  See  too  Fergu- 
son's Beport  of  Consistorial  Decisions  m  Scotland,  p.  283  :  **  We  indeed 
all  know  that,  besides  this  permanent  domicil,  a  man  may  have 
many  domicils  of  action  at  the  same  time,"  <&c.  So  the  decisions 
known  to  the  French  law  of  the  '^  Domicile  du  Secours,"  or  pauper's 
domicil,  "  Domicile  ^u,"  a  domicil  chosen  for  the  purposes  of  the  exe- 
cution of  a  particular  act,  and  of  the  '^  domicile  politique."  See,  too, 
the  case  of  the  Ohurohwarden — Stephenson  v.  Langston,  1  Consistory 
BeporU  (Haggard),  379. 

(h)  Croker  v.  Marquis  of  Hertford,  &e.  4  Moore,  P.  C,  Bep.  p.  339. 

(i)  See  the  Discours  pronounced  by  M,  MaJherhe  on  the  introduction 
of  the  Law  of  Domicil  into  the  Oode  Civil :  ''  Chaque  individu  ne 
I>eut  avoir  qu'un  domicile j  quoiqu'il  puisse  avoir  plusieurs  rSsidences.'^ 
— Loeri,  LSgislation  de  la  France,  t.  iii.  p.  452. 

''The  gradation  from  residence  to  domicil  consists  both  of  circum- 
stances and  intention  ; "  see  MaUass  v.  MaUass,  1  Robertson's  Ecdes, 
Beports,  p.  75. 

In  the  case  of  Hogg  v.  LoMey,  the  Lord  Ordinary  at  first  decided, 
''  that  there  were  two  domicils  at  the  dissolution  of  the  marriage — one 
in  London,  the  other  in  Scotland,  but  the  last  was  the  principal." 
The  Court,  however,  altered  the  Interlocutor,  and  found  that  there 

VOL.  IV.  E 
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subjects  to  which  the  Law  of  Domicil  is  applicable^  has  been 
thfe  chief  source  of  the  errors  which  have  occasionally  pre- 
vailed on  this  subject. 

L VI.  Thus,  in  a  case  (J)  brought  before  the  Prerogative 
Court  of  Canterbury  in  1823,  Sir  John  NichoU  expressed  a 
doubt  whether  a  British  subject  was  entitled  so  far  exuere 
patriamy  as  to  select  a  foreign  in  complete  derogation  of  his 
British  Domicil,  which  it  was  necessary  he  should  do  in  order 
to  render  his  property  liable  to  distribution  according  to  any 
foreign  law :  he  considered  this  proposition  as  resting  on  no 
authority  (A),  and  doubtful  even  upon  principle  (Z).  In  a  sub- 
sequent case,  the  same  Judge  held  that  there  was  no  prece- 
dent for  pronouncing  that  the  property  of  a  British  subject, 
dying  intestate  in  a  foreign  country  in  which  he  was  domiciled, 
was  distributable  according  to  the  law  of  that  foreign  country, 
or  for  holding  that  if  such  British  subject  be  domiciled  in  a 
foreign  country,  he  had  not  a  right  to  make  his  will  according 
to  the  law  of  the  country  of  his  allegiance^  and  not  of  his 
domicil  (m). 


was  but  one  domicil  in  Scotland. — Morriaon^s  DedaumSy  4619  ;  RaberU 
9on  on  Personal  Successiony  p.  142. 

(j)  Curlmg  v.  Thornton ;  2  Addam^  Beports,  p.  19,  and  note  to  p.  15l 

{k)  M.  Fodix  remarks  :  ''  En  g^n^nd  les  anciens  auteurs  ne  parient 
que  du  changement  de  donUcUef  en  gardant  le  silence  sur  le  diange- 
ment  de  naUonaliti :  c'est  qu'alors  les  difil^rentes  proTinoes  du  mSme 
£tat  ^taient  r^es  par  des  lois  ou  ooutnmes  non  uniformes,  de  mani^ 
que  le  simple  changement  de  domicile  pla^ait  Findividu  sous  Tempire 
d'une  autre  loi.'' — TraiU  du  Droit  Intemationdl  PrM,  1.  i.  t.  L  xxix. 
note  1. 

(l)  Stanley  v.  Bemes,  3  Haggard^s  Reports,  373. 

(m)  By  36  George  lU.  cap.  62,  sec.  2,  a  duty  is  payable  ''for 
every  legacy,  specific  or  pecaniary,  given  'by  any  will  of  any  person 
out  of  his  personal  or  moveable  estate,  or  out  of  or  charged  upon  his 
real  or  heritable  estate.  Upon  this  Act  some  most  important  decisions 
have  been  given  :  it  is  only  necessary  to  mention  two  : — 1.  In  re  Bwin, 
1  Crompton  and  JerMs  Exchequer  Beports,  p.  161  (a.d.  1830),  decided 
that  American,  Austrian,  French,  and  Russian  stock,  the  property  of 
a  testator  domiciled  in  England,  vjas  liable  to  legacy  duty. 

2.  Thompson  v.  2Vie  Advocate-General,  12  Clark  <Sc  Finnelly's 
{House  of  Lords)  Beports,  p.  1,  a.d.  (1846),  decided,  overruling  the 
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L  VII.  These  opinions  of  Sir  John  NichoU^  however,  were 
ovemiled  hj  the  High  Court  of  Delegates  {n),  and  the  dis- 
tinction between  the  domicil  of  allegiance  and  the  domicil  for 
testamentary  purposes  was  repeated  and  firmly  established  (o) 
in  the  case  of  Croker  v.  Marquis  of  Hertford. 

LVIII.  To  these  remarks  may  be  added  an  extract  firom  a 
judgment  by  Lord  Stowell  in  the  Admiralty  Court,  in  which 
the  true  distinction  is  perspicuously  taken. 

It  was  a  question  as  to  the  national  character  of  the 
claimant  of  a  vessel  seized  in  the  river  Thames  by  the 
Marshal  of  the  Admiralty.  Lord  Stowell  said — ^^The 
'^  question,  therefore,  comes  to  this,  whether  the  claimant  is, 
'^  quoad  this  property,  to  be  considered  as  a  British  subject  ? 
"  For  some  purposes  he  is  undoubtedly  so  to  be  considered ; 
^^  he  is  bom  in  this  country,  and  is  subject  to  all  the  obliga- 


Scotch  Gourt  of  Exchequer,  that  legacy  duty  was  not  payable  by  the 
legatees  named  in  the  will  of  a  British-bom  subject  who  had  died 
dwnicUed  in  a  British  colony,  though  the  personal  property  was  locally 
situate  in  Scotland,  to  which  the  statute  extended.  In  this  case  Lord 
Campbell  said  (p.  28),  '^  My  Lords,  I  believe  that  if  the  Chancellor  of 
the  Exchequer,  who  introduced  this  bill  into  Parliament,  had  been 
asked  his  opinion,  he  would  have  been  a  good  deal  surprised  to  hear 
that  he  was  not  to  have  his  legacy  duty  on  such  a  fund  as  this,  where 
the  testator  was  a  British-bom  subject,  and  had  been  domiciled  in 
Great  Britain,  and  had  merely  acquired  a  foreign  domicil,  and  had 
left  property  that  actually  was  in  England  or  in  Scotland  at  the  time 
of  his  decease.  The  truth  is,  my  Lords,  that  the  doctrine  of  Domicil 
has  sprung  up  in  this  country  very  recently,  and  that  neither  the 
Legislature  nor  the  judges  thought  much  of  it ;  but  it  is  a  very  con- 
venient doctrine  :  it  is  now  well  understood ;  and  I  think  that  it  solves 
the  difficulty  with  which  this  case  was  surroimded." 

(n)  A  further  distinction,  taken  in  Croker  v.  Marquis  of  Hertford, 
as  to  the  law  of  Domicil  not  applying  to  personal  property  which  was 
deposited  in  differerU  countries,  was  overruled  both  by  the  Prerogative 
Court  and  the  Judicial  Committee  of  the  Privy  Council.  See  remarks 
of  Lord  Chancellor  on  this  point  in  Bempde  v.  Johnstone,  3  Vesey's 
Beports,  198. 

(o)  It  was  never  the  custom  of  the  Judges  Delegate  to  give  reasons 
in  open  court  for  their  decision  ;  but  in  Croker  v.  Marquis  of  Hertford, 
Mr.  Baron  Parke  declared  that  they  had  intended  to  lay  down  the  rule 
broadly  in  Stanley  v.  Bemes, 
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tions  imposed  upon  him  by  his  nativity.  He  cannot  shake 
'^  off  his  allegiance  to  his  native  country,  or  divest  himself 
"  altogether  of  his  British  character,  by  a  voluntary  transfer 
'*  of  himself  to  another  country.  For  the  mere  purposes  of 
^'  trade,  he  may,  indeed,  transfer  himself  to  another  State, 
"  and  may  acquire  a  new  national  character"  (p). 

This  chapter  should  not  be  closed  without  mention  of 
what  has  been  considered,  by  high  authority,  the  only  pos- 
sible case  of  two  principal  Domicils,  which  would  arise  in 
modern  times. 

LIX.  At  the  end  of  his  judgment  in  Somerville  y.  Lord 
Somerville,  the  Master  of  the  Rolls  observed :  "  I  shall  con- 
"  elude  with  a  few  observations  upon  a  question  that  might 
'^ arise;  and  which  I  often  suggested  to  the  Bar,  What 
*^  would  be  .the  case  upon  two  contemporary  and  equal 
*'  domicils,  if  ever  there  can  be  such  a  case  ?  I  think  such 
"  a  case  can  hardly  happen,  but  it  is  possible  to  suppose  it. 
"  A  man,  born  no  one  knows  where,  or  having  had  a  domicil 
"  that  he  has  completely  abandoned,  might  acquire,  in  the 
"  same  or  different  countries,  two  domicils  at  the  same 
instant,  and  occupy  both  under  exactly  the  same  circum- 
stances ;  both  country  houses,  for  instance,  bought  at  the 
"  same  time.  It  can  hardly  be  said,  that  of  which  he  took 
'^  possession  first  is  to  prevail.  Then,  suppose  he  should  die 
**  at  one,  shall  the  death  have  any  effect  ?  I  think  not,  even 
**  in  that  case ;  and  then  ex  necessitate  reiy  the  lex  loci  rei 
"  sitcB  must  prevail ;  for  the  country  in  which  the  property 
"  is  would  not  let  it  go  out  of  that,  until  they  knew  under 
"  what  rule  it  is  to  be  distributed.  If  it  was  in  this 
"  country,  they  would  not  give  it  up  until  it  was  found  that 
**  he  had  a  domicil  somewhere." 

LX.  It  appears  that  the  case  suggested  by  the  Master  of 
the  Kolls  had  occurred  in  France.  In  1680,  a  question 
arose  as  to  the  succession  to  the  Prince  de  Gu^men^.     The 


(l>)  The    Ann^  Dodson^s   Admiralty   Reports,    p.    223 ;    see   also 
Wheaton*8  JEUments  of  Intematunial  Laio,  p.  169. 
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Prince  appears  to  have  left  an  equal  amount  of  moyeables, 
at  his  residence  in  Paris  and  at  his  residence  on  his  estate^ 
at  Verger,  in  jAnjou.  It  must  be  presumed  (for  the  state- 
ment in  Merlin  is  meagre)  that,  in  other  respects,  an  equal 
attachment  to  both  places  was  manifested.  It  was  decided 
that  the  custom  of  each  place  should  regulate  the  succession 
to  the  goods  found  therein ;  in  other  words,  that  the  lex  loci 
ret  stt(B  should  prevail  (q\ 

(q)  Merlin^  Bep.  de  Jvrisp.  t.  yiii  Domicile,  b.  7. 
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CHAPTER  VL 

CAN  A   MAN  BE   WITHOUT  A   DOMICIL  ? 

LXI.  The  Soman  law  (a)  answered  this  question  by 
sayings  that  it  is  difficult  for  anyone  to  be  without  a  domi- 
cil.  But  even  this  might  happen ;  if  a  person  having  aban- 
doned his  domicile  should  make  a  journey  by  sea  or  land, 
seeking  a  place  wherein  to  establish  himself,  he  might  be 
without  a  domicil.  And  Domat  adopts  this  view  of  the 
case. 

LXII.  But  a  different  view  has  been  taken  by  other  {b) 
jurists,  and,  especially,  by  those  of  Great  Britain  and 
America.  They  hold  that  the  former  Domicil  is  not  aban- 
doned until  a  new  one  has  been  intentionally  and  actually 
(animo  et  facto)  acquired. 

^^  A  third  rule  I  shall  extract"  (said  the  Master  of  the 
Rolls,  in  the  case  of  Somerville  v.  lA>rd  Somerville)  **  is, 
"  that  the  Domicil  of  Origin  is  to  prevail,  until  the  party 
^^  has  not  only  acquired  another,  but  has  manifested  and 
^^  carried  into  execution  an  intention  of  abandoning  his 
'^  former  domicil,  and  taking  another  as  his  sole  domicil"  (c). 

A  British-born  subject  had  been  employed  as  American 
consul  at  the  Cape  of  Good  Hope,  and  was  engaged  in  a 


(a)  ''  Et  verum  est  habere,  licet  difficile  est  quemadmodam  difficile 
est,  sine  domidlio  esse  quemquam.  Puto  autem  et  hoc  prooedere 
posse  si  quis  domicilio  relicto  naviget  vel  iter  faciat  quserens  quo  se 
conferat  atque  ubi  consistat ;  nam  himc  puto  sine  domicilio  esse/' — 
Dig.  1. 1.  i.  s.  27,  s.  2. 

(6)  Duranton,  1.  i.  t.  cxL  s.  360 ;  Story's  Cmiflict  of  Lawsy  ch.  iii.  ; 
Natuynal  DomicUy  p.  52. 

(c)  5  Vesey's  Bep.  p.  787. 
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house  of  trade  there.  A  ship  belonging  to  liim  was  taken 
by  a  British  cruiser,  on  her  voyage  from  the  Cape  to 
Europe.  It  was  contended  that  he  was  not  a  Dutch  mer- 
chant^  as  he  had  intended  to  remove  to  America ;  but  Lord 
Stowell  said — "  A  mere  intention  to  remove  has  never  been 
'^  held  sufficient  without  some  overt  act ;  being  merely  an 

intention^  residing  secretly  and  undistinguishably  in  the 

breast  of  the  party,  and  liable  to  be  revoked  every  hour. 

The  expressions  of  the  letter  in  which  this  intention  is 
"  said  to  be  found  are,  I  observe,  very  weak  and  general,  of 
"  an  intention  merely  in  futuro.  Were  they  even  much 
^< stronger  than  they  are,  they  would  not  be  sufficient; 
^^  something  more  than  mere  verbal  declaration,  some  solid 

fact,  showing  that  the  party  is  in  the  act  of  withdrawing, 

has  always  been  held  necessary  in  such  cases"  ((f). 

LXIII  (e).  The  original  Domicil,  and  the  native  charac- 
ter easily  revert ;  and,  therefore,  it  has  been  laid  down  by 
the  American  (J)  Judges,  that  a  person  resumes  his  native 
character  as  soon  as  he  puts  himself  in  itinere  to  return  to 
his  native  country  ;  or,  as  Lord  Stowell  said  of  a  belligerent, 
lurking  under  the  disguise  of  a  neutral,  ^^  the  vice  of  his  old 
"  character  is  revived." 

And  so  in  Munroe  v.  Douglas  (^),  it  was  said  (A),  by  the 
English  Vice-Chancellor,  that  an  acquired  Domicil  "re- 
'^  mains  until  a  subsequent  domicil  be  acquired,  unless  the 


(cQ  The  Profidetvtf  5  Bohinson^s  Adm.  EeportSy  279.  See,  also,  the 
F(dc(ni,  6  ib,  p.  198. 

(c)  La  Vi/rginie,  5  ib,  99. 

(/)  This  national  character,  which  a  man  acquires  by  residence,  may 
he  thrown  off  at  pleasure  hy  a  return  to  his  native  country,  or  even  hy 
turning  his  hack  on  the  country  in  which  he  has  wended  on  his  way  to 
another.  It  is  an  adventitious  character  gained  hy  residence,  and  which 
ceases  by  non-residence ;  it  no  longer  adheres  to  the  party  from  the 
moment  he  puts  himself  in  motion  bond  fide  to  quit  the  country,  sine 
animo  removendi.— The  Frangais,  1  GaUison^s  (Amer.)  Rep,  467-469. 

(^)  The  Fhoffmxy  3  Rob,  Adm,  Rep,  191. 

(h)  6  Maddod^s  Chancery  Reports,  pp.  379-406. 
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''party  die  in  itinere  (i)  towards  an  intended  Domicil." 
And  in  Colville  v.  Lauder  it  was  observed,  on  the  Scotch 
Bench,  that  when  the  deceased  (a  native  of  Scotland)  was 
at  St.  Vincent's,  his  succession  must  have  been  regulated 
by  the  law  of  England ;  but  after  leaving  that  island,  he 
must,  in  the  whole  circumstances,  be  XK>n8idered  as  in  tran- 
situ to  Scotland  (A). 

LXIY  (/).  A  vagabond  is  said  to  be  a  person  who,  with- 
out travelling  in  quest  of  a  Domicil,  has  really  and  truly  no 
certain  Domicil  at  all. 

LXV.  A  familiar  example  occurs  in  the  instance  of  Gipsies. 
In  one  of  the  cases  recorded  in  Cochin,  it  appears  that  it  was 
attempted  to  include  a  "  com^dien,"  a  travelling  player,  under 
this  class.  Cochin,  however,  combatted  this  doctrine,  declar- 
ing that  every  man  was  born  with  a  Domicil,  and  that  till  he 


(i)  Pothier  seems  to  think  that  the  change  is  not  effectual  till  the 
actual  arrival  at  the  new  place  :  ''La  volont^ de transferer notre  domi- 
cile dans  im  autre  lieu  doit  dtre  justifi^e.  EUe  n'est  pas  ^uivoqne 
lorsque  c'est  un  Mn^fice,  une  charge  ou  un  autre  emploi  non  amovihle 
qui  nous  y  appelle.  En  ce  caa,  dh  que  nous  y  sommes  arrivSs  nout 
y  acquSroTis  domicile  et  nous  perdons  Vanden.'' — Iwtrod,  Oen,  <xux 
Cout.  13. 

{k)  Morrison's  Succession,  App.  i.  ;  Bee  this  case  below.  Craigie  y. 
Lewi/n,  3  Curtei^  Ecclesiasticcd  Beports,  p.  445. 

(0  Domaat,  1.  i.  t.  xvi  s.  9.  So  it  was  argued  in  the  Duke  of  Ouise^t 
case,  that,  being  exiled  from  France,  he  had  no  domicil  where  he  served 
as  a  general ;  he  would  be  a  vagabond — ^which  lyAguesseau  prgnounced 
ahsurdmn.  See  Vattel,  1.  i.  c.  xix.  a.  219,  Des  Vagabonds :  "  Lee 
Vagabonds  sont  des  gena  sans  domicile.  Par  cons^nent  oeux  qui 
naissent  de  parents  vagabonds  n'ont  point  de  patrie  :  puisque  la  patrie 
d'un  honune  est  le  lieu  oil,  au  temps  de  sa  naissanoe,  ses  parents  tfvaient 
leur  domicile,  ou  l'£tat  dont  son  p^re  ^tait  membre  alors,  oe  qui 
revient  k  la  mSme  chose  :  car  sMtablir  pour  toujours  chez  une  nation, 
c'est  en  devenir  membre  au  moius  comme  habitant  perptftuel  si  ce 
n'est  point  avec  tous  les  droits  des  citoyens.  Oependant  on  peut 
regarder  la  patrie  d'un  vagabond  comme  celle  de  son  enfant,  en  tant 
que  ce  vagabond  sera  cens^  n'avoir  pas  absolument  renonc^  k  son 
domicile  naturel  ou  d'ongiQe."  This  is  little  more  than  a  repetition 
of  Wolff's  language,  Jus  Qentvwm,  c.  i.  s.  245. 
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had  acquired  another  animo  permanendi,  it  would  remain  till 
his  death  (m). 

LXVI.  In  the  leading  American  case  of  G^tiz^  v.  O^ Daniel 
it  was  contended^  among  other  things^  that  Thomas  Guier, 
being  a  seafaring  man,  a  sort  of  vagabond  on  the  ocean  (n), 
was  without  a  Domicil ;  but  the  Court  held  that  his  Domicil 
of  origin  remamed. 

The  rule  is  laid  down  by  one  of  the  latest  writers  upon 
Private  International  Law^  that  children  of  unknown  parents 
must  be  considered  as  domiciled  in  the  territory  where  they 
actuaOy  are:  this  is  said  to  be  a  rule  generally  acknowledged 
and  received  (o). 


(m)  Cochin  CEuvres,  t.  i  p.  184,  pour  Dame  LoniBe  Fran^oise  de 
SamaoDB. 

Carpzovwu  Bays,  *'  Yagabnndum  nuncupamuB  eum  qui  nullibi  domi- 
ciliuin  oontraxit  habitationiB,  ita  ut  nee  forom  Bortiatur  certum/originiB 
verb  domidlinm  si  qiiis  usque  velit,  parhm  effidet  si  vagabundus  ibidem 
non  reperiatur,  lioet  nee  inficiaa  eamus  oonveniri  ipsum  posse  in  domi- 
dlio  naturali  modo  copia  ejus  haberi  queat  vel  ex  hoc  ipso  generali 
asserto  :  Yagabundum  ubique  conyeniri,  nee  utitur  exceptione  incom- 
petenti®,  qui  est  vagabundus  "  (tit.  iii.  art.  i.  s.  65  :  Proeesms  Juris, 
&c.). 

(n)  Qwer^,  C^Domidj  1  Bmnexfs  {Am&ric)  Reports,  p.  349,  note; 
vide  anU, 

(o)  TraU6  du  DroU  IntemaHonal  PrM,  &e.  par  M.  Fcdix,  1.  L  t.  i. 
B.  29,  note  2. 
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CHAPTER  VII. 

DIFFERENT   KINDS  OF   DOMICIL. 

LXYII.  The  kinds  of  Domicil  are  sometimes  classed  as 
follows: — 1-  The  Domicil  of  Birth  {Domicilium  naturale), 
2.  The  Domicil  by  Operation  of  Law  {necessarium).  3.  The 
Domicil  of  Choice,  where  one  is  abandoned  and  another 
acquired  (  Voluntarium^adscititium — Domicile de  Choix){a\ 

LXVIIl.  The  Civilians  generally  use  the  expression 
Domicil  of  Origin  {domicilium  originis)  as  synonymous  with 
Domicil  of  Birth  {domicilium  nativitatis).  Though  if  the 
parents  were  on  a  journey,  or  temporarily  absent  from  their 
own  domicil,  that,  and  not  the  accidental  place  of  birth,  was  the 
domicil  of  the  child.  ^^  The  Domicil  of  Origin  is  that  arising 
^^  from  a  man's  birth  and  connections,"  according  to  the  case 
of  Somerville  v.  Lord  SomerviUe  (J). 


(a)  Wolff y  c.  i.  8.  138,  Ju8  Oentvivm;  Vattel,  t.  i.  c.  xix.  a.  218; 
Pothier,  Introd.  Oen,  aux  C<mt.  s.  12. 

(b)  **  Exemplo  senatorii  ordinia  Patris  originem  unusquisque  sequi- 
tur."— Code  10,  31,  36, 

'^  Est  autem  oiiginiB  locus  in  quia  natua  est,  aut  ncuci  debuU.  Licet 
forte  re  ipB4  alibi  natus  esset,  matre  in  poregrinatione  parturiente. '' — 
J".  Voety  1.  V.  t.  i.  8.  91. 

According  to  the  law  of  England,  even  the  children  of  aliens  not  at 
enmity  with  the  Crown,  if  bom  within  the  reoZm,  are  natural-bom 
subjects ;  and  all  children,  whose  fathers  or  grandfathers  by  the 
father's  side  were  natural-bom  subjects,  are,  with  certain  exceptions, 
deemed  natund-bom  subjects  themselves. — Stephen^ s  Commentariesy 
vol.  ii.  p.  413,  ed.  1858.  For  the  33  Vic.  c.  14,  "An  Act  to  amend 
the  law  relating  to  the  legal  condition  of  aliens  and  British  aubjecta," 
see  vol.  L  546,  Appendix  ;  Cutler's  Law  of  Natv/ralization,  1871.  See 
also  Kenfs  Commentaries,  Lecture  25,  vol.  ii.  ;  5  Vesey^s  Beports,  750 ; 
Traiti  du  Droit  International  Prit?^,  cfcc.  par  M,  Fodix  (Paris,  1843), 
1.  i.  t.  i.  xxiL 
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LXIX.  But  this  expression  "  Domicil  of  Origin  "  is  incor- 
rect^ and  tends  to  confound  the  distinct  ideas  of  "  Origin  " 
and  ^^  Domicil."  There  is  a  time^  indeed^  i^hen  they  happen 
to  be  identical ;  for  instance^  a  child  born  in  the  State  in 
which  his  father  is  domiciled  has^  generally  speakings  his 
Origin  and  his  Domicil  in  that  State :  because,  in  the  case  of 
a  person  who  has  never  acquired  a  Domicile  you  must  go  back 
to  the  epoch  when  a  Domicil  was  chosen  for  him; — this 
epoch  is  the  time  of  his  birth. 

This  is  the  true  meaning  of  ^'  Origo,"  to  which  jurists 
have  referred  when  they  have  spoken  of  the  forum  oriffinis; 
though  they  have  sometimes  confounded  Origin  with  the 
accidental  place  of  birthy  and  sometimes  have  not  had  a  clear 
idea  of  the  relation  which  modem  Origin  bears  to  the  Roman 
Oriyo  (c). 

Savigny  explains  the  matter  in  this  way : — 

The  Romans  called  by  the  name  Origo,  the  right  of  citizen- 
ship which  a  man  acquired  by  his  birth.  The  modems  call 
by  the  name  of  Origo  the  fiction  that  a  man  has  a  Domicil 
in  the  place  at  which  his  parents  at  the  time  of  his  birth  had 
a  domicil.  This  notion  of  Origo  in  modem  law  is  equally 
applicable  to  the  jurisdiction  (d)  as  forum  originis,  and  to 
the  local  law  which  attaches  to  the  person,  or  lex  originis  (e). 

The  expression,  therefore,  domicilium  oi'iginis  is,  with 
reference  to  the  language  of  the  Roman  Law,  unintelligible, 
and  confounds  two  distinct  and  independent  ideas;  while, 
with  reference  to  modern  law,  it  signifies  a  domicil  not 
founded  upon  choice,  but  upon  descent  from  a  parent,  and 
therefore  in  some  sort  upon  a  fiction. 

LXX.  The  efifect  of  origin,  as  an  ingredient  in  the  con- 
sideration of  the  circumstances  which  constitute  a  chanore  of 
domicil,  will  be  discussed  in  a  later  chapter  in  which  the 
"  Domicil  of  Choice  "  finds  its  place. 


(c)  Savigny,  viii.  ss.  350-359. 

(d)  lb,  viii.  s.  369  (103). 

(e)  lb.  viii.  8.  459  (103). 
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LXXI.  Domicil  by  operation  of  Law  comprises  two 
classes  of  persons:  1.  Those  who  are  under  the  control  of 
another,  and  to  whom  the  State  gives  the  Domicil  of  another. 
2.  Those  on  whom  the  State  affixes  a  Domicil — (L)  By 
virtue  of  the  employment  or  office  they  hold;  (ii.)  By 
virtue  of  some  punishment  inflicted  upon  them. 

LXXII.  Under  the  first  class  may  be  reckoned  the 
Domicil  of— 1.  The  Wife.  2.  The  Minor  (i.)  legitimate, 
and  (ii.)  illegitimate.     3.  The  Student.     4.  The  Servant 

Under  the  latter  class  may  be  reckoned — 1.  The  Officer 
employed  by  the  State,  whether  Civil  or  Military.  2.  The 
Ecclesiastic.  3.  The  Prisoner.  4.  The  Exile.  5.  The 
Emigrant 
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CHAPTER  VIII. 

I.    NECESSARY  DOMICIL — WIPE. 

LXXIII.  We  have  now  to  consider  the  case  of  those 
persons  who  are  comprised  under  the  first  class,  the  domicil 
of  whom  is  determined  by  operation  of  Law. 

LXXI V.  1st  of  the  Wife  {a). 

The  maxim  of  the  Roman  (&)  and  of  Continental  civilians, 
and  of  this  country  and  of  America,  is,  that,  as  the  wife 
takes  the  rank,  so  does  she  the  domicil,  of  her  husband ; 
and  the  Widow  retains  it,  by  the  same  analogy  (c),  after 
the  death  of  her  husband.  If,  however,  the  widow  marry 
again,  her  domicil  will  be  that  of  her  second  husband ;  and, 
according  to  the  Canon  law,  she  had  a  right  to  be  buried  in 
the  place  of  sepulture  belonging  {d)  to  the  domicil  of  her  last 
husband. 


(a)  *^  DiMbilities  of  American  women  married  abfoad,"  by  W.  H, 
Latorence,  New  York,  1871. 

Ab  to  the  national  status  of  married  women  according  to  the  |)reBent 
law  of  England  (33  Vic.  c  14),  see  vol.  i.  p.  650,  Appendix. 

(6)  ''  Item  resdipserunt  midierem  quamdiil  nupta  est  incolam  ejus- 
dem  dvitatis  yideri  cujus  maritus  ejus  est,  et  ibi  unde  originem  trahit 
non  cogi  muneribus  fungL" — Dig,  1.  L  t.  i.  s.  38.  "  Mulieres  honore 
maritorum  erigimus,  genere  nobilitamus,  et  forum  ex  eorum  person^ 
statuimns  et  domidlia  mutamns." — Code  zii.  1.  13  ;  x.  40-9. 

(c)  "  Vidua  muUer  amissi  mariti  domicilium  retinet,  exemplo  claris- 
simae  personss  per  maritum  factee."  '^  Sed  utrumque  aliis  intervenien- 
tibua  nuptiis  permutatur." — Dig,  1.  1.  t.  i.  s.  22.  "Si  autem 
minoris  ordinis  virum  postea  sortitss  f uerint,  priore  dignitate  privatee 

posterioris  mariti  sequentur  conditionem  et  domicilium." Code  x 

40-9. 

(d)  "  Mulier  autem  quae  plures  Tiros  habuit  successive,  si  sepul- 
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LXXVI.  This  doctrine  of  the  widow's  title  to  the 
domicil  of  her  husband  was  successfully  sustained  by  one 
of  our  most  eminent  civilians  against  the  lawyers  of  France, 
in  the  question  of  the  disputed  succession  to  the  personal 
property  of  Henrietta  Maria^  widow  of  Charles  the  First 

LXXVII.  The  French  lawyers  claimed  the  property  for 
the  Duchess  of  Anjou  (e)y  her  daughter^  ailing  that 
Charles  the  Second,  the  Duke  of  York,  and  the  Princess  of 
Orange  (the  other  children),  were  excluded  and  disabled  bj 
the  "  droit  d^aubainey^  which  took  effect  because  Henrietta 
Maria  had  died  domiciled  in  France. 

They  reasoned  in  this  manner :  that  the  Dowager  Queen 
of  England  was  a  Frenchwoman,  the  daughter  of  Henry  the 
Fourth,  from  whom  she  had  received  a  '*  dof*  of  one  hundred 
thousand  crowns ;  that  having  fled  from  England  in  1645, 
she  purchased  a  house  in  France,  and  lived  there  for 
twenty-five  years,  till  the  time  of  her  death,  visiting  Eng- 
land only  twice  during  that  period,  and  dying  in  her  French 
residence;  that  she  was,  therefore,  a  domiciled  native  of 
France ;  and  that  the  acknowledged  rule  of  "  mobilia  sequ- 
untur  personam"  must  be  applied  to  the  question  of  succes- 
sion to  her  personal  property, 

LXXVIII.  It  was  argued,  on  the  other  side,  by  Sir 
Leoline  Jenkins,  that  it  was  a  clear  proposition  of  public 
law  that  the  wife  followed  the  domicil  of  her  husband ;  that 
she  always  continued  to  do  so ;  and  that  no  length  of  absence 
from  lier  husband  could  affect  this  right ;  that  the  Queen 
Dowager  of  England  originally  went  to  France  in  obedience 
to  the  order  of  her  husband,  at  the  time  when  England  was 
embroiled  in  civil  war ;  that  she  afterwards  resided  there  for 
the  sake  of  her  health,  having  returned  to  France  for  the 
purpose  of  attending  the  marriage  of  her  daughter  to  the 
Duke  of  Anjou;  that  she  had  always  herself  considered 
England  as  her  domicil ;  that  there  she  had  a  palace  (Somer- 

tiiram  non  eligat,  est  cum  viro  ultimo,  cujus  domicilium  retinet  et 
honorem  tumiilanda." — Decretal,  1.  iii.  t.  xii.  c.  iii. 
(e)  Better  known  in  our  history  as  Duchess  of  Orleans. 
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set  House),  moyeables^  and  officers,  who  received  their 
wages  there ;  that  during  her  absence  she  had  laid  out  con- 
siderable sums  in  the  reparation  of  Somerset  House ;  that 
her  letters  to  her  son,  Charles  the  Second,  demonstrated 
that  ill  health  alone  prevented  her  from  closing  her  life  in 
London ;  and,  lastly,  that  it  did  not  become  France,  which 
held  that  all  the  great  nobles  of  the  kingdom  and  officers  of 
the  Crown  were  domiciled  at  Paris,  the  metropolis  of  the 
realm,  to  deny  the  application  of  the  same  principle  to  the 
Queen  Mother  of  England,  and  to  refuse  to  consider  her  as 
an  integral  part  of  the  Royal  Family  of  that  Kingdom. 

LXXIX.  The  reasoning  of  Sir  L.  Jenkins  prevailed. 
It  is  obvious  that  the  main  argument  is  founded  upon  the 
widow's  retention  of  the  marital  domicil :  the  point  of  her 
residence  in  France,  having  been  for  the  most  part  that  of  an 
exile  and  compulsory,  does  not  seem  to  have  been  much 
pressed,  though  it  is  glanced  at ;  but  her  latter  residence  is 
said  to  have  been  under  the  constraint  of  ill  health  (doit 
Stre  estim^e  fortuite,  passagdre,  et  mesme  contrainte  parson 
indisposition)  (/). 

LXXX  The  betrothed,  though  in  many  respects  enjoy- 
ing the  privileges  of  the  wife,  according  to  the  Roman  and 
Continental  law,  remained,  in  respect  to  her  domicil,  as 
before  her  betrothment  (ff). 

LXXXI.  I  am  not  a^vare  of  any  decided  case  in  England 
upon  the  question  of  the  domicil  of  a  wife  divorced  a 
mensd  et  thoro ;  but  on  principle  it  seems  to  me  that  there 
can  be  little  doubt  that  in  England,  as  in  France,  it  would 

(/)  Wynne^s  Life  of  Sir  Leoline  Jenkins,  Judge  of  the  High  Court  of 
Admiralty,  &c.  &c.  vol.  i.  (life),  p.  19 ;  vol.  ii.  (letters),  pp.  6G5-70. 
Both  the  statement  of  the  French  lawyers  and  Sir  Leoline's  reply  are 
in  the  French  language. 

(g)  ''  £a  qnsB  desponsa  est  ante  contractas  nuptias  sumn  non  mutat 
domicilinm." — Dig.  1.  t.  i.  s.  32.  And  J.  Voet  observes,  '^Quamvis 
multis  in  partibus  juris  nostri  sponsa  uxoris  loco  sit,  veluti  in  injuriis, 
dotis  privilegio,  dotaU  fundo  aliisque,  domicilii  tamen  intuitu  contra 
est ;  cnm  desponsata  ante  contractas  nuptias  suum  domicilium  non 
mutat." — L.  V.  t.  i.  s.  92.     Wharton^ s  Conflict  of  Laws,  §  43. 
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not  be  that  of  her  husband ;  but  the  one  chosen  for  herself 
after  the  divorce  (A). 

Voluntary  separations  have  not  been  holden  to  give  the 
wife  the  right  of  choosing  a  domicil  in  proceedings  for  a 
Divorce. 

LXXXII.  There  is  another  exception  to  the  general 
rule  mentioned  by  French  jurists ;  namely^  that  where  the 
husband  is  under  an  interdict  {interdit\  or  an  idiot^  or  a 
madman  (t)^  and  the  wife  is  appointed  his  guardian  {tutrice\ 


(h)  See,  however,  Dolphin  v.  Bobwii,  7  H.  L.  C,  390 ;  8.C.  SMacqfteen, 
H.  L,  C.  663,  in  which  Lord  Kingsdown  seems  to  have  entertained 
some  doubt  on  the  subject. 

''  Le  domicile  d'une  personne  est  aussi  celui  de  sa  femme.  Comma 
la  femme  d^  I'instant  de  la  c^^ration  da  mariage  passe  sous  la 
puissance  de  son  mari,  elle  ocsse  en  quelque  fa^n  d'avoir  propricun 
peraonaniy  et  elle  ne  fait  plus  qu'ime  mdme  personne  avec  son  man. 
Elle  prend,  d^s  cet  instanfc,  son  domicile,  oelui  de  son  mail  devient  le 
sien,  et  elle  devient,  d^s  ce  jour,  sujette  aux  statuts  personneladu  lieu 
de  ce  domicile,  quoiqu'elle  n'y  soit  pas  encore  arriv^.  Ced  n'est  pas 
contraire  k  ce  qui  sera  dit  ci-apr^s,  que  la  translation  de  domicile  d'un 
lieu  k  un  autre  ne  pent  s'effectuer  que  lorsqu'on  y  est  arriv^,  car  ce 
principe  a  lieu  k  I'dgard  du  domicile  propre  qu'une  personne  se  pro- 
pose d'^tablir,  et  non  k  I'^gard  de  ce  domicile  que  la  femme  ne 
sMtablit  pas  elie-meme,  mais  qu'elle  tient  de  son  man.  Lorsqu'nne 
femme  est  separ^e  dliabitation  par  un  jugement,  qui  n'est  suspendu 
par  aucun  appel  ni  opposition,  elle  peut  s'^tablir  un  domicile  qui  lui 
devient  propre."  (This  is  the  language  of  Pothier*8  Introd.  aux  Cou^ 
tumes,  p.  4.)  According  to  the  existing  French  Codcy  tit.  cxL  art.  108 — 
^'  La  femme  marine  n'a  point  d'autre  domicile  que  celui  de  son  man." 

M.  MarcadS  observes,  in  his  recent  Commentary  upon  the  French 
Codes  (last  edition,  vol.  i.  p.  287),  '^  II  y  a  cependant  une  exception  k 
la  disposition  de  notre  article,  pour  la  femme  separ^  de  oozps. 
Celle-ci  en  effet  ^tant  formellement  autoris^e  par  le  jugement  de 
separation  k  habiter  s^par^ment  de  son  mari,  la  doctrine  et  la  jiiria- 
prudence,  dans  le  silence  de  la  loi,  ont  ^tabli  qu'elle  recouvrait,  par 
Ik,  le  droit  de  se  choisir  un  domicile  propre ;  c'dtait  aussi  Ik,  sous 
I'ancienne  legislation,  le  sentiment  de  Pothier." 

(t)  '^  II  est  mdme  un  cas  particulier"  (says  the  same  author)  "ofk  la 
femme  marine  peut  avoir  son  domicile  propre,  sans  Stre  separd  de  corps  : 
c'est  quand  le  mari  est  interdit,  et  que  sa  femme  est  nomm^e  sa  tutrioe. 
L'interdit,  en  effet,  aux  termes  de  notre  article,  ne  peut  avoir  de  domi- 
cile propre,  il  est  domicilii  chez  son  tuteur.  Le  mari  done,  dans  noti^ 
hypoth^,  sera  domicilii  chez  sa  femme." 
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she  may  choose  her  own  domicil ;  and  so^  according  to  the 
same  law^  where  the  husband  is  transported,  or  condemned 
to  an  infamous  punishment ;  as  would  also,  probably,  be  the 
case  in  England. 

LXXXIII.  The  French  Courts  have  most  justly  de- 
cided that  the  wife  legally  separated  from  her  husband  may 
choose  her  own  domicil :  ^'  Consid^rant  que,  par  la  s^para- 
"  tion  de  corps  la  femme  a  iX&  deli^e  de  Tobligation  d'habi- 
"ter  avec  son  mari,  qu'il  est  Evident  qu'elle  recouvre  le 
^'  droit  de  choisir  un  autre  domicil  otl  elle  puisse  transporter 
^^  son  6tablissement  et  la  siSge  de  ces  afTaires"  (A). 

LXXXIV.  In  the  English  Courts  there  have  been  deci- 
sions bearing  upon  the  question  of  the  domicil  of  the  wife  when 
Uving  apart,  but  not  legally  separated,  from  her  husband. 

A  married  woman  had  power  to  appoint  a  fund  by  writing 
under  her  hand  or  by  will.  For  thirty  years  previous  to, 
and  up  to  the  time  of  her  death,  she  resided  in  Paris  sepa- 
rate from  her  husband ;  but  there  was  no  legal  divorce  or 
separation.  Her  husband  was  domiciled  in  England.  She 
disposed  of  the  fund  by  testamentary  paper,  valid  according 
to  the  Law  of  France,  but  not  witnessed  so  as  to  be  valid 
in  this  country.  The  English  Courts  held  that  it  was  not  a 
good  execution  of  the  power,  either  as  a  will  or  as  a  writiug 
under  her  hand  (/). 

LXXXV.  In  the  case  of  Donnegal  v.  Donnegal  (m),  it 
was  said  that  a  party  may  have  two  domicils,  the  one  actual. 


Cochiny  in  hiB  argument  on  the  Duchess  of  Holstein's  case,  observes, 
"  C'est  qu'elle  n'en  pouvoit  avoir  d'autre  que  celui  de  son  man,  mais 
depuis  que  par  la  separation  elle  est  devenue  maltresse  du  choix  de  son 
domicile  elle  Pa  fix^  k  Trelon/'  &c, — (Ev/ores,  t.  ii.  p.  223. 

The  Sardinian  Code  allowed,  hy  implication,  the  wife,  divorced 
d  mensd  et  thoro,  to  choose  her  own  domicil.  '^La  donna  maritata 
non  ha  altro  domicilio  che  quello  del  marito,  salvo  che  ne  sia  legittima- 
mente  separata  di  corpo  e  d'abitazione." — Codice  Civile,  tit.  iii.  s.  71. 

(k)  Arrit  du  23  Novemhre,  1848  ;  DaUoz  Ann,  1849,  ii.  9. 

Bogron's  Code  N.  expliqiU,  i.  194-5. 

(0  In  re  Daly's  Settlement  (1858),  25  Beavan's  Bep.  p.  456. 

(m)  1  Addam^  Ecclesiastical  Beports,  pp.  5,  19. 
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and  the  other  legal ;  and  primd  facie,  at  leasts  the  husband's 
actual  and  the  ^vife's  legal  domicil  are  one^  wheresoeyer  the 
wife  may  be  personally  resident ;  and  the  residence  of  the 
husband  in  London  was  held  to  found  the  jurisdiction  of  the 
Consistory  of  London  over  the  wife,  who  was  resident  in 
Ireland. 

LXXXVa.  So  in  Shackell  v.  Shackell  (n),  a  case  in  the 
Arches  Court  of  Canterbury,  the  husband,  who  resided  at 
Egham,  cited  the  wife,  who  resided  at  Paris,  in  the  Court  of 
Arches,  on  the  legal  presumption  that  she  was  resident 
within  the  same  jurisdiction  as  her  husband. 

LXXXVI.  But  the  leading  case  is  that  of  Warrender  v. 
Warrender,  in  which  the  decision  of  the  Scotch  Court  was 
affirmed  on  appeal  to  the  House  of  Lords.  The  facts  of  this 
case,  so  far  as  they  are  important  in  their  bearing  upon  this 
point,  may  be  given  in  the  words  of  the  judgment  delivered 
by  Lord  Brougham : — 

"  Sir  George  Warrender,  a  Scotch  Baronet,  possessed  of 
*'  large  hereditary  estates  in  Scotland,  bom  and  educated  in 
*^  that  country,  and  having  there  his  capital  mansion,  where 
**  he  resided  the  greater  part  of  the  year,  except  when  he  held 
"  office,  or  was  attending  his  Parliamentary  duties  in  Eng- 
'*  land,  intermarried,  in  London,  in  1810,  with  the  daughter 
"  of  the  Viscount  Falmouth,  Ann  Boscawen,  who  was  bom 
*^  and  educated  in  England,  and  never  had  been  in  Scotland 
"  previous  to  the  marriage.  After  that  event  she  was  twice 
*^  there  with  her  husband ;  but,  subsequently,  he  resided  for 
'^  the  most  part  in  London,  to  discharge  the  duties  of  Liord 
*'  of  the  Admiralty  and  Commissioner  of  East  India  Affairs, 
"  offices  which  he  held  from  1812tol819  inclusive.  In  the 
^'latter  year,  at  the  end  of  much  domestic  dissension,  a 
separation  was  determined  upon,  and  an  agreement  executed 
by  the  parties,  in  which,  after  setting  forth,  by  way  of 
recital  only,  their  having  agreed  to  live  separate.   Sir 


(n)  Cited  by  the  Judge  in  Whitcombe  v,    Whitcomhe,   2   Ourtti/ 
Eccles,  Beports,  p.  852« 
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George  bound  himself  to  allow  Dame  Anne  Warrender  a 
certain  annuity ;  and  it  was  further  agreed^  that  the  agree- 
ment shall  onlj  be  rescinded  by  common  consent^  and  in  a 
certain  specified  manner.     A  letter  was  written  by  Sir 
George,  bearing  equal  date  with  the  agreement,   and 
''  addressed  to  the  trustees  under  the  marriage  settlement. 
^^  In  this  he  stated,  that  he  had  refused  to  insert  any  pro- 
vision for  her  being  allowed  to  live  apart,  in  order  that  he 
might  not  be  precluded  from  suing,  if  he  chose,  for  resti- 
tution of  conjugal  rights ;  but  also  stating,  that  it  was  not 
*^  his  intention  ever  to  do  so,  or  to  interfere  with  or  molest 
'^  her  in  the  choice  of  a  residence.    The  marriage  settlement 
'^  had  secured  her  a  jointure  upon  the  Scotch  Beal  Estates ; 
upon  which  fact  it  is  now  admitted  that  nothing  can  turn, 
except  that  it  may  serve  the  better  to  show  the  connection 
''  of  the  parties  and  the  contract  with  Scotland.     These  are 
the  facts,  and  the  undisputed  facts  of  this  case ;  I  say  un- 
disputed— ^for  the  attempts  occasionally  made  in  the  course 
of  the  Appellant's  arguments  to  create  some  doubts  as  to 
Sir  George  Warrender's   Scotch  residence  and  domicil, 
cannot  be  considered  as  persisted  in  with  such  a  degree  of 
firmness  or  uniformity,  as  to  require  a  discussion  and  a 
decision  of  the  point,  in  order  to  clear  the  way  for  the  very 
important  legal  question  which  arises  upon  these  plain  and 
**  undeniable  statements.     In  1834,  after  the  parties  had 
lived  separate  for  fifteen  years.  Sir  George's  residence 
being,  during  the  latter  part  of  the  time,  almost  constantly 
**  on  his  Scotch  estates,  and  Lady  Warrender's  varying  from 
**  one  country  to  another — a  few  months  in  England,  generally 
"  in  France,  and  occasionally  in  Italy — Sir  George  brought 
•*his  suit  in  the  Court  of  Session  (exercising  under  the 
"  recent  statute  the  consistorial  jurisdiction  formerly  vested 
*'  in  the  Commissioners)  for  divorce,  by  reason  of  adultery, 
*'  alleged  to  have   been    committed    by    his  wife.     Lady 
**  Warrender  took  preliminary  objections  to  the  competency 
"  of  the  suit  under  three  heads  : — First,  that  the  summons 
"  of  divorce  was  not  served  on  her  at  her  husband's  residence 
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80  as  to  give  her  a  regular  citation.  Secondly,  that  the  Court 
had  no  jurisdiction,  inasmuch  as  the  wife's  domicil  was  no 
longer  her  husband's  after  the  separation.  Thirdly,  that 
even  if  the  service  had  been  regular,  and  the  two  domicils 
*^  one  and  the  same,  and  that  domicil  Scotland,  the  marriage 
having  been  contracted  in  England,  and  one  of  the  parties 
being  English,  no  sentence  of  a  Scotch  Court  could  dis- 
<<  solve  the  contract.  To  these  several  points  I  propose  to 
"  address  myself  in  their  order. 

"  The  first  need  not  detain  us  long.  It  is  clear  that  if  the 
^'  wife's  Domicil  is  not  in  Scotland,  her  being  cited  or  not 
^^  cited  at  the  mansion  is  wholly  immaterial,  and  the  minor 
objection  of  irregularity  merges  in  the  exception  to  the 
jurisdiction ;  and  if  the  wife's  Domicil  was  in  Scotland,  it 
must  be  her  husband's,  which,  indeed,  the  objection  sup- 
poses :  and  then  the  argument  amounts  to  this,  that  Sir 
George  should  have  served  himself  with  a  notice,  by  way 
of  regularly  serving  his  wife." 

After  further  discussing  this  objection,  he  proceeded  : — 
We  may,  therefore,  come  at  once  to  the  serious  and  more 
^'  substantial  exceptions  taken  against  the  jurisdiction ;  the 
^'  first  of  which  arises  from  the  domicil,  as  affected  by  the 
*^  articles  of  separation.  Secondly,  it  is  admitted  on  all 
^^  hands  that,  in  the  ordinary  case,  the  husband's  domicil  is 
'^that  of  the  wife's  also;  that,  consequently,  had  Lady 
Warrender  been  either  residing  really  and  in  fact  with  her 
husband,  or  been  accidentally  absent  for  any  length  of  time, 
or  even  been  by  some  family  arrangement,  without  more, 
'^  in  the  habit  of  never  going  to  Scotland,  which  was  not  her 
"  native  country,  while  he  lived  generally  there,  no  question 
^^  could  have  been  raised  upon  the  competengy  of  the  action, 
^'  as  excluded  by  her  non-residence.  For  actual  residence — 
*^  residence,  in  point  of  fact — signifies  nothing  in  the  case  of 
a  married  woman,  and  shall  not,  in  ordinary  circumstances, 
be  set  up  against  the  presumption  of  law  that  she  resides 
*^  with  her  husband.  Had  she  been  absent  for  her  health,  or 
^  in  attendance  upon  a  sick  relation,  or  for  economical 
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*'  reasons^  how  long  soever  this  separation  de  facto  might 
**  have  lasted;  her  domidl  would  never  have  been  changed* 
"  Nay,  had  the  parties  lived  in  different  places,  from  a  mutual 
^'understanding  which  prevailed  between  them,  the  case 
^'  would  still  be  the  same.  The  law  could  take  no  notice  of 
''  the  fact,  but  must  proceed  upon  its  own  conclusive  pre- 
<<  sumption,  and  hold  her  domiciled  where  she  ought  to  be, 
'*  and  where,  in  all  ordinary  circumstances,  she  would  be — 
'^  with  her  husband.  Does  the  execution  of  a  formal  instru- 
^'  ment,  recognizing  such  an  understanding,  make  any  dif- 
<'  ference  in  this  case  ?  This  is  aU  we  have  here ;  for  there 
'^  is  no  agreement  to  live  separate.  The  *  letter'  has,  indeed, 
been  imported  into  the  agreement,  and  argued  upon  as  a 
part  of  it  Now,  not  to  mention  that  the  instrument  in 
''  which  parties  finally  state  their  intentions,  and  mutually 
stipulate  and  bind  themselves,  is  always  to  be  regarded  as 
their  only  contract,  and  that  no  separate  or  subsequent 
agreement  is  to  be  taken  into  the  account,  unless  it 
contains  some  collateral  agreements — admitting  that  we 
have  a  right  to  look  at  the  letter  at  all,  either  as  part  of 
one  transaction  with  the  agreement,  or  as  providing  for 
something  left  unsettled  in  the  principal  instrument,  and 
''  so  collateral  in  some  sort  to  the  instrument  itself,  it  does 
''  not  appear  that  the  tenor  of  the  letter  aids  the  Appellant's 
**  contention," 

After  dwelling  further  upon  this  point,  the  Judge  pro- 
ceeded— 

^'  But  let  us  suppose  it  to  be  an  ordinary  deed  of  separa- 
^'  tion ;  that  it  contained  a  covenant  on  the  husband's  part 
^'  to  permit  the  wife  to  live  apart  from  him,  and  to  choose 
'*  her  own  residence ;  and  let  us  consider  what  difference  this 
"  would  make,  and  whether  or  not  this  would  be  sufficient  to 
determine  the  legal  presumption  of  domicil. 
"  First  of  all,  it  must  be  admitted,  that,  even  if  the 
execution  of  such  a  deed  gave  the  wife  a  power  of  choosing 
*'  a  residence,  no  new  domicil  could  be  acquired  by  her 
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^'  The  domicil  which  she  had  before  marriage  was  for  ever 
"  destroyed  by  that  change  in  her  condition.  The  dissolution 
"  of  the  marriage  by  divorce,  or  by  the  husband's  decease, 
"  never  could  reunite  her  to  her  original  or  maiden  domicil ; 
'^  much  less  would  this  be  effected  by  any  such  deed  as  we 
^^  are  supposing ;  for  that,  by  the  utmost  possible  stretch  of  the 
'^  supposition,  could  only  give  her  the  option  of  taking  a  new 
'^  domicil  other  than  her  husband's ;  and  until  she  did  exercise 
^'  this  option,  her  married  or  marital  domicil  would  ,ixpt  be 
^^  changed.  Now,  there  is  no  evidence  here  of  Lady 
**  Warrender  having  eyer  acquired  any  domicil  after  18 19, 
^^  other  than  the  one  she  had  before  the  separation,  that  is  to 
*^  say,  her  husband's ;  and  this  proof  clearly  lay  upon  her, 
^^  for  she  sets  up  the  separation,  only  conveying  to  her  a 
^^  power  of  choosing  a  domicil,  and  the  production  of  the 
"  articles  only  proving  that  power  to  have  been  conferred 
^^  upon  her :  unless  she  goes  further,  and  also  proves  the 
"  exercise  of  the  powers  by  acquiring  a  new  domicil,  she 
^*  proves  nothing.  She  only  shows — and  all  the  ample 
'^  admissions  we  are,  for  the  sake  of  argument,  making,  con* 
"fess — ^that  she  had  obtained  the  power  or  possibility  of 
gaining  a  domicil  other  than  her  husband's,  but  not  at  all 
that  she  had  actually  gained  such  a  separate  domicil.  The 
evidence  in  tiie  cause  is  nothing  to  this  purpose.  It  is, 
indeed,  rather  against  than  for  the  Appellant's  argument ; 
it  rather  shows  that  she  had  done  nothing  like  gaining  a 
new  domicil ;  for  she  was  living  chiefly  abroad,  and  in 
different  places :  but  there  is,  at  any  rate,  no  evidence  in 
'^  the  cause  of  her  acquiring  a  separate  domicil ;  and,  the 
proof  lying  upon  her,  it  follows  that,  for  all  the  purposes 
'  of  the  present  question,  her  husband's  Scotch  Domicil  is 
her  own:  but  suppose  we  pass  over  this  fundamental 
difficulty  in  her  case,  and  which  appears  to  me  decisive  of 
the  exception  with  which  I  am  now  dealing,  I  am  of 
^^  opinion  there  is  nothing  in  the  separation,  supposing  it  had 
ever  been  so  formal  and  ever  so  full  in  its  provisions,  which 
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can  by  law  displace  the  presumption  of  domicil  raised  by 

the  marriage^  and  subsisting  in  full  force  as  long  as  the 
"  marriage  endures  "  (o). 

LXXXVII.  And  in  accordance  with  the  rule  laid  down 
in  this  decision,  in  the  case  of  Whitcombe  v.  Whitcombe,  the 
Judge  of  the  Consistory  of  London  pronounced  the  wife  in 
contempt,  for  the  purpose  of  carrying  on  the  proceedings  of 
the  suit,  in  which  the  husband,  living  in  the  Diocese  of 
London,  had  served  a  citation  upon  the  wife,  who  was  resi- 
dent in  the  Diocese  of  Hereford  (j)). 

LXXXVIII.  But  this  rule,  that  the  domicil  of  the 
husband  is  the  domicil  of  the  wife,  is  not  to  be  pressed  so 
as  to  make  a  fiction  of  law  work  a  practical  injustice. 


(o)  2  CUvrk  S  FmneUy^s  Eep.  p.  523.  See  Dolphin  v.  Bobms, 
7  H.  L.  a  390  ;  B.C.  3  Macq.  H.  X.  0.  563. 

(p)  2  Curteit^  Eccl,  Eep,  p.  351 .  The  citation  was  by  Letters  of 
Request  to  the  Consistory  of  Hereford  ;  but  the  principle  is  the  same. 
The  effect  of  the  Matrimonial  Domicil  (not  the  place  of  the  marriage) 
upon  instruments  of  dower,  rights  of  wife  and  children,  is  among  the 
gravest  and  the  most  difficult  questions  belonging  to  the  Conflict  of 
Laws.  According  to  the  Koman  Law — '^  Exigere  dotem  mulier  debet 
illic,  ubi  marituB  domicilium  habuit,  non  ubi  instrumentum  dotale 
conscriptum  est :  nee  enim  id  genus  contractils  est,  ut  et  eum  locum 
spectari  oporteat,  in  quo  instrumentum  dotis  factum  est,  quam  eum, 
in  cujus  domicilium,  et  ipsa  mulier  per  conditionem  matrimonii  erat 
reditura." — Dig.  v.  t.  i.  s.  65,  De  Judiciis,  See  this  doctrine  upholden 
in  the  case  mentioned  by  Fuffendorf,  TJmversi  Juris  0b9erv(Uione8, 
cxxi. 

See  also  the  case  of  Oamhier  v.  Gambierj  7  SimovCa  Chancery  Eeports, 
263,  and  the  two  most  important  cases  of  Hogg  v.  LashUy,  in  the 
House  of  Lords,  6  Brovm's  Fa^liamentary  Cases,  550,  and  Saul  v.  His 
CredUorSy  in  the  American  Courts,  aivU,  p.  9,  n.  (/).  The  former  estab- 
lished, that  parties  married  in  England,  where  they  had  their  domicil, 
by  removing  to  Scotland,  and  fixing  their  domicil  in  that  country, 
changed  their  own  rights  and  the  rights  of  their  children,  and  sub- 
jected these  to  the  rules  of  succession  of  the  law  of  Scotland.  The 
latter  decided,  that  where  married  persons  had  removed  from  Virginia 
their  matrimonial  domicil,  where  no  community  exists,  into  Louisiana, 
where  a  commimity  does  exist,  the  acquests  and  gains,  acquired  after 
their  removal^  were  to  be  governed  by  the  laws  of  community  in 
Louisiana."iSf<ort/'«  Commentaries^  p.  153  ;  Bobertson  on  Personal  Suc- 
cession, pp.  142, 147,  and  note. 
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In  a  case  where  an  Englishman,  being  in  embarrassed 
circumstances,  for  the  purpose  of  avoiding  his  creditors,  left 
England  and  went  to  -Scotland  in  1854,  leaving  his  wife 
behind  him,  and  in  1858  became  the  lessee  of  a  shooting 
lodge  for  the  term  of  six  years,  and  had  from  time  to 
time  corresponded  with  his  solicitors  in  London,  with  the 
view  of  making  arrangements  with  his  creditors,  and  in  1860 
commenced  a  suit  for  a  divorce  against  his  wife  on  the 
ground  of  adultery ;  it  was  holden  that  the  domicil  of  origin 
was  not  changed,  and  that  therefore  the  Scotch  Courts  had 
no  jurisdiction  to  entertain  the  suit  (q). 

The  rule  does  not  apply  to  a  suit  brought  by  the  wife 
against  the  husband  who  has  illegally  separated  himself 
from  her. 

The  language  of  the  Court  of  Massachussetts,  in  Harteau 
V.  Harteauy  is  as  follows  (r) : — 

'^  This  suggests  another  source  of  inquiry,  that  is,  how  far 
"  the  maxim  is  applicable  to  this  case,  ^  that  the  domicil  of 
"  ^  the  wife  follows  that  of  the  husband.'  Can  this  maxim 
^'  be  true  in  its  application  to  this  subject,  where  the  wife 
'^  claims  to  act,  and  by  law,  to  a  certain  extent,  and  in 
^^  certain  cases,  is  allowed  to  act,  adversely  to  her  husband? 
'^  It  would  oust  the  Court  of  its  jurisdiction  in  all  cases 
^'  where  the  husband  should  change  his  domicil  to  another 
^*  State  before  the  Suit  is  instituted. 

It  is  in  the  power  of  the  husband  to  change  and  fix  his 
domicil  at  his  will.  If  the  maxim  could  apply,  a  man 
might  go  from  this  country  to  Providence,  take  a  house, 
live  in  open  adultery,  abandoning  his  wife  altogether,  and 
yet  she  could  not  libel  for  a  divorce  in  this  State,  where, 
till  such  change  of  domicil,  they  had  always  lived.     He 
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(q)  put  V.  put,  4  Macq.  H.  L.  Cases,  627  ;  10  Jur.  N.  S,  735. 

Lord  Kingsdown  diss, 

(r)  Harteau  v.  ifoffeou,  Judgment  of  Shaw,  C.  J.,  in  the  Supreme 
Judicial  Court  of  Massachusetts  (a.d.  1833).— 14  Pickering's  {Amtr.) 
Bsp.  p.  181. 
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"  clearly  lives  in  Rhode  Island :  her  domicil,  according  to 
"  the  maxim,  follows  his  ;  she  therefore,  in  contemplation  of 
"  law,  is  domiciled  there  too  ;  so  that  neither  of  the  parties 
^^  can  be  said  to  live  in  this  Commonwealth. 

*^  It  is  probably  a  juster  view  to  consider  that  the  maxim 
"  is  founded  upon  the  theoretic  identity  of  person  and  of 
"  interest  between  husband  and  wife,  as  established  by  law, 
"  and  the  presumption  that,  from  the  nature  of  that  relation, 
"  the  home  of  the  one  is  that  of  the  other,  and  intended  to 
'^  promote,  strengthen,  and  secure  their  interests  in  this  re- 
"  lation,  as  it  ordinarily  exists  where  union  and  harmony 
^^  prevaiL  But  the  law  will  recognize  a  wife  as  having  a 
"separate  existence,  and  separate  interests,  and  separate 
"  rights,  in  those  cases  where  the  express  object  of  all  pro- 
"  ceedings  is  to  show  that  the  relation  itself  ought  to  be 
"  dissolved,  or  so  modified  as  to  establish  separate  interests, 
"  and  especially  a  separate  domicil  and  home,  bed  and  board 
"  being  put  a  part  for  the  whole,  as  expressive  of  the  idea  of 
"  home.  Otherwise,  the  parties  in  this  respect  would  stand 
"  upon  very  unequal  grounds,  it  being  in  the  power  of  the 
"  husband  to  change  his  domicil  at  will,  but  not  in  that  of 
"  the  wife. 

^  The  husband  might  deprive  the  wife  of  the  means  of 
"  enforcing  her  rights,  and,  in  effect,  of  the  rights  themselves, 
"  and  of  the  protection  of  the  Commonwealth  at  the  same 
time  that  his  own  misconduct  gives  her  a  right  to  be 
rescued  from  his  power  on  account  of  his  own  misconduct 
"  towards  her  (*). 

(«)  Dean  v.  Bxchirumd^  5  Fick,  461 ;  Barber  v.  jRoof ,  10  Mass.  Eep, 
260. 

See,  too,  in  Supreme  Court  of  U.  S.,  Cheever  v.  Wilson,  9  Wallace, 
107  ;  principle  carried  further,  Wharton,  225 ;  Yelverton  v.  Telverton, 
1  Swabey  ik  Tr,  585. 

As  to  the  national  staMis  of  English  married  women  (33  Vic.  c.  14), 
vide  postf  ch.  xvii.  and  vol.  i.  p.  550,  App. 
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.  CHAPTER  IX. 

NECESSARY   DOMICIL— MINOR. 

LXXXIX.  The  Minor  may  be  either — 1.  Legitimate, 
or  2.  Illegitimate.  The  Legitimate  may  be  either,  I,  emanci- 
pated, or  2,  unemancipated  (a). 

XC  (b).  The  Domicil  of  the  legitimate  unemancipated 
minor,  who  is  not  sui  juris,  and  whose  will,  therefore,  cannot 
concur  with  the  fact  of  his  residence,  is  the  domicil  of  the 
father,  or  of  the  mother  during  widowhood,  or— though  it 
will  be  seen  this  is  a  disputed  point — of  the  legally  appointed 
guardian. 

XCI.  It  is  an  undisputed  position  of  all  jurists,  that  of  his 
own  accord,  propria  marte  (to  borrow  the  expression  of 
Bynkershoek),  the  minor  cannot  change  his  domicil.  In  our 
own  country,  this  maxim  was  enunciated  by  Lord  Alvanley, 
Master  of  the  Bolls,  in  the  case  of  Somerville  v.  Lord 
Somerville  (c),  and  in  America,  in  the  case  of  Guier  v. 
O^ Daniel  (rf).  It  should  seem,  from  all  analogy,  to  follow 
that  such  change  may  be  effected  by  the  parents  or  guardians 
of  the  minor. 

XCII.  But  the  general  question  has  undergone  very  full 
and  elaborate  discussion  by  the  most  distinguished  jurists ; 
aud^  though  agreeing  upon  the  general  principle,  they  differ 
as  to  the  exception  from  and  limitations  of  it. 

XCIII.    1.  Some,  and  no  less  than  Denisart,  have  held, 

(a)  As  to  the  national  status  of  English  married  women  and  infant 
children  (33  Vic.  c.  14),  vide  post,  ch.  xvii.  and  vol.  i.  p.  550,  App. 
(6)  Cruier  v.  O'Daniely  1  Binney's  Arneric.  Beports,  349,  note, 
(c)  5  Vesey*sEep,  p.  787. 
(J)  Vide  s^iprd. 
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that  neither  mother  nor  guardian  can  change  the  domicil  of  a 
minor  whose  father  is  deceased^  but  that,  during  his  mi- 
noritj,  he  retains  the  paternal  domicil;  and  such^  in  the 
time  of  Denisart,  appears  to  have  been  the  law  of  the 
French  Courts  (e). 

XCIV.  2.  Others^  like  Bynkershoek,  have  held  the 
doctrine  broadly  and  without  qualification^  that  it  is  com- 
petent to  the  mother  or  guardian  to  change  the  minor's 
domicil. 

XC  V.  3.  Others^  like  Voet  and  Pothier,  and  Mr.  Justice 
Story,  conceiye  that  the  Burviying  parent  may  transfer  the 
domicil  of  the  minor  from  one  place  to  another/except  where 
such  transfer  is  fraudulently  made,  not  for  the  benefit  of  the 
minor,  but  in  contemplation  of  his  death,  and  for  the  sake  of 
securing  a  larger  share  of  the  succession  to  him. 

XCVL  4.  Others,  and  among  them  Mr.  Chancellor 
Kent,  are  of  opinion,  that  they  have  the  power  of  changing 
the  minor's  domicil,  when  acting  reasonably  and  in  good 
faith  (f). 

XCYII.  5.  It  seems  agreed,  that  this  power  does  not 

belong  to  the  widow  if  she  marries  again,  and  thereby  loses 


(e)  Denisart — DomieiUf  s.  2  (case  of  the  Comte  de  Choiseut) ;  a  com- 
pariBon  of  the  dicta  of  Denisarty  FothieVj  and  Merlin  will  show  that 
the  French  lawyers  were  by  no  means  agreed  upon  this  point. 

(/)  See  last  edition  of  Kent's  Commentaries,  vol.  ii.  p.  227,  Lect.  90, 
note,  where  it  is  said  that,  in  the  case  of  The  School  Directors  v.  James, 
2  Watts  <Sb  8erg,  568,  it  was  holden  that,  though  the  domicil  of  the 
parent  was  the  domicil  of  the  child,  it  was  not  necessary.  So  in  the 
case  of  a  gitardian.  The  parent's  influence  in  this  case  springs  from 
the  institution  of  marriage  and  families ;  and  0.  J,  CHhson  followed 
the  doubts  of  Mr.  Justice  Story,  and  confined  the  power  of  chang- 
ing the  infant's  domicil  to  the  parent  qua  parent.  It  would  rather 
seem  to  me,  that,  if  there  be  no  competent  parent  living,  and  the 
guardian  be  duly  appointed,  he  may  and  ought  to,  when  acting  in 
good  faith  and  reasonably  in  his  character  of  guardian,  be  able  to  shift 
the  infant's  domicil  with  his  own,  and  that  the  fore^^u  authorities  to 
that  x>oint  have  the  best  reason  on  their  side.  The  objection  against 
the  guardian's  power  in  such  a  case  appears  to  me  to  be  too  refined  and 
speculatlTe. 
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her  position  as  the  head  of  the  family  of  her  former  hus- 
band {g). 

XCVIII.  But  these  differences  of  opinion  are  applicable 
only  to  the  question  of  succession  to  an  intestacy ;  for  all 
writers  are  of  opinion^  that  the  forum  of  the  minor  is  that  <^ 
the  surviving  parent  or  guardiw  (A). 

XCIX.  Bynkershoek  (t),  who  has  devoted  a  whole 
chapter  to  the  consideration  of  this  subject  of  the  minor's 
domicile  has  mentioned  several  cases  upon  the  question  of 
the  ybmm. 

C.  (1.)  A  native  of  Y.,  a  minor,  went  to  V.,  for  the 
purpose  of  contracting  marriage  with  a  native  of  Amsterdam, 
obtained  the  citizenship  of  V.,  and  caused  the  banns  to  be 
published  there  and  there  only,  the  law  requiring  that  they 
should  be  published  at  the  place  of  the  domiciL  The 
guardians  of  the  minor  dwelt  at  Y.,  and  had  sent  their  ward 
to  H.  for  his  education.  They  procured  the  marriage  to  be 
pronounced  null  and  void,  the  banns  not  having  been 
published  either  at  Y.,  or  Amsterdam,  and  the  minor  having 
been  incapable  of  acquiring  a  domicil  at  Y. 

CI.  (2.)  A  youth,  bom  at  H.,  lost  both  his  parents.  His 
guardian,  who  dwelt  at  the  Hague,  sent  his  ward  to  different 


(g)  ''  Minor  children  having  the  settlement  of  their  mother  do  not, 
by  the  common  law,  acquire  a  new  settlement  gained  by  her  marriage, 
although  they  remove  with  her  to  the  place  of  such  new  settlement." 
— Inhabit<M\ts  of  Freetovm  v.  Inkabiia'nU  of  jTaim^on,  MatsadhuaetU, 
Beports,  vol.  xvi.  p.  51. 

{h)  Bohertson*8  Peraonal  Success.  275  n. 

*'  Les  enfans  suivent  le  domicile  que  leur  m^re  s'dtablit  sans  fraude, 
lorsque  ce  domicile  lui  est  propre  et  que  demenrant  en  viduit^  elle 
conserve  la  quality  du  chef  de  famille :  mais  lorsqu'elle  se  remarie, 
quoiqu'elle  acqni^re  le  domicile  du  second  mari,  en  la  famille  duquel 
elle  passe,  ce  domicile  de  son  second  mari  ne  sera  pas  celoi  de  ses 
enfans,  qui  ne  passent  pas  comme  elle  en  la  famille  de  son  beau-p^ : 
c'est  pourquoi  ils  sont  census  continuer  d'avoir  leur  domicile  au  lieu 
oil  I'avoit  leur  mbre,  avant  que  de  se  remarier,  comme  ils  seroient 
cens^  le  oonserver,  si  elle  dtoit  morte.'' — Fothier's  Introd,  aux  Con- 
twnes,  8.  19,  p.  7. 

(i)  Qucut  Jwr,  PriwUi,  1.  i.  c.  xvi. 
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places^  and  finally  to  Amsterdam^  for  the  purpose  of  acquir- 
ing a  knowledge  of  mercantile  matters.  While  at  this  place^ 
the  youth  determined  to  contract  a  marriage ;  and  cited  his 
guardian  to  appear  and  show  cause^  if  he  had  any^  against  his 
ward's  marriage,  before  the  tribunal  of  the  Delegates  of  Ma- 
trimonial Causes,  which  was  established  at  Amsterdam.  The 
guardian  made  two  replies  to  this  citation,  both  null  and 
invalid.  First,  he  denied  that  a  minor  could  proceed  against 
his  guardian  in  a  matrimonial  cause,  incorrectly,  Bynkershoek 
says;  but  this  question  does  not  concern  our  present  enquiry. 
Secondly,  that  the  marriage  must  be  published,  and  the 
guardian  cited  at  H.,  where  the  parents  died,  and  upon  the 
decree  of  Hadrian,  already  referred  to,  which  enacted,  that 
those  who  were  resident  in  a  place  ^'  studiorum  causd  "  did 
not  acquire  a  domicil  there ;  and  that  the  principle  of  this 
law  clearly  embraced  the  cases  of  those  who  were  resident 
^^  mercaturaB  discendse  caus&."  This  answer,  Bynkershoek 
is  of  opinion,  was  also  bad ;  because  though  it  be,  generally 
speaking,  true  that  a  minor  does  not  change  his  domicil  by 
a  residence,  "  studiorum  vel  mercatur®  causa,"  it  is  so  on 
the  assumption  that  the  minor  has  a  domicil  elsewhere ;  but 
he  who  has  no  domicil  elsewhere,  has  his  domicil  wheresoever 
he  is  tarrying.  The  domicil  of  the  parents  of  this  youth  did 
not  affect  the  question ;  they  were  dead,  and,  according  to 
Bynkershoek,  their  domicil  died  with  them;  and,  on  the 
other  hand,  the  place  where  the  marriage  is  about  to  be 
celebrated  is  the  proper  place  to  cite  all  contradictors. 

CII.  It  will  be  observed,  that  in  this  case  the  guardian 
dwelt  at  the  Hague;  and  the  question  is  not  raised  as  to 
whether  the  minor  had  the  domicil  of  his  guardian  at  the 
Hague,  but  of  his  deceased  parents  at  H. 

cm.  The  opinion  of  Bynkershoek,  as  to  the  competency 
of  the  guardian  to  change  the  domicil  of  his  ward,  is  in  accord- 
ance with  that  of  Christineus  and  Boulenois  (/),  but  is  at 
variance  with  that  of  Momac  and  Fothier. 

(J)  IrUroducHon  Q&nSrcUe  ai(x  CotUvmes  des  DuchiSy  dbc,  d'OrlSans, 
du  i.  8.  17. 


€€ 
if 


78      JUS  GENTIUM — PRIVATE   INTEBNATIONAL   LAW. 

CIV.  To  this  latter  authority  much  deference  is  due;  but 
the  reasoning  which  supports  his  position  does  not  seem  to  be 
forcible.  **  Minors  (he  says)  do  not  form  a  part  of  the  family 
of  their  guardians^  as  children  form  a  part  of  the  family  of 
their  parents.  Their  position  in  the  house  of  their  guardian 
is  the  same  as  if  they  were  in  the  house  of  a  stranger ;  they 
are  there  ad  tempus,  for  the  time  during  which  their  ward- 
ship lasts.  It  follows,  therefore,  that  the  domicil  of  the 
guardian  is  not  their  true  domicil ;  and  that  they  cannot 
"  be  considered  as  having  any  other  domicil  than  the  paternal 
one  until  such  time  as  they  shall  be  of  an  age  to  establish 
one  for  themselves  by  their  proper  choice,  and  until  they 
have  actually  established  it "  (A). 
CV.  Cochin,  on  the  other  hand,  seems  to  assume  it  as  an 
undoubted  fact  that  the  minor's  domicil  is  that  of  his  guardian, 
and  continues  so  even  when  the  minor  is  in  the  king's  house- 
hold, and  an'officer  in  the  army  (/). 

CYI.  Bynkershoek,  Boulenois,  and  others  contend  that 
the  paternal  domicil  of  the  minor  is  extinct  with  the  death  of 
the  father,  though  it  may  be,  and  is,  retained  hy  a  continual 
residence  of  the  minor,  under  the  sanction  of  the  guardian^ 
in  the  paternal  habitation  {m) ;  but  these  jurists  are  at  a  loss 

(/()  The  reasoning  of  Duranton  is  different ;  speaking  of  the  modem 
law,  he  says,  "  Et  si  pour  une  cause  quelconque  le  p^re  surviTsnt 
n'exer^ait  point  la  tutelle,  le  domicile  du  tuteur  seroit  aussi  celni  da 
mineur.  La  loi  (art.  108)  ne  le  d(^cide  pas  textuellement,  mais  il  nous 
semble  que  tel  est  son  esprit  :  F^tablissement  du  domicile  est  dans 
I'inyret  de  la  personne,  puisque  c'est  ]k  qu'elle  exerce  ses  droits  civils ; 
et  comme  dans  I'esp^ce  c'est  le  tuteur  et  non  le  p^re  qui  exeroe  ceux 
du  mineur,  il  est  consequent  de  dire  que  le  principal  ^tablissement  dc 
oelui-ci  est  au  domicile  du  tuteur." — Cours  de  Droit  Frangois,  tome  i. 
tit,  iii.  p.  103,  Du  DamicUe, 

(I)  CEuvres,  t.  vi.  227,  Case  of  Marquis  de  SahU  Pater, 
(w)  So  J,  Voet  (though  he  differs  from  Bynkerskoek  on  this  point), 
1.  v.  t.  ii.  s.  302,  De  Judidis,  &c.  "Esse  enim  domidHum  iis  aocen- 
sendum,  quad  personalia  sunt,  ac  morte  personas  evanescunt,  frequen- 
tius  probatum  est :  eo  quod  ab  animo  et  voluntate  hominis  in  uniyer- 
sum  tum  constitutio  ejus  turn  continuatio  dependet,  dum  ergo  morte 
cessat  voluntas  ac  per  id  etiam  tolluntur  ea  quae  ab  iU^  pependerant 
voluntate.''— ^«(wf.  J.  P.  1.  i.  c.  xvi.  p.  177. 
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to  conceive  why  the  gaardian  should  not  have  the  power  of 
changing  the  minor's  domicil :  and  Bynkershoek^  especially, 
is  of  opinion^  that  to  deny  this  power  is  to  ascribe  to  the 
damicilium  originis  an  efficacy  with  which  neither  modem 
practice  nor  the  Roman  Law  invested  it. 

CVII.  By  the  Code  Napoleon  (n),  the  domicil  of  the 
minor  was  that  of  his  guardian :  it  would  seem  to  follow, 
therefore,  that  under  this  system  of  law,  the  guardian  might 
have  changed  the  domicil  of  the  ward.  The  same  provision 
is  to  be  found  in  the  existing  Code  Civil ;  and  no  doubt  is 
entertained  by  modem  writers  as  to  this  power  of  the 
guardian  (j>). 

CVIII.  Though  Pothier's  objection  is  couched  in  language 
which  appears  imiversally  applicable  to  change  of  domicil  by 
the  guardian  {p\  the  objection  would  seem  to  have  been 
practically  confined  to  cases  where  the  transfer  of  the  domicil 
varied,  in  the  event  of  the  minor's  death,  the  rights  of  the 
representative  {q). 

CIX.  As  to  the  power  of  the  surviving  mother  to  change 
the  domicil  of  her  minor  children,  it  had  no  existence  in  the 
Roman  Law;  but  Pothier  unhesitatingly  asserts  its  existence 
under  the  French  Law,  with  this  limitation,  that  the  transfer 
must  be  made  without  any  fraudulent  intent ;  and  he  adds : 
^  It  will  be  fmudulent,  if  there  appears  no  reason  for  the 
"  transfer  of  the  domicil,  except  that  of  obtaining  advantages 

(n)  Code,  liv.  i.  t.  iii.  Art.  108 : ''  II  aura  son  domicile  chez  ses  p^re 
et  m^  ou  tuteur."  The  Civil  Code  of  Louisiana  is  to  the  same 
effect,  art.  48,  KerWs  Commentaries^  vol.  ii.  p.  227,  note. 

(o)  Merlin^s  Repertoire  de  Jtirisprudence,  torn.  viii.  Domicile,  s.  3. 

(p)  Merlin  says,  that  the  only  doubt  under  the  old  law  was  as  to  the 
case  of  a  guardian  who  was  also  an  ascendant  relative  of  the  minor, 
for  that  as  to  the  case  of  a  guardian  who  was  a  stranger  in  blood,  or 
a  coUateral  relation,  it  was  unanimously  admitted  that  he  had  no 
power   to  change  the  domicil  of  the  minor. — Bep,  de  Jur,  t.  viii. 

Bcmiale^  s.  3. 

(g)  ''Posse  tatorem  pupilli  sui  domicilium  mutare,  perinde  ut 
potest  parens  superstes,  nescio  quisquam  serio  dubitaverit  si  succes- 
sionis  legitime  causa  non  versetur,  nam  si  hsec  versetur  multa  dispu- 
tatio  est  ut  mox  audies." — Bynkershoeky  QtuBst,  J.  P.  1.  i  c.  xvi. 
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'^  with  respect  to  the  succession  to  the  moveable  property  of 
« the  children." 

ex.  Those  who  agree  with  Pothier  (r),  liken  this  power 
of  the  surviving  parent  to  that  which  the  guardian  of  an 
infant  possesses,  of  binding  him  bj  contracts  band  Jidt 
entered  into  in  his  behalf.  Bynkershoek  is  of  a  contraiy 
opinion ;  he  puts  the  case  of  a  minor,  the  succession  to  whose 
property  would  be  regulated  according  to  a  law  which  made 
his  next  of  kin  heirs  in  the  event  of  his  death  happening  in 
the  place  of  his  parental  domicil,  being  removed  by  his 
guardian  to  another  place  where  a  law  prevailed  which  con- 
stituted the  guardian  heir ;  and  he  affirms  that  this  latter 
domicil  cannot  be  impeached,  though  he  admits  that  the 
minor  could  not  of  his  own  will  {proprio  marte)  have  made 
the  transfer. 

CXI.  He  then  supposes  an  objection  to  be  taken  that  this 
was  a  fraudulent  defeating  of  the  deceased  parents'  intention, 
who  left  their  child  in  a  domicil,  according  to  the  law  of 
which  they  knew  that,  in  the  event  of  his  death,  his  and 
their  relations  would  succeed  to  his  property ;  and  he 
answers  this  objection  by  remarking  that  it  would  have 
been  competent  to  the  parents  to  have  guarded  against  this 
contingency,  either  by  an  antenuptial  act  or  by  a  testament, 
and  that  as  they  had  not  done  so,  the  presumption  was  they 
would  not  have  objected  to  the  effect  of  the  transferred 
domicil ;  an  argument  which  has  additional  weight  in  a  case 
where  such  transfer  has  been  effected  by  the  surviving  parent 
instead  of  the  guardian,  for  the  presumption  then  would  be 
very  strong  **  that  the  defunct  parent  loved  the  surviving 
"  partner  of  wedlock  better  than  any  relations,  and  was, 
"  besides,  perfectly  aware  that,  the  child  having  attained  to 
"  puberty,  could,  under  any  change  of  domicil,  dispose  of  his 
"  property  by  testament,  according  to'  his  pleasure." 

CXII.  Some  jurists  have  been  of  opinion,  that  the  domicil 


(r)  BiirgeU  Commentaries  on  Colonial  and  Foreign  Laws,  vol.   L 
p.  39. 
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of  the  minor  may  be  changed  by  the  surviving  parent  or 
gnaidian,  when  by  such  transfer  no  third  person  is  injured — 
when  it  is  not  made  in  Jraudem  tertii  («), — that  in  such 
cases  it  must  be  duly  considered  quo  animo  the  transfer  was 
made.  And  it  has  been  said  that  one  of  the  indications  of 
fraud  would  be^  the  state  of  health  {t)  of  the  minor  at  the 
time  of  his  removal ;  that  if  he  was  sick  and  ill  at  such  time^ 
the  presumption  of  fraud  would  be  strong ;  if  he  was  well 
and  stouty  it  would  be  otherwise.  Bynkershoek  treats  (u) 
the  objection  and  the  example  with  scarcely  suppressed 
ridicule,  and  meets  them  with  strenuous  contradiction, 
founded  on  the  practical  impossibility  of  ascertaining  the 
real  motives  of  the  parties,  the  insuperable  difficulty  of 
defining  the  amount  and  nature  of  the  illness  during  which 
a  removal  shall  be  holden  fraudulent,  the  uncertainty  of  the 
proofs,  and  other  objections,  which  would  throw  the  whole 
matter  into  such  confusion  that  it  would  be  a  wiser  rule  of 
law  to  hold  every  transfer  of  a  minor's  domicil  which 
caused  an  alteration  in  the  succession  to  his  property, 
fraudulent  and  illegal. 

CXIII.  Mascardus  mentions  the  following  case: — A  boy 
was  bom  in  the  parish  of  St.  Peter's ;  he  was  left  an  orphan 
under  the  guardianship  of  his  great*grandmother,who  resided 
in  the  parish  of  St.  Paul's,  and  there  she  took  the  minor  to 
live  with  her,  which  he  did  for  fourteen  years,  there  attend- 
ing the  services,  and  there  receiving  the  Sacraments  of  the 
Church.     Nevertheless,  he  had  always  wished  to  remain  in 


(«)  So  Wolff  J  maintaming  the  position  that  every  one  is  at  liberty  to 
change  his  domicil,  observes,  '^  Quoniam  tamen  unicaique  permitten- 
dtun,  nt  voluntatem  suam  mutet,  quamdiu  nil  agit  contra  jus  alterius." 
— JiM  OtfiUiwrn^  c.  i.  s.  189. 

(<)  Of  this  opinion  is  J".  Voet,  Comm,  ad  Fomdtctas,  1.  v.  t.  L  s.  100. 

{u)  ^'Sed  quern  vocas  languentem  et  fiegrotantem,  non,  putem  si 
caput,  si  dentes  doleant.  Sed  quid  si  febricula  comes  adsit  ?  Nescio, 
et  lubrica  res  esset  gradum  morbi  definire.  Si  simile  quid  placeret 
mallem  omnem  translationem  domicilii,  quae  successionem  intestati 
mutat,  habere  pro  fraudulent^,  nisi  probetur,  aliam  fuisse  mutandi 
domicilium  causam." — Bynk,  %d>i  suprd. 

VOL.    IV.  G 
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the  parish  of  St  Peter's.  He  paid,  it  is  said^  tithes  there 
and  other  ecclesiastical  dues,  and  kept  his  name  on  the  list 
of  parishioners,  and  had  a  furnished  house  in  the  parish. 
When  he  became  an  adult  he  married,  and  told  his  guardian 
that  it  was  his  intention  to  take  his  wife  to  his  own  house 
{proprios  Iare8\  where  everything  was  prepared  for  her 
reception.  Before,  however,  this  was  accomplished,  and  at 
the  age  of  eighteen,  he  died,  having  made  his  will,  and 
expressed  his  desire  to  be  buried  in  the  burying-place 
belonging  to  a  certain  religious  order.  By  the  Canon  Law, 
this  order  was  bound  to  pay  a  certain  part  of  the  dues  of 
sepulture  to  the  parish  church.  The  question  arose,  which 
church  that  was? — that  of  St.  Peter's,  the  parish  of  his 
parents,  and,  as  far  as  he  could  make  it,  his  own,  or  of 
St.  Paul's,  that  of  his  guardian,  and  within  whose  authority 
he  had  died.  Upon  this  question  the  Canonists  were  mudi 
divided,  there  being  about  the  same  weight  of  authority  for 
either  opinion  (x). 

CXIY.  In  a  case  argued  in  the  Consistory  of  London,  in 
1752,  it  was  mentioned  as  one  of  the  acknowledged  general 
principles  of  Domicil,  that  neither  a  mother  nor  a  guardian 
could  change  the  minor's  domicil;  but  the  point  was  not 
decided  by  Sir  Edward  Simpson,  who  then  presided  over 
that  Court  (y). 

CXV.  In  1817,  the  question  of  the  powers  of  the  surviving 
mother  underwent  very  elaborate  and  able  discussion  in  the 
High  Court  of  Chancery,  before  Sir  William  Grant 
Thomas  Pottinger,  a  native  of  England,  domiciled  and  died 
in  Guernsey,  the  place  of  his  domicil,  intestate,  leaving  seven 
children  living  at  his  decease,  four  by  his  former  wife,  and 
three  by  his  widow,  who  also  gave  birth  to  a  posthumous 


(x)  De  PrcbationUnis  Conclus.  XL VI.  ss.  30,  35.  "Utraque  pan 
validissimiB  est  fulcita  rationibus — cui  tamen  adhsereas  sententise  tuom, 
lector,  esto  judicium,"  Mascardiis  not  very  satiafactorily  observes. 

(y)  Scrimshire  v.  /ScriwwTwrc,  Haggard'8  Consistorial  BeportSf  vol.  ii. 
p.  405. 
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child.     The  widow,  after  the  death  of  her  husband,  was 

appointed  guardian  of  the  children  by  the  Boyal  Court  of 

Guernsey,  and,  in  conjunction  with  another  person,  who  was 

appointed  guardian  of  the  children  by  the  former  marriage, 

sold  the  property  of  the  intestate,  and  invested  the  produce 

in  the  English  funds ;   after  which  she  came  to  England 

with  her  children,  and  was  domiciled  there.     On  the  death 

of  some  of  her  children  under  age,  a  question  arose  whether 

the  shares  of  the  property  had  become  distributable  according 

to  the  laws  of  England  or  of  Guernsey.     The  very  eminent 

judge  who  adjudicated  upon  this  matter,  observing  upon  the 

meagre  information  to  be  derived  from  English  Law  upon 

the  subject  of  Domicil,  and  the  necessity  of  resorting  to  the 

writings   of   foreign   jurists  for  the  decision  of  most  of 

the  questions  arising  upon  it,  said  :  '^  Here  the  question  is, 

*^  whether,  after  the  death  of  the  father,  the  children  remain- 

^'  ing  under  the  care  of  the  mother  follow  the  domicil  which 

^^  she  may  acquire,  or  retain  that  which  their  father  had  at 

"  his  death,  until  they  are  capable  of  gaining  one  by  acts  of 

*'  their  own.     The  weight  of  authority  is  certainly  in  favour 

^^  of  the  former  proposition.      It  has  the  sanction  both  of 

"  Voet  and  Bynkershoek ;  the  former,  however,  qualifying 

it  by  a  condition  that  the  domicil  shall  not  have  been 

changed,  for    the  fraudulent  purpose  of   obtaining  an 

advantage  by  altering  the  rule  of  succession.     Pothier, 

whose  authority  is  equal  to  that  of  either,  maintains  the 

proposition  as  thus  qualified.     There  is  an  introductory 

chapter  to  his  Treatise  on  the  Custom  of  Orleans,  in  which 

he  considers  several  points  that  are  common  to  all  the 

customs  of  France;  and,  among  others,  the  Law  of  Domicil. 

He  holds,  in  opposition  to  the  opinion  of  some  jurists,  that 

a  tutor  cannot  change  the  domicil  of  his  pupil ;  but  he 

considers  it  as  clear,  that  the  domicil  of  the  surviving 

mother  is  also  the  domicil  of  the  children,  provided  it  be 

"  not  with  a  fraudulent  view  to  their  succession  that  she 

"  shifts  the  place  of  her  abode.      And  (he  says)  that  such 
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'^  fraud  would  be  presumed^  if  no  reasonable  motive  could  be 
''  assigned  for  the  change. 

'^  There  never  was  a  case  in  which  there  could  be  leas 
*' suspicion  of  fraud  than  the  present  The  father  and 
"  mother  were  both  natives  of  England.  They  had  no  long 
residence  in  Guernsey;  and  after  the  father's  death,  there 
was  an  end  of  the  only  tie  which  connected  the  family  with 
'^  that  island.  That  the  mother  should  return  to  this  country, 
"  and  bring  her  children  with  her,  was  so  much  a  matter  of 
'<  course  that  the  fact  of  her  doing  so  can  excite  no  suspicion 
'*  of  an  improper  motive ;  I  think,  therefore,  the  Master  has 
rightly  found  the  deceased  children  to  have  been  domiciled 
in  England  {z).  It  is,  consequently,  by  the  law  of  this 
country  that  the  succession  to  their  personal  property 
"  must  be  regulated"  (a). 

CXVI.  It  would  appear  that  the  very  eminent  judge  who 
decided  this  case  inclined  to  the  opinion  of  Pothier,  in  oppo- 
sition to  that  of  Bynkershoek,  that  the  question  of  fraud 
might  be  entered  into  in  considering  a  change  of  domicil ; 
but  the  decision  can  hardly  be  pronounced  to  be  express 
upon  this  point.  It  is  said :  "  There  never  was  a  case  in 
^^  which  there  could  be  less  suspicion  of  fraud:"  but  it  is  not 
ssdd,  that  if  there  were  a  suspicion  of  fraud,  the  Court  would 
examine  into  it.  In  this  case,  it  happened  that  the  surviving 
mother  was  also  guardian,  but  the  decision  has  reference  to 
her  only  as  acting  in  the  former  capacity. 

CXVII.  With  respect  to  the  effect  of  the  judgment  in 


(2)  PoUinger  v.  Wightman,  3  MerivMs  BqwrU,  p.  67.  The  prin- 
ciple of  .this  case  has  been  adopted  in  America. — Holyoke  v.  HoAms, 
5  Pickerings  Eeports,  p.  20 ;  Kenfa  (hmmentaries,  voL  IL  p.  227, 
note. 

(a)  Inhabitants  of  Woodmd  v.  Ivihabitants  of  Paidfbwry,  Lord  Ba^ 
moneys  BeportSj  vol.  ii.  623 ;  Cvmiier  v.  MUtorif  2  Sdlkeld^s  BeporUy 
523  ;  Rex  v.  Inhabitants  of  Boston  Torfe,  Burrow's  Settlement  Cases, 
49  ;  Bex  v.  Inhabitants  of  OuUon,  ibid.  64  ;  Woodesan^s  Lectures, 
pp.  27S-9  ;  1  Nolan^s  Poor  Laws,  236-76 ;  Kent^s  Commentaries  0% 
American  Law,  voL  ii.  p.  431,  note. 
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Pottinger  y.  Wightman^  it  should  be  mentioned  that  in  a 
recent  and  very  important  case,  adjudicated  upon  by  the 
House  of  Lords^  Lord  Campbell  said :  '^  I  think  that  the 
"  case  of  Pottinger  v.  Wightman  must  be  taken  conclusively 
^^to  have  settled  the  general  doctrine^  that  if,  after  the 
^*  death  of  the  father,  an  infant  lives  with  its  mother,  and 
**  the  mother  acquires  a  new  domicil,  it  is  communicated  to 
<^the  infant"  (b)i  and  Lord  Chancellor  Lyndhurst  made 
this  observation:  **The  case  of  Pottijiger  v.  JVightman 
"  appears  to  have  been  well  argued  and  well  considered,  and 
'*  must  be  held  conclusive  as  to  the  mother's  power  to  change 
**  the  domicil, — ^which  is  a  novel  point  in  the  law  of  England 
"  — ^unless  there  is  some  opposite  decision." 

CX VIII.  According  to  the  principles  of  the  Scotch  Law, 
it  should  seem  that  the  power  of  choosing  a  domicil  would 
vest  in  the  minor  on  attaining  puberty,  at  the  same  age  as 
would  formerly  have  been  sufBcient  to  render  the  marriage 
or  the  testament  of  a  minor  valid.  Erskine  says,  '^  The 
persons  of  pupils  are  under  the  power  either  of  their  tutors 
or  of  their  nearest  cognates ;  but  the  minor  after  pupilarity 
has  the  disposal  of  his  own  person,  and  may  reside  where 
he  pleases"  (c).  Where  the  law  of  the  country  permits  a 
minor  to  dispose  of  personal  property  by  testament,  it  would, 
of  course,  allow  him,  by  changing  his  domicil,  to  vary  the 
succession  to  him  in  the  case  of  an  intestacy. 

CXIX.  The  principle  of  the  judgment  in  Pottinger  v. 
Wightman  has  been  adopted  by  the  American  tribunals  ((f), 
but  I  am  not  aware  that  any  express  decision  has  been 
delivered,  either  in  the  Courts  of  that  country,  or  of  England, 
upon  the  question  of  the  power  of  the  guardian  or  tutor  to 
change  the  domicil  of  the  minor.  The  present  law  of  France 
declares  the  domicil  of  the  unemancipated  minor  to  be  that 
of  his  father,  mother,  or  guardian  {e), 

(6)  Johnstone  v.  Beattie,  10  Clark  dk  FmneU/y,  p.  138. 
(c)  Bk.  i.  t.  vii  s.  8. 

(cQ  Holyoke  v.  Hoshins,  5  Pickering's  Beports^  90,  note, 
(e)  ' '  Ii6  minenr  non  ^mandp^  aura  son  domicile  chez  ses  p^re  et  m^ie 
on  tateur."~The  last  edition  of  the  Code  CivU,  L  L  t.  iii.  art  108. 


it 
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Mr.  Henry,  in  his  commentary  upon  the  case  of  PotHnger 
v.  fVightman^  observes,  that  although  the  transfer  of  domicil 
was  holden  to  be  valid  in  that  particular  case,  nevertheless, 
inasmuch  as,  wheresoever  the  law  of  Holland  is  in  force,  the 
children  have  a  vested  interest,  he  conceives  no  change  of 
property  or  of  domicil  by  an  executor  or  guardian  would 
affect  that  (/). 

CXX.  What  might  be  considered  emancipation  of  a 
minor  under  the  English  Law  may  be  doubtful;  but  it 
seems  clear  at  least  that  the  marriage  {g)  of  the  minor  would 
emancipate  him,  and  give  him  the  power  of  acquiring  a  new 
domicil  (A). 

CXXI.  According  to  the  old  law  of  France  (i),  the 
minor  preserved  his  paternal  domicil,  although  his  guardian 
was  domiciled  elsewhere ;  and,  if  the  minor  died  during  his 
minority,  his  effects  were  disposed  of  according  to  the  law  of 
his  father's  domicil.  Yet  the  minor  might  acquire  a  capacity 
of  choosing  his  own  domicil  by  being  emancipated  by  the 
law,  or  by  the  sentence  of  a  judge.  It  should  seem  from 
the  following  case,  that  such  a  capacity  was  acquired  by 
entering  into  the  military  service  (J), 

CXXII.  The  Sieur  Dflattre,  who  served  as  an  officer  in 
the  French  army,  passed  the  winter  of  every  year  at  Dun- 
kirk. He  died  at  the  age  of  eighteen.  A  question  arose 
whether  his  domicil  could  be  fixed  at  Dunkirk,  or  whether 
he  was  not  bound  to  the  domicil  of  his  guardian  at  St. 
Omer,  where  his  mother  had  been  domiciled  at  the  time  of 


(/)  Odwm  V.  Forbes,  HefiMrkfs  Report,  p.  208,  note,  App. 

(g)  One  of  the  cases  allowed  by  the  French  Law ;  see  thereon,  CVxie 
CivU,  L  i.  t.  X.  c.  iii. 

QC)  Whether  a  guardian  validly  appointed  in  any  given  coontry  has 
an  authority  for  the  protection  of  the  ward,  and  the  adminiatration  of 
his  personal  estate  everywhere  ex  comitate,  has  been  a  matter  of  some 
dispute  with  jurists.     Vide  post,  chapter  xxv. 

(i)  Demsart,  Domicile,  s.  2.  So  the  Roman  Law  :  *'  Placet  etiam 
filiumfamilias  domidlium  habere  posse."  '*  Non  ntique  ibi  ubi  pater 
habuit,  sed  ubicunque  ipse  domidlium  constituent." — Dig,  L  3,  4. 

(J)  Vide  amJth,  §  xciii. 
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her  deaths  and  where  his  guardian  was  then  domiciled.  The 
disposition  of  his  personalty  varied  accordingly.  The 
Court  at  Montreuil  pronounced  for  the  domicil  of  St.  Omer ; 
but  the  sentence  was  reversed  by  an  *^  arret"  (1769),  which 
decreed  in  favour  of  the  domicil  of  Dunkirk  (A). 

CXXIII.  But  Cochin  was  of  opinion  that  the  Marquis 
de  St.  Pater  did  not  cease  to  have  the  domicil  of  his  guar- 
dian by  becoming  the  King's  page,  or  by  obtaining  a 
company  of  infantry  under  the  Dauphin  (/). 

CXXIV.  So  by  accepting  a  benefice,  or  other  oflSce  from 
which  he  is  not  removeable,  or  by  entering  into  a  house  of 
commerce,  with  the  consent  of  those  imder  whose  control  he 
is,  the  minor  becomes  emancipated,  and  capable  of  acquiring 
a  domicil  of  his  own. 

CXXY.  By  marriage,  also,  the  minor  may  acquire, 
either  the  domicil  of  his  wife,  or,  after  marriage  (m),  any 
domicil  he  may  choose. 

CXXYI.  According  to  Pothier,  the  marriage  must  have 
been  contracted  with  the  consent  of  one  of  his  parents  or 
guardian ;  but  it  can  scarcely  be  doubted,  as  has  been 
observed,  that  in  Great  Britain,  a  minor  once  married, 
whether  with  or  without  the  proper  consent,  would  beholden 
capable  of  choosing  his  domicil  (n). 


{k)  In  the  edition  of  Denisart,  of  1787,  it  is  said  that  it  is  difficult  to 
see  the  '^  motif  of  this  "  arr^t,"  and  that  it  is  only  reprinted  because 
it  is  in  the  former  edition.  Surely,  however,  the  ground  of  the  decree 
must  have  been  that  the  Sieur's  employment  as  an  officer  capacitated 
him  to  choose  a  domicil ;  and  such,  I  find,  is  the  opinion  expressed  in 
the  last  edition  of  Merlin,  where  this  '*  arrdt "  is  characterised  as  one 
''  qoi  a  nettement  jug^  que  le  mineur  ^mancipd  pouvoit  se  choisir  un 
domicile." 

(I)  (Euvres,  t.  vL  p.  227. 

(m)  *^  U  parait  en  effet  que  le  domicile  occasionn^  par  le  manage  doit 
I'emporter  sur  celui  de  la  naissance." — MerH/n,  Domicile  V,  tome  viii. 
p.  347. 

(n)  *'  Un  mineut  ne  pent  pas  transferer  ik  son  gr^  son  domicile  :  il  le 
pent  n^anmoins  en  certains  cas  :  1.  II  pent,  en  contractant  manage  du 
consentement  de  ceux  sous  la  puissance  desquels  il  est,  transferer  son 
domicile  an  lieu  oil  il  prend  sa  f  emme,  et  il  peut  mdme,  depuia  qu'il 
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CXXYII.  It  would  appear  from  the  following  case  that 
the  Scotch  Law  would  refuse  equally  to  mother  and  guar- 
dian the  power  of  changing  the  minor's  domicil ;  for  though 
the  case  of  Pottinger  y.  Wightman  (o)  ifi  the  only  express 
decision  in  an  English  Court  relative  to  a  change  of  dmnicil 
during  infancy,  yet  some  very  strong  judicial  dicta  have 
been  applied  to  this  question  in  Scotland,  though  the  case 
which  gave  rise  to  tliem  was  not  decided  upon  this^  but 
upon  another  point. 

CXXVIII.  It  was  brought  in  1829  before  the  Court  of 
Session  in  Scotland.  Robert  Alexander  Faterson  Wallace 
was  bom  in  Scotland ;  his  father.  Captain  Wallace,  was  also 
by  birth  a  Scotchman,  and  an  officer  in  the  army,  who  had 
married  Miss  Oliver,  an  English  lady,  in  England.  The 
father  named  guardians  to  his  child,  one  of  whom,  the 
maternal  grandfather,  Mr.  Oliver,  resided  in  England; 
another,  Mr.  Hathom,  resided  in  Scotland,  The  father 
died  when  the  infant  was  of  tender  years,  and  the  child  was 
conveyed  by  his  mother  into  England.  She  also  died 
during  the  infancy  of  the  child,  who  continued  in  England, 
under  the  charge  of  his  maternal  grandfather,  one  of  his 
guardians,  and  was  sent  to  English  schools  and  to  an  Eng- 
lish university.  The  bulk  of  the  property  consisted  in  stock 
of  the  Bank  of  Scotland.  He  occasionally  visited  that 
country,  as  well  before  as  after  he  came  of  age.  He  pur- 
chased a  small  landed  estate  in  Scotland  after  he  had 
attained  majority.  He  died  at  Hastings,  in  England,  in 
1824,  aged  twenty-two  years  and  seven  months,  a  bachelor 
and  intestate. 

His  personal  property  was  claimed,  in  the  Courts  both  of 


est  mari^,  le  transferer  oh  bon  lui  semblera.  2.  Un  minear  pent 
transferer  son  domicile  soit  au  lieu  oii  il  est  ponrvu  d'nn  benefice  oh. 
d'une  charge,  ou  antre  emploi  non  amovible  qni  d^mande  residence 
perpetuelle  ;  soit  au  lieu  oil,  du  consentement  de  ceux  sous  la  poissanoe 
desquels  il  est,  il  formeroit  nn  etablissement  de  commerce." — PotKier^ 
Introduction  aux  Coutumes,  p.  6. 
(o)  3  MerivdU^s  JBep.  p.  67. 
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England  and  Scotland^  by  his  maternal  grandfather  as  next 
of  kin,  according  to  the  law  of  England ;  and  by  his  paternal 
uncle  and  aunt,  as  his  next  of  kin  according  to  the  law  of 
Scotland. 

CXXIX.  The  Lord  Ordinary  (Cringletie)  gave  the  fol- 
lowing note  on  the  cause  when  he  pronounced  his  Inter- 
locutor. 

**  3rd  December,  1829. — The  Lord  Ordinary  regrets  that 
"  the  parties  have  thought  it  necessary  to  detail  the  circum- 
'^  stances  of  Captain  Wallace's  marriage  with  Miss  Oliver  in 
England,  and  the  terms  of  his  contract  of  marriage  with 
that  lady :  as  to  the  Lord  Ordinary  they  appear  not  to 
have  the  least  bearing  on  the  cause.  A  man  by  marrying 
in  England  an  Englishwoman  does  not  thereby  become 
domiciled  there :  nor  is  it  necessary  that  he  should  reside 
a  day  there  for  that  purpose :  far  less  does  he  make  his 
children  domiciled  there  by  the  mere  act  of  marrying  in 
England.  The  lady  resides  in  a  certain  parish  for  a  spe- 
cified time  to  enable  her  to  be  married  in  the  church  of  it, 
''  and  an  oath  must  be  made  that  such  has  been  her  resi- 
^^  dence  and  domicil,  otherwise  she  requires  a  special  license 
**  to  be  married."  (The  Lord  Ordinary  here  further  illus- 
trated this  position  by  an  anecdote  respecting  his  own 
marriage.)  *^  Captain  Wallace  having  been  a  Scotchman 
in  the  army,  did  not  acquire  any  domicil  by  marrying 
there,  but  returned  to  Edinburgh,  where  he  sold  out  of  the 
army,  lived  there  for  some  time,  and  died  here.  There 
''  can,  therefore,  be  no  doubt  that  he  died  here  domiciled  as 
"  a  Scotchman.  As  to  his  son,  B.  A.  Wallace,  it  is 
admitted  that  he  was  born  in  Edinburgh,  and  went  to 
England  with  his  mother.  Even  had  there  been  no  con- 
tract made  before  he  was  permitted  to  accompany  her,  the 
Lord  Ordinary  could  have  no  doubt  that,  had  he  died  in 
pupilarity,  his  legal  domicil  of  Scotland  would  not  have 
been  changed  by  his  residence  in  England :  a  pupil  has  no 
^^  persona  standi,  has  no  will  in  law,  and  he  cannot  act  for 
^^  himself— could  not  fix  his  domicil — cannot  make  a  will* 
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^'  But  the  matter  is  quite  changed  when  he  passes  the  years  of 
"  pupilarity.  As  a  domiciled  Scotchman  he  is  entitled  to 
**  act  for  himself  with  the  consent  of  his  curators :  he  is 
^^  entitled  to  live  where  he  pleases :  for  curators  have  no 
"  control  over  his  person."  (In  support  of  thb  position  the 
passage  in  Erskine  already  referred  to  was  cited.)  '*  The 
*^  defenders  seem  totally  to  have  lost  sight  of  this  principle. 
'^  They  state  their  case  as  if  Mr.  Hathom  could  have  pre- 
'^  vented  B.  A.  Wallace  from  living  in  England ;  as  if  he 
"  placed  him  there^  and  was  at  the  expense  of  his  education 
'^  there :  when  it  is  quite  plain  that  it  was  Mr.  Hathom's 
^^  indispensable  duty  to  advance  the  minor's  own  funds  to 
*'  him,  for  a  suitable  and  reasonable  maintenance  and  educa- 
^'  tion.  Still,  residence  merely  for  education  may  be  ques- 
*^  tionable  how  far  it  constitutes  a  domicil  to  govern  Bucces- 
*'  sion.  But  when  education  is  over,  when  a  man  attains 
'^  majority y  and  still  resides  in  England j  making  only  short 
^^  visits  to  Scotland,  having  no  house  of  his  mon  in  which  he 
*^  lives  in  Scotland,  and  dies  in  a  house  in  England  of  his 
*^  own — ^the  Lord  Ordinary  confesses  that  he  thinks  there  is 
*^  little  room  for  doubting  what  must  be  held  to  be  his 
^^  domicil.  From  the  admitted  facts  in  the  case  the  question 
appears  to  have  been  fairly  tried  in  a  competent  Court  in 
England ;  and  a  question  may  arise  how  far  it  is  proper  or 
competent  to  try  it  again  here ;  and  whether  an  appeal 
from  the  English  judgment  would  not  be  the  mode  to 
"  obtain  redress"  (/>). 

The  matter  was  subsequently  settled  by  compromise,  and 
the  proceedings  in  the  Court  of  Scotland  withdrawn. 

CXXX.  The  proceedings  in  England,  to  which  the  Lord 
Ordinary  referred,  took  place  in  1825,  before  the  Preroga- 
tive Court  of  Canterbury,  where  the  same  parties,  viz.  the 
paternal  uncle  and  aunt  on  the  one  side,  and  the  maternal 
grandfather  on  the  other,  respectively  claimed  administra- 
tion.    Sir  John  Nicholl  decided  in  favour  of  the  latter, 

(p)  Robertson  on  Personal  Sitecession,  p.  201,  note. 
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finding  the  domicil  of  the  deceased  to  be  English^  and 
founding  this  opinion  entirely  on  the  evidence  that  the 
deceased  had  chosen  a  domicil  for  himself  after  the  at- 
tainment of  his  majority.  The  point  as  to  whether  or  no  a 
domicil  could  be  changed  during  infancy  was  not  alluded  to 
by  the  judge  (y). 

CXXXI.  According  to  the  Roman  Law  (r\  it  devolved 
on  the  Praetor  to  settle  the  place  of  abode  and  education  of 
the  minor. 

CXXXIL  The  illegitimate  {s)  minor,  according  to  the 
doctrine  of  the  Boman  Law  {t)y  obtained  the  domicil  of  his 
mother;  and  this  doctrine  seems  to  have  been  generally 
recognized  in  Europe;  but  in  Germany  the  illegitimate 
child  does  not  follow  the  mother  in  territorial  relations  which 
she  may  acquire  through  marriage.  The  tendency  in  that 
country  appears  to  be  in  favour  of  regarding  the  father  who 
recognizes,  as  well  as  the  father  who  adopts,  the  child,  as 
imparting  his  domicil  to  the  child  (u).  The  Foundling  takes 
his  domicil  from  the  place  of  his  finding,  but  removal  to  a 
place  for  education  or  adoption  may  confer  a  new  domicil  (or). 


{q)  There  Ib  no  report  of  this  important  case,  but  a  summary  of  it 
is  given  in  Bobertson'a  Personal  Siuxeasion,  p.  275,  note. 

(r)  '^Solet  Prastorfrequentissim^  adiri,  ut  oonstituat,  ubi  filii,  vel 
alantur  vel  marentur,  non  tantum  in  postumis,  verum  omnino  in 
pueris." — Dig.  lib.  zxyii.  t.  ii.  :  Fr.  ubipupUhts  educari  vel  moraH 
debet.  "Si  disceptetur  ubi  morari  vel  educari  pupillum  oportent, 
causa  oogmt&  id  I^sesidem  statuere  oportebit." — Ibid. 

{$)  As  to  policy  of  States  with  respect  to  illegitimate  children,  vide 
post,  ch.  zxiv. 

{t)  ''Ejus  qui  justum  patrem  non  habet  prima  origo  a  matre." — 
Dig.  L  t.  i.  B.  9  ;  Story's  Confiict  of  LawSy  ch.  iiL  s.  46. 

(tt)  BhwJtschJA,  Das  Modems  VlfUcerrecht,  §  366,  cited  by  Wharton,  §  36. 

(x)  Wharton,  §  40 ;  Samgny,  B.  R.  viii.  §  389 ;  Fodix,  p.  53. 
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CHAPTER  X. 

II.    THE    STUDENT. 

CXXXIIL  The  maxim  of  the  Boman  Law  upon  this 
head  has  been  generally  adopted  by  European  jurists; 
namely,  that  those  who  sojourn  in  a  particular  place,  for  the 
purpose  of  prosecuting  their  studies,  do  not  acquire  a 
domicil  in  that  place.  Ten  years  are  the  period  specified  in 
the  Boman  Law,  during  which  no  domicil  was  created ;  and 
the  inference  seems  to  be,  that  if  they  continued  to  stay 
there  after  the  lapse  of  that  time,  a  domicil  would  be  ac- 
quired. It  was  further  provided  by  that  law,  that  no  father 
who  frequented  the  scene  of  his  son's  studies  should  obtain 
a  domicil  there.  This  doctrine,  therefore,  was  especiallj 
applied  to  minors:  the  principle  of  it  would,  however, 
appear  to  include  majors  (a). 


(a)  "  Nee  ipsi  qui  studiorum  cauB&  aliquo  loco  morantur  domiciliiuii 
ibi  habere  creduntur,  nisi  deoem  anniB  transaciis  eo  loco  aedes  sibi 
constituerint,  secundtun  epistolam  Divi  Adriani,  nee  pater  qui  propter 
filium  studentem  frequentiils  ad  eum  eommeat." — C,  x.  t.  zl.  a.  2. 

There  has  been  a  decision  upon  the  point  in  America  :  The  Inkabir 
twUs  of  €hra/nby  v.  Inhabitants  of  Amherst.  According  to  this  case,  a 
student  of  a  college  does  not  change  his  domicil  by  his  occasional  resi- 
dence at  college;  (a  settlement  case),  Massachusetts Bq[H)rts,  yoL  vii.  p.  1. 
PxUnamY,  Johnson  and  others  decided  that  a  student  in  the  Theological 
Institution  at  Andover,  being  of  age  and  emancipated  from  his  father's 
family,  is  entitled  to  a  vote  in  that  town  for  the  election  of  senator, 
10  MoMOchisetts  Beports,  p.  492,  c.  488.  Domicil  and  the  right  to 
vote  in  America  are  not  to  be  confounded,  Mr.  Wharton  (§  48) 
observes. 
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III. — THE  LUNATIC. 

CXXXI V.  The  power  of  the  guardian  with  respect  to  the 
domicil  of  the  lunatic  and  the  idiot^  seems  to  fall  under  the 
principle  already  discussed  of  his  power  with  respect  to  the 
domicil  of  the  minor  (&)• 

CXXXV.  By  the  old  law  of  France  the  lunatic  either  pre- 
served the  domicil  of  his  origin,  or  that  which  he  had  last 
chosen  before  he  had  been  placed  under  the  care  of  a  Curator. 
By  the  Code  Civil  the  domicil  of  the  Tutor  (Juteur)  deter- 
mines that  of  the  lunatic  (c). 

CXXXVI.  That  a  similar  rule  obtains  in  (d)  England 
seems  a  reasonable  inference  from  the  following  case  (e). 

George  Morrison  was  bom  and  resided  in  England.  In 
July  1742  he  lent  2,100/.  to  his  nephew  the  Earl  of  Suther- 
land, then  in  London,  who  granted  bond  for  it  in  the  English 
form.  On  a  commission  of  lunacy  in  England  Mr.  Morrison 
was  afterwards  found  to  be  a  lunatic,  and  two  grants  were 
issued  under  the  Great  Seal :  one  by  which  the  custody  of 
the  person  of  the  lunatic  was  granted  to  Sir  Nicholas 
Bayley ;  the  other  by  which  the  custody  of  the  estate  and 


(h)  M.  de  Desquiron  observes,  '^  II  tombe  bous  les  sens  que  le  majeur 
qui  eet  £rap{>^  d'interdiction  perd  I'administration  de  ses  biens,  parce- 
qu'il  est  reconnu  dana  un  dtat  de  foiblesse  qui  I'assimile  aux  mineurs 
non  ^mancip^  :  d^a  lors  il  oesae  k  avoir  un  domicile  parcequ'il  a  perdu 
la  quality  n^cessaire  pour  manif ester  sa  volenti. — TraiU  du  Domicile, 
s.  94,  p.  d4. 

(e)  "  Le  majeur  iuterdit  aura  son  domicile  chez  son  tutewr,'* — Code 
CivU,  art.  108.  In  the  first  edition  of  the  Code  the  word  was  '  ^  cwateiir, " 
See  DwrarUcn^s  Coura  du  Droit  Frcm^oia,  1.  i.  t.  iii.  s.  371 ;  Merlin's 
RSp.  de  Juriap.  t.  viii.  tU.  Du  Domicile,  s.  4. 

(d)  Mr.  Westlake  remarks  that  this  is  the  modern  French  rule,  be- 
cause the  uniformity  of  the  present  law  in  France  has  deprived  the 
domicil  of  its  effect  on  the  distribution  of  property  after  death ;  and 
this  may  be  the  reason. — Westlake,  pp.  47-8. 

(e)  Mr.  Westlake  is  of  a  different  opinion. — Ibid. 
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effects  of  the  lunatic  was  granted  to  Walter  Baynes  and 
Penelope,  his  wife,  the  brother-in-law  and  sister  of  the 
lunatic  These  last,  as  such  committees,  brought  an  action 
upon  the  bond  against  the  Earl  of  Sutherland  in  the  Court 
of  Session.  In  defence,  he  contended  that  the  lunacy  had 
not  been  established  in  Scotland ;  that  the  law  upon  the  sub- 
ject was  different  in  the  two  countries ;  and  that  the  rules  of 
distribution  of  the  personal  estate  of  lunatics  were  also 
different 

CXXXYII.  The  question  was  argued  seyeral  times 
before  the  Lord  Ordinary.  The  defendant  contended  that 
the  Lord  Chancellor  had  no  power  to  direct  the  management 
of  any  estate  extra  territorium.  The  pursuers  answered  that 
statuta  personalia  loci  domicilii  must  bind  everywhere,  and 
that  mobilia  sequvntur  personam^  and  are  regulated  by  the 
law  of  the  place  of  domicil.  The  pursuers  applied  to  the 
Lord  Chancellor,  stating  their  process  and  defences ;  that 
the  debt  was  in  danger,  and  praying  that  the  committees 
might  have  access  to  the  lunatic  to  obtain  a  power  of  attorney 
from  him  to  authorise  them  to  sue  for  this  debt.  This 
application  the  Lord  Chancellor  granted.  The  power  of 
attorney  was  accordingly  obtained,  and  the  conunittees  then 
insisted  upon  both  titles.  The  Court  of  Session  (June  21, 
1749)  found  that  there  was  no  sufficient  title  produced  to 
carry  on  the  action,  and  thei*efore  sustained  the  defence. 
But  this  judgment  was  reversed  upon  appeal  to  the  House  of 
Lords,  and  it  was  '^  declared  that  there  was  a  sufficient  title 
**  in  the  appellant,  George  Morrison,  to  carry  on  the  action 
'^  commenced  by  the  appellant,  and  that  the  same  be  sustiuned 
"  at  the  instance  of  the  said  Morrison"  (/). 


(J)  ThiB  account  of  Morrison^ s  case  is  taken  from  Robertson'9  Ptr- 
tonal  SuccessUmj  pp.  113,  1 14.  The  exact  grounds  of  the  dedsion  may 
be  doubtful,  but  the  inference  from  Lord  Hardwidce^s  reference  to  it 
in  Thome  v.  Watkins,  2  Vesey  sen.  Bep,  p.  35,  certainly  is,  that  it 
was  decided  upon  the  great  principles  of  law.  The  American  Courts 
hold  that  the  power  of  guardians  over  their  ward's  property  does  not 
extend  to  property  in  Foreign  States.— ^<<wy«  Confiict  of  Latts, 
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CXXXVIIL  In  Leith  v.  Hay  (1811),  the  Court  of 
Sessions  sustained  an  action  in  Scotland  upon  the  bond 
granted  to  the  King  by  the  committee  of  an  English  lunatic 
and  his  sureties,  such  committee  and  sureties  being  domiciled 
in  Scotland.  In  this  action  decree  was  granted  for  payment 
of  the  bond,  and  the  money  was  directed  to  be  paid  into  the 
Bank  of  Scotland  upon  a  receipt,  till,  upon  application  to  the 
Lord  Chancellor,  his  Lordship  should  ^^  direct  in  what  manner 
^^  the  money  so  to  be  paid  shall  be  remitted  to  the  proper 
"  officer  of  the  Court  of  Chancery  for  the  benefit  of  the 
"  estate  of  the  said  lunatic."  Mr.  Sobertson  remarks,  that 
there  is  nothing  in  the  report  with  regard  to  the  domicil  of 
this  lunatic. 

CXXXIX.  In  Bempde  v.  Johnson^  where  the  English 
Domicil  prevailed  rather  by  the  weakness  of  the  Scotch 
Domicil  than  by  its  own  strength,  the  question  was  glanced 
at  but  not  decided  (y).  The  Lord  Chancellor  said,  ^^  Wher- 
"  ever  he ''  (Lord  Annandale)  "had  a  place  of  residence  that 
"  could  not  be  referred  to  an  occasional  and  temporary  pur- 
'^  pose  that  is  found  in  England  and  no  where  else.  I  am  not 
"  clear  that  the  period  of  his  lunacy  is  totally  to  be  discarded, 
"  but  I  will  take  him  to  have  died  there  "  (A). 

CXXXIXa.  When  an  infant  is  of  unsound  mind  and 
remains  continuously  so,  an  English  Court  has  decided  that 
the  incapacity  of  minority  continues,  so  as  to  confer  on  the 
father  the  right  of  choice  in  the  matter  of  the  domicil  of  the 
son ;  and  the  father's  change  of  domicil  works  a  change  in 
the  son's  domicil  (2). 

CXXXIXb.  The  law  of  the  United  States  in  America 


§§  604-504  (a).  That  is,  new  letters  of  guardianship  must  be  ob- 
tained from  the  local  tribtmals.  There  is  a  close  analogy  to  the  case 
of  foreign  executors  and  administrators,  he  remarks. 

(jg)  There  were,  however,  two  commissions  of  lunacy,  one  in  Eng- 
land and  one  in  Scotland,  and  two  curators  appointed,  one  in  each 
country. 

{h)  Benypde  v.  Johnson,  3  Vtsey,  198. 

(i)  Sharps  v.  Crispin,  L,  B,  1  Frohaie  and  Divorce  Bep.  611  (1869). 
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appears,    from    Mr«   Wharton's    recent    work,  to  be  as 
follows : — 

Whether  a  domicil  acquired  when  sane  can  be  divested  by 
a  guardian  of  the  ward  after  the  latter  has  become  insane,  maj 
be  doubted.  It  has  been  denied  in  Maine  (j).  On  the  other 
hand,  in  a  late  case  in  Vermont  (A),  the  law  is  thus  expr^sed 
by  Judge  Wilson:  "  If  the  guardian  could  not  change  the 
"  domicil  of  an  insane  person,  he  might  be  required  to 
support  him  and  his  family  at  a  place  where  the  price  of 
everything  necessary  for  their  support  was  exorbitant,  and 
greatly  exceeding  the  means  of  the  family.  When  Holmes 
was  appointed  guardian,  he  became  substitute  for  his  insane 
'^  ward,  with  reference  to  all  his  interests,  to  act  for  him  in 
the  management  of  his  property,  and  to  fix  the  locality  of 
his  person,  and  determine  his  domicil  {Gen.  Sts.  p.  484, 
§  49 ;  Ciitts  V.  Hoskins,  9  Mass.  542 ;  Upton  v.  North- 
bridge^  15  Mass.  237).  In  the  case  of  Holyoke  y.  Hoskins 
(5  Pick.  20),  it  appeared  that  Miss  EUiot,  the  intestate, 
^^  was  non  compos  mentis.  She  was  born  in  the  county  of 
Suffolk,  and  removed,  upon  the  death  of  her  father,  into 
the  county  of  Middlesex,  where  she  lived  as  part  of  her 
brother's  family  for  many  years,  and  until  her  death, — 
being  for  the  last  years  of  her  life  under  a  guardian,  who 
"  provided  for  her  support,  whose  residence  was  in  Suffolk. 
*^  In  that  case  the  Court  decided  that  the  domicil  of  a  person 
non  compos  mentis,  under  guardianship,  may  be  changed  by 
the  direction  or  with  the  assent  of  the  guardian ;  that  her 
^^  domicil  at  the  time  of  her  death  was  in  Middlesex ;  that 
"the  Probate  Court  of  Middlesex  County  had  jurisdic- 
"  tion ;  and  that  Letters  of  Administration  on  her  estate 
granted  by  the  Probate  Judge  of  Suffolk  was  void  for  want 
of  jurisdiction.  It  was  strongly  urged  that,  upon  the  facts, 
the  legal  domicil  of  Miss  Elliot  still  continued  in  Boston 
**  (Suffolk  County),  the  place  of  her  birth,  notwithstanding 
"  her  removal  to  Natick,  in  the  county  of  Middlesex,  and 


0)  PUtsJield  y.  DetroU,  53  Mame,  442. 

Qc)  Anderson  v.  Anderscni^  42  Vermont^  350. 
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^^  her  long  residence  there,  because,  by  reason  of  her  mental 
"  disabilitj,  she  had  not,  it  was  said,  the  power  to  acquire  a 
"  new  domicil.  The  opinion  of  the  Court  in  that  case  was 
"  delivered  by  Wilde,  J.,  in  which  he  says :  *  It  is  clear  that, 
'by  our  law,  a  guardian  has  the  same  power  over  his 
'  ward  that  a  parent  has  over  his  child.  He  has  the  custody 
'^  ^  of  his  person,  and  may  appoint  the  place  of  his  residence. 
'  The  domicil,  therefore,  of  an  idiot  may  be  changed  by  the 
'direction  or  with  the  assent  of  his  guardian,  whether 
'  expressed  or  implied ' "  (A). 


it 


ii 


IV. — THE   SEBYANT. 

CXL.  We  have  now  to  consider  the  case  of  the  Servant. 
A  combination  oi  fact  and  intention  has  been  said  to  be 
necessary  for  the  constitution  of  a  Domicil,  and  this  principle 
would  seem  to  preserve  to  the  domestic  servant  the  Domicil 
which  he  possessed  before  entering  into  service. 

CXLI.  According  to  Yoet,  however,  the  presumption 
founded  on  experience  is,  that  the  domestic  servant  has 
abandoned  his  native  domicil  without  any  intention  of  return- 
ing to  it ;  and,  therefore,  has  acquired  another  domicil,  which 
must  be  the  domicil  of  the  master  with  whom  he  is  living. 
He  likens  the  case  of  servants  to  that  of  tutors,  who,  he 
thinks,  acquire  the  domicil  of  the  pupils  with  whom  they 
reside,  and  to  that  of  the  freed  men  (liberti)  among  the 
Romans,  who  acquired  the  domidl  of  their  patrons ;  between 
these  freed  men  and  the  modem  domestic  servant  Yoet 
conceives  a  very  close  analogy  to  subsist  (/)• 

{h)  Whark/ii,  ch.  ii.  §  52,  p.  58. 

(J)  "  Famulos  andllasque  nostrates  quod  attinet,  etsi  liberi  sint  et 
oertft  mercede  conducti  nobis  operas  prsestent,  nee  familisB  nostras  per- 
petub  addicti  sint,  tamen  vix  est  tU  existimenwu  eos  proprium  retinere 
domidUum,  quippe  h  quo  plerumque  eos  secedere  animo  non  revertendi 
expezientla  tesiatur.  Quia  potius  eos  ex  domicilio  domini  cui  ministrant 
censeri,  et  oompetens  sortiri  forum  suadent  juris  rationes :  si  enim 
nuncii  scholarium  ac  ministri  cum  scholaribus  studiorum  caus&  degentes, 
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CXLII.  But  it  is  a  question  much  depending  upon  the 
particular  circumstances  of  each  case.  If  a  servant,  haying 
quitted  his  domicil  of  origin^  remains  for  a  long  period  of  time 
at  one  particular  place  in  the  employment  of  several  masters, 
and  has  collected  together  in  that  place  his  earnings,  the  legil 
presumption  would  be  the  abandonment  of  the  ori^nal,  and 
acquisition  of  a  new  domicil.  But  a  contrary  presumption 
would  flow  from  the  circumstances  of  his  having  been  known 
to  return  several  times  to  the  place  of  his  birth  in  the  interval 
of  his  servitudes  to  different  masters,  and  of  his  having  depo- 
sited his  savings  and  property  there ;  the  intention  of  pre- 
serving his  original  domicil  would  be  fairly  deducible  from 
this  conduct. 

CXLIIL  Claude  Doumayron,  born  near  Bhod^,  quitted 
his  country  soon  after  the  death  of  his  father,  and  came  to 
Paris.  He  remained  there  for  twenty  years  in  the  capacity 
of  servant  to  the  Sieur  Bergeret,  and  in  that  service  he 
died.  The  question  was,  whether  the  succession  to  his  per- 
sonalty (la  succession  mobiliaire)  should  be  ruled  by  the 
custom  of  Paris  or  by  the  Roman  Law  {droit  ecrif).  He 
was  holden  to  have  been  domiciled  at  Paris.  The  number 
of  years  and  the  uninterrupted  residence  seem  to  have  been 
the  foundation  of  this  decision  of  the  French  tribunal  (m). 

CXLIV.  Nicholas  Sautereau  had  his  domicil  of  origin  in 
Burgundy;  he  came  to  Paris  while  a  minor :  during  his  stay 
there  he  served  as  a  kind  of  steward  {rigisseur)  to  different 
masters,  but  especially  the  family  of  Bonvelles.  He  was 
sent  by  one  of  his  masters,  in  that  capacity,  to  Ferraques, 
near  Lisieux,  and  there  he  died.      Five  advocates  decided 

ex  personA  eorum,  quibus  ministrant  forum  sortiantur  priyilegiatum, 
et  ex  quali  quali  domicilio  ac  jure  scholarium  in  loco  studiorom  lesti- 
mentur  {auih.  hahita  C.  ne  filius  pro  patre),  cur  non  oessante  illo  foio 
privilegiato,  in  looo  domicilii  dominid  propria  sic  dicti  conyeniientur, 
ratio  non  est.  Cui  accedit  quod  et  liberti  Romani,  utcunque  libeii, 
patrononim  suorum  non  originem  modo  sed  et  domicilium  sequebantur, 
quos  tamen  in  obsequiis  et  operis  prsestandis  non  long^  a  famulia 
hodiemis  constat,"  &c. — Voet,  i.  t.  v.  s.  96. 
(m)  Iknisart,  CoUecHon  de  Decisions,  dte.  Domicile^  s.  11,  ed.  1787. 
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that  he  had  never  lost  his  domicil  of  origin,  and  that  his 
saccession  must  be  regulated  by  the  custom  of  Burgundy, 
because  the  nature  of  his  employments  at  Paris  and 
Ferraques  were  not  such  as  to  acquire  for  him  a  domicil. 
'•  He  lived"  (they  said)  "  by  his  masters'  wages,  was  subject 
*^  to  their  wills,  and  was  under  the  necessity  of  following 
them  whithersoever  they  went."  He  had,  in  fact,  never 
enjoyed  a  state  of  liberty  requisite  to  enable  him  to  found  a 
domicil  (it). 

CXLY.  An  ancient  custom  exempted  all  persons  domiciled 
at  Nevers  (o)  from  the  payment  of  certain  duties  in  the 
trade  of  com  and  wine.  Berger,  a  domestic  servant  of  a 
lady,  and  Berthaut,  who  acted  in  the  same  capacity  to  a 
religious  order  of  the  community,  claimed  this  exemption. 
The  Advocate-General,  however,  unhesitatingly  pronounced 
against  their  claim  upon  the  ground  that,  as  domestic 
servants,  they  could  not  have  acquired  any  domiciL  His 
opinion  was  confirmed  by  an  "  arrSt "  of  Parliament  with 
respect  to  Berger.  With  respect  to  Bertiiaut,  they  allowed 
him  one  month  to  prove— Istiy,  that  when  the  demand 
for  duty  was  made  upon  him,  he  was  actually  domiciled  at 
Nevers;  2ndly,  tiiat  he  paid  the  "taille";  3rdly,  tiiat 
he  was  married  and  had  a  wife  and  children ;  4thly,  that  he 
had  always  traded  in  com  and  wine ;  and  in  the  event  of 
his  failing  in  such  proof,  they  confirmed  the  sentence  of  the 
Advocate-General  (/>). 

CXLVI.  The  Code  Civil  expressly  declares  that  every 
person  of  full  age  who  is  in  the  habit  of  acting  as  a  servant 
or  a  workman  to  another,  if  he  reside  in  the  same  house  as 
his  master,  shall  be  holden  to  be  domiciled  therein  (q). 


(n)  Denisart,  ibid. 

(o)  Merlin,  B6p.  de  Jur,  DomidUy  TV.  2. 

(p)  It  was  said  by  the  Attomey-Chneralj  in  the  case  of  the  Countess 
of  JDalhousie  v.  M^Douall,  ihat  a  servant  who  followed  his  master 
for  a  particular  service^  did  n<^t  thereby  lose  his  domidl  of  origin. — 
7  Clark  db  FiimeUy's  Reports,  p.  331. 

(q)  Art.  109.    "  Les  majeuis  qui  servent  ou  travaillent  habituellc- 
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CXLYIL  According  to  the  Prussian  Law  and  to  Savigny, 
hired  servants  {Dienstboten — serviteurs  i  gages)^  day  Uibourere 
on  an  estate  {auf  einem  bestimmten  Landgute  bleibend  arbei- 
tende  Tageslohner^oumaliers  constamment  oceupes  dans 
un  domaine  rural),  apprentices  to  a  particular  master  (i^' 
einem  bestimmten  Handwerksmeister  arbeitende  Qfsellen— 
ouvriers  qui  exercent  leur  metier  chez  un  maitre)  have  the 
domicil  of  their  employers  (r). 

CXLYIII.  The  slave^  of  course^  would  have  no  domicil 
but  that  of  his  master^  but  the  manumitted  person  was  holder 
by  the  Boman  Law  to  have  acquired  the  domicil  of  the 
manumittor  («)• 


ment  chez  antrui  ont  le  mdme  domicile  que  la  personne  qu'ils  Berrent, 
ou  chez  laquelle  ils  travaillent  lorsqu'ils  demeurent  avec  elle  dans  1& 
mdme  maiflon." 

(r)  SavigiiAfy  viii.  s.  363. 

JPreiissische  AUge,  Gerichtsordnung,  I.  ii.  s.  13. 

(«)  I>ig.  lib.  1.  t.  i.  s.  27,  which  says,  "  Ejus  qui  manumiflit  muni- 
ceps  est  manumissus  non  domicilium  ejus  sed  patnam  secutus."  S.  22 
says,  "  Filii  libertorum  libertarumque  ut  liberti  patemi  patroni  ei 
manumiflsoriB  domicilium  aut  origiuem  sequuntur.'' — ''Cives  qnidem 
ongo,  manumiflsio,  allectio,  yel  adoptio  facit." — Code  x.  40-7. 
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CHAPTER  XL 

V. — THE    PUBLIC  OFFICER. 

•  CXLIX.  So  much  was  the  liberty  of  the  freeman  to 
choose  his  own  domicil  respected  by  the  Roman  Law^  that 
it  was  not  allowed  to  be  restrained  by  any  act  of  another 
private  individual  (a).  If  a  legacy  was  left  to  a  freeman 
on  condition  that  he  fixed  his  domicil  in  a  particular  civitas, 
the  condition  was  set  aside  (&). 

CL.  But  it  was  fully  competent  to  the  Law  of  the  State^ 
or  the  Public  Law,  to  place  restrictions  upon  this  liberty; 
and  the  Roman  Law — followed  in  this,  as  well  as  in  other 
regulations  relating  to  Domicil,  by  modem  Law — has  afiSxed 
a  particular  domicil  upon  certain  public  servants  (c)  of  the 
State,  and  upon  certain  criminals  (rf). 

CLI.  This  leads  us  to  consider  the  domicil  of  the  Public 
Officer  of  the  State.  The  existing  French  Code  has  laid 
down  the  following  rules  respecting  the  domicil  of  the 
Officer,  Civil  or  Military,  employed  in  the  Public  Service  of 
the  State  (e). 


(a)  *^  Nihil  est  impedimento  quo  minus  quia  ubi  velit  habeat  domid- 
lium  ei  qnod  interdictum  non  sit." — Dig,  lib.  1.  t.  i.  31. 

(6)  '^  Titio  centum  relicta  sunt  ita,  ut  a  morvumento  meo  t^m  recedat, 
vel  uti  in  iUd  cwUaie  domidli/wn  habeat.  Potest  did  non  esse  locum 
cautioni,  per  qnam  jus  libertatis  infringitur.  Sed  in  defuncti  libertis 
alio  jure  utimnr." — Dig,  1.  xxxv.  t.  i.  71,  s.  2. 

(c)  ''Miles  ibi  domicUiiim  habere  videtur  ubi  meret,  si  tiiIiiI  in 
pairid  *  possideat." — Dig.  lib.  i.  t.  i.  s.  23, 1. 

*  Vide  anU  as  to  meaning  of  this  word,  p.  27,  n.  (k) ;  34,  n.  (i). 

(d)  ''  delegatus  in  eo  loco,  in  quem  relegatns  est,  interim  neces- 
sarium  domidlium  habet." — Dig,  lib.  L  t.  i.  s.  23,  1. 

(e)  Dwantonf  Cours  du  Droit  Fra/ngai$y  1.  i.  t.  iii  Du  Domidle. 
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1.  If  the  office  be  conferred  for  the  life  of  the  holder,  and 
irrevocable,  the  law  fixes  his  Domicil  in  the  places  where  its 
functions  are  discharged,  and  admits  of  no  proof  to  the  con- 
trary. ^'  For  the  law/'  says  Denisart,  "  will  not  presume  an 
"  intention  contrary  to  an  indispensable  duty"  (/)• 

2.  If  the  office  be  of  a  temporary  and  revocable  nature, 
the  law  does  not  presume  that  the  holder  has  changed  his 
original  domicil,  but  allows  the  fact  that  he  has  done  ao  to 
be  established  by  the  usual  proof. 

CLII.  The  authority  of  Denisart,  under  the  old  Law  of. 
Fi*ance,  would  seem  to  warrant  a  third  division,  namely,  that 
of  those  public  officers  whose  service  does  not  compel  them 
to  such  close  residence,  but,  perhaps,  to  only  half  a  year's 
residence  or  to  a  residence  of  alternate  months;  they, 
according  to  the  high  authority  of  Denisart,  are  presumed  in 
law  to  be  domiciled  at  the  place  of  their  vocation  (dans  le 
lieu  ou  il  se  sant  consacres  d.  des  fonctions  publiques):  but  it 
is  a  presumption,  capable  of  being  repelled  by  proof,  that  the 


Merlin,   R^,  de  Jur*  DomicUe,  ill.     Du  DomiciU  des  Fondionnairts 
Publics, 

(J)  "  n  y  en  a  dont  le  devoir  indupensable  exige  qu'lls  aient  lenr 
domicile  daiis  tel  Hen,  parcequ'il  faut  qu'iLs  s'y.trouvent  tons  les  joun 
et  presque  h,  toute  heure ;  tel  est  le  lieutenant  civil  du  ch&telet  de 
Paris.  II  en  est  d'autres  qui  ne  sont  pas  astreints  au  mdme  devoir, 
qnoiqu'ilfl  aient  aussi  des  fonctions  particuli^ieB:  tel  est  im  tr^sorier  de 
France.  En  cons^uence,  il  est  impossible  que  le  lieutenant  civil  dn 
ch&telet  n'ait  pas  son  domicile  k  Paris  ;  au  lieu  qu'il  n'est  pas  impos- 
sible qu'un  tr^orier  de  France  soit  domicilii  ailleurs,  que  dans  la  viUe 
oil  se  fait  Pexercioe  de  son  office.  On  ne  sauroit  avoir  ^ard  en 
mati^re  de  domicile  k  une  intention  contraire  2i  un  devoir  indispen- 
sable. C'est  pourquoi  quand  meme  un  lieutenant  civil  se  diroit  dans 
tous  les  actes  qu'il  passeroit  domicilii  dans  un  chAteau,  oik  auroit  sa 
femme  et  ses  enfans,  il  n'en  seroit  pas  moins  domicilii  k  Paris,  Ac" — 
Denisart,  Domicile,  c.  ii.  s.  5.  This  rule  applies  to  those  who  are  com- 
prised under  the  109th  article  of  the  Code  Civil,  according  to  which, 
*' L'acceptation  de  fonctions  conferees  k  vie  emportera  translation 
immediate  du  domicile  du  fonctionnaire  dans  le  lieu  oil  il  doit  exercer 
ses  fonctions."  Merlin  remarks  upon  the  equivocal  character  of  the 
expression  ^*  conferees  h,  vie,"  whidi,  he  says,  is  designed  only  to  mean 
"  fonctions  irrivocables." — ESp,  de  Jur,  DomiciU  III, 
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seat  of  his  family  affairs^  the  residence  of  his  wife  and  family^ 
is  elsewhere^  and  that  he  has  described  himself,  in  all  legal 
iostruments,  as  belonging  to  his  ancient  domicile  and  not 
to  that  which  he  has  acquired  by  virtue  of  his  employment. 

CLIII.  The  presumption  was  repelled  in  the  case  of 
Somerville  v.  T^rd  SomerviUe  {g).  His  residence  in  London^ 
after  he  had  been  elected  one  of  the  sixteen  peers  of  Scot- 
land,  was  holden  to  be  no  proof  of  his  Domicil  there  being 
ocGi^oned  by  his  Parliamentary  duties.  So  the  office  of 
"  grand-maitre  d'eaux  et  forSts"  was  not  holden  to  prevent 
the  law  of  the  original  domicil  from  operating  in  the  case  of 
M.  de  Courteval,  chiefly  on  the  ground  that  the  office  did 
not  compel  more  than  a  visit  of  two  or  three  months  during 
the  course  of  the  year  to  the  department,  and. not  a  fixed 
residence  (A). 

CLIIIa.  In  the  case  of  the  Attorney- General  v.  Bowe  (i), 
it  was  holden  that  a  person  whose  domicil  of  origin  was 
English,  and  who  resided  in  England  till  his  appointment 
to  be  Chief  Justice  of  the  Island  of  Ceylon,  did  not  lose  his 
domicil  of  origin  by  residing  in  Ceylon  as  Chief  Justice,  and 
dying  there  after  four  years'  service  in  that  office ;  and  that 
his  estate  was  therefore  liable  to  legacy  duty  in  England. 

CLIV.  The  case  of  Afr.  Bruce  {j)  should  be  mentioned 
as  belonging  to  the  first  division.  He  left  Scotland  when 
young,  and  after  being  several  years  in  the  navy,  in  the  year 
1767  went  to  the  East  Indies  (A)  in  the  military  service  of 
the  Company,  and  continued  there  till  his  death,  in  1783, 


(g)  Vide  supra, 

{h)  Cochin^  (Ehimres,  t.  ix.  p.  124. 

{%)  1  HurUtone  db  CoUman^s  Exchequer  Bep,  p.  31. 

( j)  Brown's  Cases  in  Parliament,  vol.  vi.  p.  566.  2  Bosanquet  db 
Puller's  BeparUy  230. 

(k)  Voety  remarking  that  a  domicil  Ib  not  created  when  a  person 

negotiationis  peragendas  caii8&  alicubi  commoretur,"  adds,  ^'quft 
ratione  responsum  qnoque  aliquando  fuit,  emn  qui  in  Indiam  Orien- 
talem  profectns  fuit  domicilium  non  amisisse,  quod  tamen  nostris 
moiibuB  ex  novissimo  jure  de  iis  qui  Indiam  Otientalem  petunt  quo- 
dammodo  mutatum  est/'  &c.— Lib.  v.  t.  i.  s.  87. 


(( 
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having  risen  to  the  rank  of  major.  In  many  letters  to  his 
fnendfi  in  Scotland  he  expressed  an  anxious  desire  to  return 
and  spend  the  remainder  of  his  life  in  his  native  country : 
particularly  he  wrote  to  that  purpose  a  few  months  before 
his  death,  and  he  was  in  the  course  of  remitting  home  his 
money,  meaning  soon  to  follow,  when  he  died«  Lord  Chan- 
cellor Thurlow  confirmed  the  judgment  of  the  Scotch  Court, 
which  had  pronounced  Mr.  Bruce  to  be  domiciled  in  India, 
and  therefore,  by  fiction  of  law,  in  the  province  of  Canter- 
bury. It  was  said  by  counsel,  in  Somerville  v.  Lord  Samer- 
vilhy  that  "  Mr.  Bruce  entered  into  the  India  service^  not  the 
"  King*  8  service.  A  great  deal  turned  upon  that:  for  he  teas 
*'  bound  to  reside  in  Tndioy  and  could  not  reside  elsetchere  er- 
"  cept  by  the  leave  of  the  Company ,  and,  consequently,  for  a 
"  temporary  purpose.  Therefore,  by  entering  into  that 
^^  service,  he  was  conceived  to  have  abandoned  his  original 
'^  domicil,  and  to  have  gained  a  new  one.  It  did  not  depend 
upon  the  place  in  which  he  lived  in  India.  That  was  not 
inquired  into.  It  turned  upon  his  residence  in  India 
under  an  obligation  that  was  to  last  during  his  whole  life, 
<^  unless  put  an  end  to."  And  it  is  difiScult,  upon  any  other 
suggestion  than  that  contained  in  the  foregoing  remarks^  to 
account  for  the  little  weight  which  seems  to  have  been 
ascribed  to  the  circumstances  of  birth,  declarations  of  inten- 
tion, and  the  absence  of  any  fixed  home  elsewhere. 

CLV.  The  case  of  Munroe  v.  Douglas  (!)  seems  also  to 
fall  within  this  principle.  He  was  bom  in  Scotland^  and 
educated  there  to  the  profession  of  a  surgeon.  At  the  age 
of  nineteen  he  went  out  to  Calcutta  to  practice,  and  in  1771 
was  appointed  assistant-surgeon  to  a  regiment  in  the  East 
India  Company* s  service.  On  the  6th  of  May,  1789,  he 
was  appointed  full  surgeon  in  the  Company's  service ;  in 
1811,  he  was  ranked  as  surgeon  in  His  Majesty^ s  service; 
but  it  was  only  local  rank.     He  was  married  in  India  in 


(J)  5  Maddoch^  B^fHMrts  of  Cases  in  Chancery ^  379-406,  before  Sir  J. 
Leach,  Vice-Chanoellor. 
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1797.  In  March  1813  he  made  his  will,  and  added  a 
codicil  thereto  on  the  22nd  September,  1814.  He  left 
India  in  January  1815,  with  a  determination,  as  the  phdn- 
tiiF  contended  from  his  letters  when  in  India,  to  spend  the 
rest  of  his  days  in  Scotland,  and  arrived  in  England  in  the 
following  June,  where  he  took  a  house,  and,  owing  to  ill- 
health,  became  undetermined  whether  he  should  continue  to 
reside  in  England,  or  spend  his  days  in  Scotland.  In  July 
1816  he  went  on  a  visit  to  Scotland,  and  died  at  his  friend's 
seat  there  in  August  1816.  By  his  will  he  had  given  pro- 
perty to  his  wife  to  the  amount  of  lOOOZ.  a  year  and 
upwards,  and  made  dispositions  in  favour  of  his  nephew  and 
nieces ;  but  he  had  not  disposed  of  the  remainder  of  his 
property,  amounting  nearly  to  60,000/. ;  and  the  question 
was  whether  Dr.  Munroe  at  his  death  was  to  be  considered 
as  domiciled  in  Scotland,  or  whether  he  was,  as  the  defen- 
dants contended,  to  be  considered  as  domiciled  in  England, 
the  distribution  of  the  property  being  by  law  much  more  in 
favour  of  the  plaintiff  in  the  former  case  than  in  the  latter. 
Many  letters  were  given  in  evidence,  written  by  the  Doctor 
during  his  residence  in  India,  to  show  that  his  determination 
was  to  spend  his  latter  days  in  Scotland,  and  some  passages 
in  his  will  were  relied  on  as  indicative  of  that  intention. 
Letters  also  and  conversations  were  in  evidence  to  prove 
that,  after  the  Doctor's  return  from  England,  his  health  was 
such  that  he  was  doubtful  whether  he  should  spend  his 
days  in  England  or  Scotland ;  and  clear  evidence  was  ad- 
duced that  when  he  went  to  Scotland  after  his  return  from 
India,  it  was  only  on  a  visit,  and  without  an  intention  of 
then  permanently  residing  there.  It  was  very  elaborately 
argued  before  the  Vice- Chancellor.  That  learned  Judge 
said,  **  It  was  settled  by  the  case  of  Major  Bruce  that  a 
"  residence  in  India  for  the  purpose  of  following  a  profession 
"  there  in  the  service  of  the  East  India  Company  creates  a 
"  new  domicil.  It  is  said  that,  having  afterwards  quitted 
"  India  in  the  intention  never  to  return  thither,  he  aban- 
"  doned  his  acquired  domicil,  and  the/orwm  originis  revived. 
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**'As  to  this  point. I  can  find  no  difference  in  principle 
between  the  original  domicil  and  an  acquired  domicil,  and 
such  is  clearly  the  understanding  of  Pothier,  in  one  of  his 
passages  which  has  been  referred  to.  A  domicil  cannot 
be  lost  by  mere  abandonment.  It  is  not  to  be  defeated 
animo  merely ,  but  animo  et  facto ^  and  necessarily  remains 
until  a  subsequent  domicil  be  acquired,  unless  the  party 
^^  die  in  itinere  toward  aja  intended  domicil.  It  has  been 
^^  stated  that,  in  point  of  fact,  the  testator  went  to  Scothuid 
'^  in  the  intention  to  fix  his  permanent  residence  there ;  but 
^^  this  statement  is  not  supported  by  evidence.  It  has  also 
^^  been  stated  that  the  testator,  knowing  he  was  in  a  dying 
^^  state,  went  to  Scotland  in  order  to  lay  his  bones  with  his 
^'  ancestors ;  but  this,  too,  is  clearly  disproved.  It  may  be 
^^  represented  as  the  certain  fact  here,  that,  when  this 
'^  gentleman  left  England  on  his  visit  to  Scotland,  he  had 
"  formed  no  settled  purpose  of  permanent  residence  there  or 
^^  elsewhere ;  that  he  meant  to  remain  a  few  months  only  in 
^^  Scotland,  and  to  winter  in  the  south  of  France,  and  widi 
^^  this  fiuctuation  of  mind  on  the  subject  of  his  future 
^^  domicil,  he  was  surprised  by  death  at  the  house  of  a  rela- 
'^  tion  in  Scotland.  I  am  of  opinion,  therefore,  that  Dr. 
^^  Munroe  acquired  no  new  domicil  after  he  quitted  India, 
^^  and  that  his  Indian  Domicil  subsisted  at  his  death.  A 
^^  domicil  in  India  is,  in  legal  effect,  a  domicil  in  the  pro- 
^^  vince  of  Canterbury,  and  the  Law  of  England,  and  not 
'^  the  Law  of  Scotland,  is,  therefore,  to  be  applied  to  his 
"  personal  property." 

CLYI.  The  point  of  the  obligation  to  reside  in  India 
being  incidental  to  the  holding  a  commission  in  the  Com- 
pany's service,  as  well  as  the  general  character  of  the  Anglo- 
Indian  officer,  underwent  much  discussion  in  1843,  in  the 
Prerogative  Court  of  Canterbury,  in  which  Sir  Herbert 
Jenner  Fust  delivered  the  following  judgment: — 

CLVII  (m).  "  The  question  relates  to  the  domicil  which 
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*'  is  to  determine  on  the  Yaliditj  of  a  paper  purporting  to  be 
"  the  will  of  Colonel  J.  Craigie,  who  died  on  the  23rd  of 
"  November,  1840,  at  Hatchett's  Hotel,  Piccadilly.  The 
"  wiU  is  dated  in  the  month  of  October  preceding ;  it  is  in 
"  the  shape  and  form  of  a  Scotch  deed,  a  holograph,  snb- 
"  scribed  by  the  deceased,  but  not  attested  by  any  wit- 
^'nesses;  and,  consequently,  as  it  was  made  since  1840,  if 
^^  the  deceased-  is  to  be  considered  as  a  domiciled  British 
'^  subject,  the  will  is  invalid  for  want  of  a  due  attestation ; 
*^  if,  on  the  other  hand,  he  is  to  be  considered  as  a  domiciled 
''  Scotchman,  then  the  Law  of  Scotland  must  determine  on 
^^  the  validity  or  invalidity  of  this  paper  as  a  will. 

*^  The  question  in  the  present  case  is  not,  whether  the 

'^  Domicil  of  this  person  was  Indian  or  English,  for  the  Law 

'^  of  England  and  India  are  now  the  same,  as  regards  the 

"  validity  of  wills ;  whether  it  was  so  at  the  time  when  the 

'^  Act  of  I  Vict.  c.  26,  passed,  does  not  matter  in  this  case, 

becaiise  an  Act  was  shortly  after ,  January  1838,  passed  by 

the  Legislature  in  India,  assimilating  the  Law  of  India  in 

^^  respect  to  wills  to  that  of  England;  there  is  no  necessity, 

^'  therefore,  to  consider  whether  the  Domicil  was  English  or 

"  Indian,  provided  it  was  not  Scotch.     This  leads  the  Court 

'^  to  enquire  into  the  history  of  this  gentleman.    He  was  born 

"in  the  year  1786,  in  Scotland;  his  parents  were  Scotch, 

"  and  they  also  were  of  Scotch  descent ;  he  remained  in 

"  Scotland,  indeed  was  never  out  of  that  country,  until  1804, 

"  when  he  went  to  India  in  the  East  India   Company's 

"  military  service,  in  which  he  had  obtained  a  commission  as 

"  a  lieutenant  of  a  regiment  of  native  infantry.     By  birth, 

descent,  and  genealogy,  therefore,  his  Domicil  was  clearly 

and  decidedly  Scotch,  and  he  did  not  abandon  that  domicil 

until  he  became  of  age,  when  he  acquired  an  Indian,  or, 

"  as  one  counsel  has  called  it,  an  Anglo-Indian  Domicil. 

"  Having  entered  into  the  service  of  the  East  India  Company, 

"  and  having  attained  his  age  of  twenty-one  whilst  in  that 

"  service,  his  Domicil  became  Indian,  or  Anglo-Indian ;  for 

it  is  the  same  thing.     In  India  he  remained  until  1837, 
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''with  two  exceptions;  he  was  in  England  in  1819  until 
''  1820,  and  he  was  also  at  the  Cape  of  Good  Hope  from 
"  February  1824  until  October  in  the  same  year.     On  the 
"  first  of  these  occasions,  when  absent  from  India,  he  did  not 
^'  visit  Scotland ;  it  is  said,  in  explanation,  that  he  came  to 
England  on  a  special  mission  from  the  Marquis  of  Hastings, 
the  duties  of  which  fully  occupied  his  time.    On  the  second 
occasion,  when  at  the  Cape  of  Good  Hope,  his  Domicil 
was  clearly  Indian.     During  the  visit  of  the  deceased  to 
''  England  in  1822,  he  married  an  English  lady.     I  do  not 
'^  think  this  fact  of  any  importance ;  it  merely  amounts  to 
this — that,  being  a  domiciled  Indian,  he  married  whilst 
being  on  a  visit  to  England :  he  carried  his  wife  back  with 
''  him  to  India ;  he  had  children  by  her,  and  he  lived  in  India 
from  that  time  until  the  year  1837,  when  he  came  over  to 
England  on  the  customary  leave  of  absence,  but  still  retain- 
^^  ing  his  commission  in  the  East  India  Company's  service : 
"  he  came  on  a  three  years'  leave  of  absence,  though,  it  is 
'^  stated,  that  such  leave  is  renewable  for  two  years  more ; 
"  so  that  he  had  every  prospect  of  remaining  in  this  country 
"  for  five  years :  he  applied  for  renewal  of  leave  of  absence 
'^  on  two  occasions,  and  obtained  it ;  this  would  have  carried 
^^  his  leave  of  absence  down  to  March  1841 ;   he  died  in 
"  November  1840.     Now  it  is  said  this  leave  of  absence  being 
granted  as  a  matter  of  course,  the  deceased  had  every 
expectation  that  before  its  expiration  he  should  have  suc- 
'^  ceeded  to  a  commission  of  full  colonel  in  the  service,  which 
"  would  have  precluded  the  necessity  of  his  returning  to 
"  India,  to  which  it  is  admitted  he  had  a  decided  aversion. 
'^  If  he  did  not  return  to  India  on  the  expiration  of  his  leave 
of  absence,  or  previously  attain  his  full  rank,  he  must  have 
quitted  the  service  of  the  East  India  Company  (33  Geo.  III. 
c.  55).    Now  it  appears  that  the  deceased  had  no  intention  of 
abandoning  his  commission,  unless  he  became  a  friU  colonel; 
^^  he  must,  therefore,  at  this  time,  1837,  have  contemplated  the 
possibility,  if  not  the  probability,  of  being  obliged  to  return 
to  India,  if  only  for  a  short  period.     It  appears,  that  on  his 


NECB88AKY  DOMICIL— THE  OPFICEE,  109 

**  arrival  in  this  country,  in  1837,  after  remaining  in  England 
"  a  short  time,  the  deceased  proceeded  direct  to  Scotland, 
"  and  arrived  there  in  the  October  of  that  year,  and  he  con- 
"  tinned  in  Scotland  until  August  1839,  living,  whilst  there, 
"in  furnished  houses:  it  further  appears  that,  during  the 
"  time  of  his  residence,  he  contemplated  the  purchase  of  a 
"  house  in  Edinburgh ;  he  wished  to  take  a  lease  of  a  house 
for  seven  years,  and  offered  to  take  such  a  lease  of  a 
particular  house;  but  it  had  been  purchased  by  another 
*'  party,  to  whom  he  offered  100/.  to  give  up  the  bargain,  and 
"  not  being  able  to  succeed  in  effecting  his  wishes,  in  August 
"  1839  he  quitted  Scotland,  and,  by  the  advice  of  his  medical 
"  attendant,  came  to  London ;  from  thence  he  went  to 
"  Plymouth,  and  lived  there,  or  in  that  neighbourhood,  in 
"  furnished  houses,  until  the  death  of  his  father  in  1840, 
"when  he  left  Plymouth,  and  again  went  to  Scotland  to 
"  attend  his  father's  funeral ;  he  remained  in  Scotland  until 
"  October  in  that  year,  when  he  returned  to  London,  and 
"  died  at  Hatchett's  Hotel  in  November  1840,  being  at  the 
"time  about  to  join  his  wife  and  children  at  Plymouth. 
"  This  is  the  statement  on  behalf  of  those  who  desire  to 
"  support  the  Scotch  Domicil ;  on  the  other  side,  there  is 
very  little  difference  in  the  statement  of  the  facts,  the 
affidavits  scarcely  vary  the  case  at  all ;  they  all  coincide  in 
"  the  fact  that  the  deceased  did  express  «n  intention  of  taking 
"  up  his  abode  in  Scotland,  in  his  wish  to  take  a  particular 
"  house  in  Edinburgh,  that  he  offered  100^.  to  the  purchaser 
"  of  the  lease  to  give  up  the  bargain;  that  as  late  as  1840, 
"  he  again  expressed  a  wish  for  the  same  house,  or  of  pur- 
"  chasing  some  other  house  in  the  neighbourhood  of  Edin- 
"  burgh ;  and  that  he  was  desirous  of  sending  his  son  to  study 
"  with  some  civil  engineer  in  that  neighbourhood.  These 
"  curcumstances  are  undoubted ;  from  them  I  think  the  Court 
"  can  come  to  the  conclusion  that  if  everything  had  turned 
"  out  according  to  the  deceased's  own  wishes,  he  would  have 
"  taken  up  his  residence  in  Scotland :  no  one  can  look  to  his 
*'  letters  without  seeing  that  he  had  a  decided  preference  for 
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the  country  of  his  birth.  Unfortunately  his  wife  had  a 
'^  different  opinion  ;  she  preferred  residing  in  England,  and 

she  at  last  persuaded  the  deceased  that  such  residence 

would  be  better  for  themselves  and  children.  It  appears  to 
'^  me,  that  haying  left  Scotland  in  1839,  he  did  not  go  back 
^'  until  1840,  and  then  only  to  attend  his  father's  funeral,  and, 
*^  when  that  ceremony  was  over,  he  returned  to  England. 

^^  These  are  the  facts  of  the  case,  so  far  as  is  important  to 
*^  the  present  question ;  but  the  Court  will  have  to  refer 
^'  more  particularly  to  the  exhibits,  before  coming  to  a  con- 
^^  elusion  on  the  case.  Now,  I  do  think  that,  if  all  drcmn- 
''  stances  had  combined  to  favour  the  deceased's  wishes,  he 
^'  would  have  taken  up  his  residence  in  Scotland :  but  stin 
^^  the  question  remains,  whether  there  was  an  abandonment 
^^  of  the  Indian  Domicil,  and  if  there  was  the  animus  and 
*^  factum  of  a  domicil  in  Scotland.  It  was  properly  asked  by 
^^  the  counsel  for  Mr.  Craigie,  when  was  it  that  die  Indian 
^^  Domicil  was  abandoned,  and  the  Scotch  acquired  ?  The 
"  answer,  or  the  tenor  of  the  answer,  to  the  question  was,  at 
'^  the  time  when  the  deceased  went  to  Scotland  in  1837^  that 
^^  he  then  went  there  for  the  purpose  of  remaining ;  in  short, 
'^  that  he  did  it  animo  manendi^  with  the  intention  to  preclude 
**  all  question  as  to  his  domicil :  that  he  took  up  his  residence 
**  there  animo  et  facto.  The  question  then  remains  fc»r  the 
'^  Court  to  determine — it  being  an  admitted  fact  that  the 
'^  deceased  went  to  Scotland  in  1837,  and  remained  there  until 
*^  1839 — ^whether  he  went  there  animo  manendi.  The  solution 
^^  of  that  question  depends  very  much  on  his  peculiar  situation 
'^  at  the  time ;  whether  he  was  in  a  condition  to  abandon 
^^  his  acquired  domicil  in  India — for  if  he  was  not  in  a  con* 
^^  dition  to  abandon  his  Indian  Domicil,  the  intention^  even 
**  if  to  a  certain  extent  complete  by  the  fact  of  his  having 
'^  come  to  this  country  animo  manendi^  if  he  could  possibly 
"  remain,  would  not  be  sufficient  to  change  the  domicil ;  if 
'^  the  deceased  was  not  in  a  condition  to  carry  his  intention 
'^  into  effect,  that  is,  if  his  remaining  in  this  country  was 
'^  dependent  on  circumstances  which  might  be  such  as  to 
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"  render  it  incumbent  on  him  to  return  to  India^  that  is^  if 
*^  certain  events  did  not  give  him  an  opportunity  of  finally 
"  quitting  the  service.  In  1837^  when  the  deceased  arrived 
^^in  this  country,  he  retained  his  commission  in  the  East 
"  India  Company^s  service ;  he  not  only  came  on  leave  of 
^'absence  for  a  distinct  period; — it  signifies  not  whether 
''there  was  a  greater  or  less  probability^  or  whether^  as 
''  a  mere  matter  of  course,  his  time  of  absence  would  be 
"  extended  for  two  years  more — ^he  was  still  absent  on  leave; 
"  he  retained  his  commission  in  the  Indian  army,  his  regiment 
"  was  in  India,  and  his  military  establishment  there :  he  had 
''  quitted  India  only  for  a  temporary  purpose ;  not  with  a 
"  fixed  determination  to  abandon  it  altogether,  but  with  the 
'Mntention  to  return,  unless  on  the  happening  of  a  particular 
"  event,  namely,  his  attaining  the  rank  of  full  colonel,  before 
"  his  leave  of  absence  expired. 

''  The  question  is,  whether  a  person  having  a  fixed  domicil, 
"  and  having  quitted  it  with  the  proposed  intention  of  return- 
"ing,  although  such  intention  may  be  annulled  by  the 
''  happening  of  a  particular  event,  can  by  law  be  said  to  have 
''  abandoned  that  domicil.  This  is  the  important  part  of  the 
''  case :  did  the  deceased,  when,  in  1837  or  in  1839,  he  went 
"  to  Scotland,  go  there  animo  manendi^  or  did  he  merely  go 
''  there  to  remain  so  long  as  the  rules  of  the  service  in  India 
''  would  permit,  and  no  longer  ?  Now  all  the  correspondence 
and  the  aflidavits  tend  to  show  that  he  contemplated 
returning  to  India;  he  might  have  continued  to  live  in 
Scotland  during  the  whole  of  the  time  of  his  leave  of 
absence,  but  would  that  have  been  a  residence  animo  et 
facto  ? — the  animus  would  only  be  whilst  his  absence  from 
India  permitted,  for  if  he  did  return  to  India,  his  Indian 
**  domicil  would  revert — perhaps  I  should  not  say  revert^ 
"  because  it  would  never  have  been  divested.  When  the 
"  deceased  came  to  this  country,  he  quitted  India  on  a 
temporary  absence,  which  might  be  converted  into  a  per- 
manent quitting,  by  a  certain  event  happening  in  the 
"  interval  between  the  time  of  the  commencement  of  his 
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'^  absence  and  tbe  time  for  his  return.    I  cannot  think  that 
'^  the  fact  that  he  was  absent  from  India^  when  he  was  looking 
"  to  a  probable  return,  can  be  said  to  be  quitting  that  coun^ 
^*  animo  manendi  in  another :  he  was  indeed  in  another  pUce, 
but  for  a  temporary  purpose  only.     Now,  up  to  1839, 
when  he  last  quitted  Scotland,  his  domicil  was  India.     I 
''  cannot  conceive  that,  by  having  left  India  under  the  or- 
^'  cumstances  mentioned,  he  had  divested  himself  of  the 
4omicil  acquired  by  his  commission  in  the  East   India 
Company's  service ;  in  1839,  he  went  to  Plymouth  with  his 
^^  wife  and  family;  he  resided  there,  although  only  in  furnished 
lodgings.     If  the  question  was  between  a  Scotch  or  an  En- 
glish domicil  I  should  decide  for  the  Scotch  domidl,  notwith- 
standing his  returning  to  England,  and  living  there  in 
furnished  lodgings,  and  although,  as  has  been  argued,  he 
*^  had  at  one  time  expressed  a  wish  to  purchase  a  house  near 
^^  Plymouth ;  and  although  his  actual  residence  was  so  fiix  in 
^'  this  country,  except  for  a  short  time  when  he  went  to 
^^  Scotland  on  his  father's  death ;  and  although  he  died  in  liie 
'^  act  of  returning  thence  to  join  his  wife  and  family  in  this 
country.     The  important  question  is,  what  is  necessajry  to 
constitute  a  change  of  domicil  ?     There  must  be  both  ani- 
mus  et  factum ;  that  is  the  result  of  all  the  cases.     This 
case  must  depend  on  its  own  circumstances ;  the  principles 
'^  on  which  it  is  to  be  determined  are  the  same  in  all  cases, 
*'  -and  that  principle  extracted  from  all  the  cases  is  this,  *  That 
^^  *  a  domicil  once  acquired  remains  until  another  is  acquired, 
*^  ^  or  that  first  abandoned ;'  I  admit  all  that  has  been  said  in 
^^  this  case,  that  length  of  time  is  not  important;  one  day 
^'  will  be  sufficient,  provided  the  animus  exists :  if  a  person 
goes  from  one  country  to  another,  with  the  intention  of 
remaining,  that  is  sufficient ;  whatever  time  he  may  have 
'^  lived  there  is  not  enough,  unless  there  be  an  intention  of 
*^  remaining. 

It  is  now  my  duty  to  consider  the  effects  of  the  exhibits, 
and 'of  the  particular  circumstances  stated  in  the  affidavits, 
"  for  the  purpose  of  showing  the  grounds  on  which  the  Court 
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^^  thinks  that  the  deceased  had  not  abandoned  his  Indian 
^'  Domicil:  he  retained  his  establishment  in  India ;  his  con- 
"  nectlon  with  his  regiment^  of  which  he  remained  lieutenant- 
"  colonel^  still  continued ;  he  was  bound  by  the  rules  of  the 
"  service  to  rejoin  his  regiment  at  the  expiration  of  his  leave 
"  of  absence. 

"  Now,  admitting  the  fact  of  actual  residence  in  Scotland, 
''from  1837  until  1839,  and  the  wish  for  a  fixed  and  perma- 
"  nent  residence  in  Scotland ;  admitting  that  the  deceased 
"  had  a  decided  preference  for  Scotland,  and  that,  if  peculiar 
"  circumstances  did  not  interfere  to  prevent  him  carrying 
''that  inclination  into  effect,  he  would  have  settled  in  a 
"  house  in  that  country ;  still  he  had  not  at  the  time  of  his 
"  death  placed  himself  in  such  a  situation  as  to  enable  the 
"  Court  to  say  that  he  had  abandoned  his  Indian  Domicil, 
"  and  acquired  a  permanent  domicil  in  Scotland :  the  deceased 
"  had  not  abandoned  his  Indian  Domicil,  he  could  not  do  so 
"  without  resigning  his  commission,  he  did  not  intend  to  do 
"  so  unless  he  obtained  the  rank  of  full  colonel.  Although 
"  the  bias  of  his  inclination  was  to  live  in  Scotland,  and,  even 
"  if  he  had  remained  there  during  all  the  time  he  was 
"  absent  from  India  on  leave,  I  shoitld  still  have  held  that  by 
"retaining  his  commission,  which  *might,  and  probably 
"  would,  have  compelled  him  to  return  to  India,  the  deceased 
"  had  not  abandoned  his  Indian  DomiciL  If  so,  then  can  it 
"  be  said  that  he  had  abandoned  that  domicil  ?  His  connec- 
"  tion  with  that  country,  which  originally  gave  him  his 
"  Indian  Domicil,  still  remained  in  full  force ;  it  was,  indeed, 
"  liable  to  be  dissolved  by  his  attaining  his  full  rank. 

Looking  to  all  the  circumstances  of  the  case,  I  think  it 
is  distinguished  from  all  those  cases  which  counsel  have 
most  judiciously  abstained  from  going  into ;  they  have  all 
"  been  considered  here  often  and  often.  I  think  the  Indian 
"  Domicil  was  not  abandoned,  but  that  the  deceased  was  still 
domiciled  in  India.  If  he  had  died  in  Scotland,  that  would 
not  in  the  slightest  degree  have  changed  my  opinion ;  he 
"  was  domiciled  in  India :  if  the  question  had  been,  whether 

VOL.   IV.  I 
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^'  he  was  domiciled  in  England  or  in  Scotland,  if  that  point 
"  had  been  in  equilibrio,  the  place  of  birth  and  origin  might 
"  have  turned  the  scale. 

**  I  think  there  is  quite  sufficient  in  this  case  to  enable  the 
'^  Court  to  determine  that  the  Indian  Domicil,  which  the 
'^  deceased  had  acquired,  did  remain  at  the  time  of  his  death  : 
^^  when  I  look  for  the  animus  and  the  factum^  I  do  not  find 
'^  sufficient  to  enable  me  to  say  that  the  deceased  had  dis- 
'^  solved  his  connection  with  India ;  and  I  think,  under  all 
^^  circumstances,  that  the  Scotch  Law  cannot  determine  on 
'*  the  validity  or  invalidity  of  this  will." 

CLVIII.  The  liability  to  recall  preserved  the  Anglo- 
Indian  Domicil  in  this  case.  It  is  of  course  possible,  how- 
ever, that  the  liabUity  may  be  so  remote  in  any  service  that 
it  may  be  not  a  practical  liability,  and  this  might  affect  the 
consideration  of  Domicil  (n). 

CLIX.  The  decision  in  the  case  of  Ommaney  v.  Bingham 
appears  to  have  been  founded  upon  the  principle  tliat  by 
entering  into  the  military  service  of  a  foreign  country  yon  ac- 
quire a  domicil  in  that  country.  The  circumstances  {o)  were 
these.  Sir  Charles  Douglas  left  Scotland  in  1741,  at  Hie  age 
of  twelve,  with  a  view  to  enter  into  the  navy.  From  ihat 
time  to  his  death  he  was  in  Scotland  only  four  times:  Istly, 
as  captain  of  a  frigate ;  2ndly,  to  introduce  his  wife  to  his 
friends,  on  which  occasion  he  staid  about  a  year;  3rdly, 
upon  a  visit ;  4thly,  when,  being  appointed  to  a  command 
upon  the  Halifax  station,  he  went  in  the  mail  coach  to  Scot- 
land, and  died  there  in  1789.  He  was  not  for  a  day  resident 
there  in  any  house  of  his  own.  In  those  circumstances, 
it  was  difficult  to  contend  that  he  retained  the  domicil  daring 
all  that  time  in  a  country  with  which  he  had  so  little  con* 
nection.     He  had  no  estate  there,  no  mansion-house ;  he  was 


(n)  Forbes  v.  Forbes,  1  Kaxfs  Eep,  64, 16  Jwrid,  642.  8ed  vicle  jpost^ 
Hodgson  v.  De  Beaucheme,  12  Moore's  P.  C,  JBep.  285. 

(o)  Ommcmey  v.  Bingham,  before  the  House  of  Lords,  18th  Maioh^ 
1796.  See  argament  of  counsel,  6  Vesey^s  Beports,  p.  757,  in  case  of 
SomerviUe  v.  Lord  SomerviUe, 
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not  a  peer  of  that  country  (p).     There  was  nothing  but  the 
circumstances  of  his  birth  and  his  death;  and  upon  those 
circumstances,  and  because  he  had  an  occasional  domicil 
there,  the  Court  of  Session  determined  that  he  was  domiciled 
in  Scotland.     He  married  in  Holland,  apd  had  a  sort  of 
establishment  there ;  he  commanded  the  Kussian  navy  for 
about  a  year,  and  was  afterwards  in  the  Dutch  service ;  he 
had  no  fixed  residence  in  England  till  1776,  when  he  took  a 
house  at  Gosport,  in  which,  when  on  shore,  he  lived  as  his 
home. .  That  was  the  only  residence  he  had  in  the  British 
dominions.     Whenever  he  went  on  service  he  left  his  wife 
and  family  there,  and  he  always  returned  to  that  place.   His 
third  wife  was  a  native  of  Gosport.      Before  his  visit  to 
Scotland,  in  November  1786,  Sir  C.  Douglas  had  written  to 
his  sister : — **  Be  pleased  to  observe,  that  I  do  not  engage 
to  build  my  tabernacle  in  Scotland ;  and  if  it  should,  some 
time  hence,  prove  convenient  to  me  to  establish  myself 
^^  elsewhere,  because  of  service  or  otherwise,  I  shall  probably 
"  remove  the  whole  of  my  family,"  &c.     He  stayed  in  Scot- 
land till  September  1789,  returned  to  London  and  Gosport, 
where  Lady  Douglas  resided;   in  1788  he  went  for  a  few 
months  to  Scotland ;   in  1789  he  went  to  Edinburgh  alone, 
and  died  there  two  days  after  his  arrival,  in  furnished 
lodgings,  of  an  apoplexy.     In  his  will  he  spoke  of  his  dwell- 
ing-house at  Grosport     In  these  circumstances  the  cause 
came  before  the  House  of  Lords.   The  Lords  considered  the 
circumstance  of  his  death  in  Scotland,  going  there  only  for 
a  few  days,  as  nothing.     The  Lord  Chancellor  expressed 
himself  to  the  following  effect : — 

^^  The  reasons  assigned  in  support  of  the  decision  of  the 
"  Court  of  Session  are  by  no  means  satisfactory.  His  dying 
^'in  Scotland  is  nothing ;  for  it  is  quite  clear  the  purpose  of 
^^going  there  was  temporary  and  limited ;  nothing  like  an 


{p)  See  Lord  Bedesdale's  Speech  on  the  Strathmore  Peerage  Case,  for 
the  distinction  between  the  Peer  of  the  Realm  and  the  Lord  of  Par- 
liament.— WiUoth  df  Shmxfs  Appeal  Cases,  yol.  iv.  Appendix  V,  p.  91. 
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'^  intention  of  having  a  settled  habitation  there.  The  inter- 
"  locutor  says  he  had  an  occasional  domicil  there :  but  the 
question  never  depends  upon  occasional  domicil :  the 
question  is,  what  was  the  general  habit  of  his  life  ?  It  is 
difiScult  to  suppose  a  case  of  exact  balance.  Birth  t^ards 
some  argument^  and  might  turn  the  scale,  if  all  the  other 
circumstances  were  in  csquilibrio ;  but  it  is  clear  in  this 
case,  his  circumstances,  his  hopes,  and  sometimes  his 
necessities,  fixed  him  in  England.  His  taste  might  fix 
him  at  Gosport  in  the  neighbourhood  of  a  yard,  a  place 
"  also  convenient  to  him  in  the  pursuit  of  his  profession. 
Upon  his  visit  to  Scotiand  by  a  letter  he  guarded  his  sister 
against  the  hope  of  his  settling  there." 
The  Counsel  in  the  case  had  argued  that  '^  the  words  of 
'^  the  Civil  Law, '  Larem  rerumque  ac  fortunarum  summam,' 
"  cannot  be  translated  better  than  by  tiie  expression  of  that 
^^  letter,  that  he  had  no  thought  of  setting  up  his  tabernacle 
"  there :  it  means  the  main  establishment." 

The  Counsel  further  argued  that  "  it  became  important  to 
^'  determine  the  domicil  in  that  case ;  because,  by  a  codicil, 
he  had  imposed  a  condition  in  restraint  of  marriage  upon  a 
legacy  to  his  daughter  with  a  gift  over  to  other  children ; 
and  it  was  contended  that  the  condition  was  void  by  the 
Law  of  Scotland,  but  good  by  the  Law  of  England,  on 
account  of  the  gift  over.  If  Sir  Charles  Douglas  had  died 
in  the  Russian  or  Dutch  service,  his  property  must  have 
been  distributed  according  to  tiie  Law  of  Russia  or 
Holland;  for  he  had  made  himself  a  subject  of  those 
'^  countries,  and  by  his  establishment  there,  had  lost  his 
'^  establishment  in  Scotland."  And  then  Counsel  said  that 
**  His  original  Domicil  having  been  abandoned,  when  he  (ifier^ 
wards  entered  into  the  service  of  this  country  he  became  domh- 
died  here,  as  a  Russian  or  Dutchman  would  on  entering  into 
our  serviceJ*^  This  last  proposition,  though  made  arguendo^ 
appears  to  me  a  correct  exposition  of  the  law  (;). 

- 

(q)  The  doubt  expressed  in  the  note^  5  Veae^fs  Bef,  p.  782^  does  not 
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CLX.  It  was  said^  indeed^  that  this  case  was  decided 
rather  with  reference  to  the  weakness  of  the  Scotch^  than  to 
the  strength  of  the  English  Domicil.  The  Lord  Chancellor 
closed  his  decision  on  Bempde  v.  Johnstone  (r)  with  the 
following  comments  on  that  of  Ommaney  v.  Bingham. 

CLXI.  **  The  case  last  determined  in  the  House  of 
"  Lords  is  the  case  of  Sir  Charles  Douglas,  I  particularly 
^^  had  the  benefit  of  hearing  all  the  arguments  so  well  pressed 
'^  in  this  cause^  and  also  at  the  bar  of  the  House  in  that.  It 
"  fell  to  my  share  to  pronounce  the  judgment,  but  it  was 
""much  more  formed  by  Lord  Thurlow,  and  settled  in  concert 
"  with  him :  the  general  course  of  the  reasoning  he  approved. 
'^  It  was  one  of  the  strongest  cases ;  for  there  was  first  a 
^'determination  of  the  Court  of  Session  upon  the  point. 
"  Great  respect  was  due  to  that  They  had  determined  the 
"  point.  The  judgment  was  reversed.  It  came  before  the 
"  House  with  all  the  respect  due  to  the  Court  of  Session 
'^  upon  the  very  point,  and  under  circumstances  that  affected 
"  the  feelings  of  every  one ;  for  the  consequences  of  the 
^'judgment  the  House  of  Lords  found  themselves  obliged  to 
"  give,  were  harsh  and  cruel.  If  the  particular  circumstances, 
^'  raising  very  just  sentiments  in  every  mind,  could  prevail 
^*  against  the  uniformity  of  rule  it  is  so  much  the  duty  of 
^'  Courts  of  Justice  to  establish,  there  could  be  no  case  in 
"which  the  feelings  would  have  led  one  farther.  Lord 
"  Annandale's  case  is  not  near  so  strong.  The  habits  of 
"  Sir  Charles  Douglas  were  military;  he  had  no  settled 
«  property ;  his  life  had  been  passed  in  very  different  parts 
"  of  the  world ;  if  the  consideration  of  his  Original  Domicil 
^'  could  have  had  the  weight  that  is  attempted  in  this  case, 
"  it  would  have  had  much  more  there ;  for  there  was  less  of 
positive  fixed  residence  there  than  in  this  case.     At  one 


i( 


materially  affect  it.     The  case  of  Oarling  v.  Thornton,  referred  to,  has 
been,  as  to  this  point,  long  over-ruled.     Et  vide  post,  s.  clxviii.,  and 
cases  in  note, 
(r)  jBemp(2e  v,  Johnstoney  3  Vesey's  Bep,  p.  200. 
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"  time  he  was  in  Russia,  at  another  in  Holland,  and  in  a 
'^  fixed  situation  as  commander  of  a  ship  in  the  Russian  and 
'^  Dutch  service.  His  acdvitj  rendered  him  not  much 
*^  settled  anywhere.  It  was  necessary  to  take  him  where  he 
'  *'  wa£  found.  The  cause  had  this  additional  circumstance, 
that  he  happened  to  die  in  Scotland,  the  place  of  his  birth; 
but,  undoubtedly,  he  went  there  for  a  very  temporazy 
purpose,  a  mere  visit  to  his  family  when  going  to  take  a 
command  upon  the  American  service.  That  is  so  strong 
'^  a  case  that  it  makes  it  rather  improper  in  me  to  have  said 
**  so  much." 

CLXIL  The  cases  referred  to— CLIV.  to  CLVHL— 
were  clearly  founded  upon  the  peculiar  nature  of  the  East 
India  Company's  service.  As  long  as  a  person  was  engaged 
in  it,  he  held  an  irrevocable  office,  binding  him  to  residence 
in  a  certain  country. 

The  principle  upon  which  these  cases  were  decided,  though 
the  East  India  Company  has  ceased  to  exist,  is  stiU  appli- 
cable to  similar  cases. 

CLXIII.  It  remains  to  be  considered,  whether  the 
domicil  of  a  person  employed  in  the  military  service  of  his 
own  country,  is  changed  when,  in  the  discharge  of  his  fimc- 
tions,  he  is  compelled  to  reside  in  a  foreign  land. 

CLXI V.  The  language  of  the  Roman  Law  is,  "  the  sol- 
dier would  seem  to  have  his  Domicil  in  the  place  where 
he  serves,  if  he  possess  nothing  in  his  own  municipality" 
(s).  But  it  seems  clear  that  if  he  had  had  any  property  in 
his  own  municipality  he  would  have  been  allowed  a  double 
Domicil,  that  of  his  own  municipality  and  place  of  serv- 
ing (t). 

CLXV.  In  the  curious  case  mentioned  by  Puffendorff 
(m),  respecting  the  instrument  by  which  the  do^vry  of  the 


(s)  ''Miles  ibi  domicilimn  habere  videtur  nbi  meret,  si  nihil  in 
pairiA  possideat.  "—I>i^.  lib.  1. 1.  L  1.  xxiii.     V%d»  aiyU, 
{t)  Domat,  bk.  i.  t.  xvi.  s.  2. 
{u)  '^  Sod  postea  inaritus  militaria  stipendia  civiiatis  Hambuigensis 
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-wife  was  confirmed  being  goyemed  by  the  law  of  the  hus- 
band's Domicile  it  was  said  that  this  Domicile  which  was  in 
Bremen,  was  in  no  way  affected  by  the  husband's  having 
served  as  a  soldier  in  Hamburgh,  and  having  resided 
there. 

CLXVI.  The  leading  foreign  case  is  that  of  the  Duke  of 
Guise.  This  illustrious  person,  who  was,  by  virtue  of  his 
inherited  title,  the  Premier  Lay  Peer,  and  by  virtue  of  the 
Archbishopric  of  Bheims,  the  Premier  Ecclesiastical  Peer 
of  France,  after  becoming  a  member  of  the  famous  League 
(or),  and  signing  the  Treaty  of  Sedan,  was  expatriated,  and 
entered  as  general  into  the  service  of  the  King  of  Spain  and 
the  Emperor  of  Austria.  During  the  time  of  his  residence 
at  Brussels,  he  contracted  a  marriage,  the  validity  of  which 
depended  upon  his  Domicil. 

The  marriage  had  been  solemnized  by  the  Yicar-General 
of  the  Army ;  but  it  was  especially  provided  by  the  Eccle- 
siastical Law  then  in  force  in  the  Pay  Bas,  that  the  Vicar- 
General's  power  (y)  should  cease  when  the  soldier  or  officer 
resided  in  a  place  where  they  might  be  said  to  have  a  fixed 
domicil  {domicilium^xum),  and  that,  in  such  case,  the  sol- 
diers should  receive  the  Sacrament  of  the  Church  from  the 
ordinary  minister ;  and  that  the  nobles  who  returned  to  their 
ordinary  residence  should  be  emancipated  from  the  control 
of  the  Delegate,  and  placed  under  that  of  their  Bishop. 
This  last  position,  D' Aguesseau  argued,  was  decisive  against 
the  validity  of  the  Duke  of  Guise's  marriage.    '^  Will  it  be 


mendt  ibique  liabitavii,  quamquam  hoc  facto  nondum  apparabit  domi- 
cilimn  eum  mut^iase,"  &c. — Puffmdorf,  Obseroationea  Jims  Univcrsi, 
Obs.  CXXII.    Dotem  creditoribus  hypothecam,  &c. 

(x)  Ligue  confSdirSe  pour  la  Paix  UniverseUe  de  la  ChrStienU. 

(y)  ''  Similiter  onmes  nobiles  et  alii  inferiores,  qui  oessante  exer- 
citUy  habent  suos  ordinarioB  in  iis  partibus,  quando  subaiBtimt  iis  in 
locis  nbi  eat  fixmn  eorum  domidlium,  censentur  subditi  eorumdem 
locorum  ordinariis,  etiamsi  alioqui  habeant  offioia  et  stipendia  ratione 
dicti  exercitus.'^  This  was  the  article  of  the  Papal  href,  upon  the  con- 
Btruction  of  which  the  case  principally  turned. 
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'^  contended"  (said  that  great  jarist)  ^^that  Monsieur  de  Guise 
"  had  no  Domicil,  or  that  he  had  it  not  at  Brussels?  To 
"  say  M.  de  Guise  had  no  Domicil  is  absurdum ;  it  would  be 
'^  to  make  the  General  of  the  Armies  of  the  Emperor^  and 
''of  the  King  of  Spain^  a  vagabond.  To  say  that  his 
'^  Domicil  was  not  at  Snivels  is  absurdius :  all  who  serre 
"the  King  of  Spain  in  Flanders  cannot  be  considered 
as  domiciled  elsewhere  than  in  the  capital  of  the  Fays 
Bas ;  as^  for  example,  Faris  is  the  reputed  Domicil  of  all 
"  the  ^eat  lords  who  have  no  other  in  point  of  fact  "  (z). 

CLXVII.  William  Macdonald,  a  native  of  Scotland, 
acquired  a  considerable  plantation  in  Jamaica,  where  he  had 
resided  about  fifteen  years.  In  1779,  he  was  appointed 
lieutenant  in  the  seventy-ninth  regiment  of  foot,  at  that 
time  quartered  in  the  island :  he  also  obtained  the  command 
of  a  fort  in  it.  In  1783,  he  obtained  leave  of  absence  for  a 
year,  that  he  might  return  to  Scotland  for  the  recovery  of 
his  health.  He.  died  a  few  months  after  his  arrival  The 
seventy-ninth  regiment  was  by  this  time  reduced.  He  had 
no  effects  in  Scotland,  and  his  only  property  in  England 
consisted  of  two  bills,  which  he  had  transmitted  from 
Jamaica  before  he  left  it,  in  order,  as  was  said,  to  purchase 
various  articles  for  his  plantation.  His  father  intromitted 
with  the  funds  in  England.  The  rights  of  the  parties 
turned  upon  the  question,  whether  William  Macdonald  had 
his  domicil  in  Jamaica  or  in  Scotland.  It  was  offered  to  be 
proved  that  the  deceased  meant  to  have  returned  to  Jamaica, 
if  his  health  had  permitted,  and  that  he  had  no  intention 
of  residing  in  Scotland.  The  Lord  Ordinary  found  the 
succession  was  to  be  regulated  by  the  Law  of  Scotland,  in 
respect  that  William  Macdonald  died  in  Scotland,  his 
native  country,  where  he  had  resided  several  months  before 
his  death.  A  reclaiming  petition  having  been  presented, 
the  Court  was  of  opinion  that  the  Domicil  of  William  Mac- 


{z)  D^Aguesseau,    CinquanteSepti^me  Plaidoyer  (a.d.    1700),  t.  v. 
p.  448. 
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donald  was  in  Scotland,  and  that  the  proof  offered  was  in- 
competent,  and  therefore  unanimouslj  reinsed  the  petition 
without  answers.  Some  of  the  Judges  came  to  be.  of 
opinion  that  the  Domicil  of  the  deceased  was  in  Jamaica, 
but  a  considerable  majority  retained  their  former  opinion. 
The  ground  of  this  decision,  Mr.  Burge  observed,  must 
have  been  that  his  commission  in  the  army  necessarily 
rendered  the  continuance  of  his  residence  in  Jamaica  uncer- 
tain (a). 

CLXVIII.  The  proposition  that  the  officer  has  the 
Domicil  of  the  State  which  he  serves,  applies,  of  course, 
equally  to  the  Naval  and  Military  Service.  .  The  ship  of 
war  is  part  of  the  territory  of  the  State  (A).  If  the  Foreign 
State  possess  territories  with  distinct  jurisdiction  and  laws 
(c),  the  officer  will  have  his  domicil  in  that  subdivision  of 
the  State  which  he  serves  {d). 

CliXIX.  If  the  case  of  Macdonald  be  compared  with 
that  of  Ommaney  v.  Bingham^  it  will  place  the  difference 
between  the  effect  of  the  general  service  of  the  Crown  and 
the  particular  service  of  a  Company,  or  of  a  Foreign  State, 
upon  the  question  of  Domicil,  in  a  clear  light. 

CLXX.  There  had  been  several  cases  of  military  testa- 
ments decided  in  the  Prerogative  Court  of  Canterbury 
under  the  Wills'  Act,  In  which  it  seems  always  to  have  been 
assumed  that  the  domicil  of  the  officer  was  unchanged  by 
his  serving  the  Crown  in  foreign  parts  (c). 


(a)"  Morrison^ 8  Dictionary  of  Decidons,  vol.  vi.  p.  4C27,  tit.  Foreign, 
Burgees  Commentaries  on  Foreign  anvA  Colonial  Law,  vol.  i.  pp.  47y 
48. 

(6)  Vide  anU,  voL  L  §  366. 

(c)  VoL  i.  pt.  ii.  ch.  ii. 

(d)  Ommaney  v.  Bingham,  6  Vesey^s  Bep,  757 ;  Dalhousie  v. 
M'DouaU,  7  Clarke  d;  Finndly's  R  817  ;  Brown  v.  Smith,  15  Beavan's 
Bep.  444 

(e)  In  the  goods  of  (7.  E.  Phipps,  officer  on  service  at  Berbioe, 
2  Cwrteit^  Ecclesiastical  Beports,  368.  Whyte  v.  Bepton,  officer  at  New 
Brunswick,  3  Cwrteis,  818.  The  term  soldier,  however,  in  the  clause 
of  exemption  in  the  new  Wills'  Act,  has  been  holden  to  apply  to  those 
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But  the  Judicial  Committee  of  the  Privy  Coundl  (/) 
have  giv^  a  decision  upon  ihe  question  of  the  domidl  (£ 
the  soldier,  which  goes  a  great,  if  not  the  entire,  way  to  the 
proposition,  that  the  domicil  of  a  military  person,  so  long  as 
he  continues,  whether  on  half-pay  or  not,  in  the  Berrioe  of 
the  Crown,  can  never  be  changed,  but  must,  necessarily,  be 
in  England*  This  decision  was  mainly  founded  on  the 
liability,  however  remote,  to  be  called  into  active  service. 

The  judgment  was  also  remarkable  for  a  judicial  notice  of 
the  inapplicability  of  the  dicta  of  Prize  Courts,  as  to  the 
domicil  of  neutrals  and  belligerents,  to  cases  of  domicil 
during  peace. 

Time,  which  is  the  great  ingredient  in  the  former  class  of 
cases,  has  generally  much  less  and  sometimes  no  weight  in  the 
latter  -  class,  a  distinction  too  often  not  adverted  to  in  the 
decisions  of  English  Courts. 


y II.— THE  AMBASSADOB. 


CLXXI.  The  (ff)  most  important  class  of  public  officers 
whom  the  law  exempts  from  the  presumption  of  Domicil 
attaching  to  continuous  residence  in  a  particular  place, 
are: — 


engaged  in  the  East  India  service.  In  the  goods  of  Donatdtcm, 
2  Curteis,  386. 

(/)  Hodgson  y.  De  Beauchesnef  12  Moore^s  F,  C,  Bep,  p.  285. 

(g)  ^^  Les  ambassadeurs,  les  commissaires  d^partis,  lee  gouremems 
et  commandans  de  provinces,  les  officiers  militaires,  et  les  suadits,  n'ac- 
qni^rent  point  non  plus  de  domicile  dans  le  lieu  oii  se  fait  I'exercioe  de 
leurs  fonctions  par  la  seule  r^dence  qu'ils  y  font  encore  qu'elle  son 
continuelle,  lorsqu^U  est  prouv^  par  d'au^es  circondances  plus  Joria 
qu*iU  out  tm  domicile  dans  un  autre  lieu." — Denisart,  Domicile  IV.  It 
would  appear  from  this  last  sentence,  that,  according  to  Denisariy  the 
primd  facie  presumption,  even  in  these  cases,  was  in  favour  of  the 
actual  domicil.     See  Wheaton's  Hist.  245. 

'^Legatus  non  est  civis  noster,  non  incola,  non  renit  ad  nos  nt 
domicilium,  hoc  est  rerum  et  fortunarum  suanim  sedem  transf ent ; 
peregrinus  est  qui  apud  nos  moratur  ut  agat  rem  prindpis  buL"— 
Bynh,  de  Foro  Legat,  c  viii. 
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Ambassadors  (A). — No  position  of  International  Law  is, 
as  has  been  shown,  better  established  than  that  which  pre- 
serves to  the  Ambassador  in  a  Foreign  State  the  Domicil  of 
the  country  which  he  represents.  The  important  legal 
consequences  flowing  from  this  doctrine,  with  respect  to  the 
celebration  of  marriage  and  the  birth  of  children,  are  well 
known. 

CLXXIL  But  if  a  State  choose  to  employ  as  Ambassador 
the  services  of  a  foreigner  domiciled  in  the  State  to  which 
he  is  Ambassador,  it  is  probably  a  sound  proposition  of  law 
that  his  Domicil  is  not  changed  (i). 

CLXXIIL  The  privilege  of  the  Ambassador  extends  to 
those  domiciled  in  his  family,  and  (j)  resident  with  him,  but 
there  is  no  authority  for  saying  that  he  can  impart  it  to 
strangers. 

CLXXIV.  Petrels  v.  Tandear  was  a  cause  of  nuUity  of 
marriage  instituted  in  the  Consistory  of  London,  on  the 
^ound  that  it  was  not  celebrated  in  the  parish  church,  or  in 
a  place  where  marriages  had  been  usually  solemnized  accord- 
ing to  the  provisions  of  the  English  Marriage  Act.  The 
validity  of  the  marriage  was  contended  for  on  the  plea  that 
it  had  been  celebrated  in  tlie  chapel  of  the  Bavarian 
Ambassador,  which  was  to  be  considered  as  a  part  of  the 
country  to  which  that  Ambassador  belonged :  the  marriage, 
it  will  be  seen,  was  not  contracted  between  two  English 
subjects.  On  the  other  side,  the  case  of  Heinville  v. 
FierviUe  was  cited,  in  which  a  marriage  of  a  minor, 
solemnized  without  consent,  in  the  Venetian  Ambassador's 


Qh)  "  Ita  legatuB  etsi  per  multos,  immo  plurimos  amios  cum  familii 
BuSk  degai  in  {Lliqu&  aiil&,  et  in  nrbe  domum  propriam  possideat,  non 
tamen  propterea  domiciUum  ibi  habet." — ^olff,  Jua  Gentium,  c.  i. 

B.  187. 

^'  L'envoy^  d'un  pidnoe  stranger  n'a  point  son  domicile  h  la  cour  oil 
11  T4aide.*'^Vattel,  1.  i.  c.  xix.  8.  218.     See  also  s.  217. 

(i)  Hecah  V.  Samson,  14  Beavan's  Bep.  441.  See  vol  ii.  pp.  172-3, 
and  note,  as  to  the  case  of  an  Ambassador  being  also  a  subject. 

(j)  VatUl,  Droit  des  Gem,  L  ix.  c.  ix.  ss.  118,  120,  124. 


124   JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 

chapel  in  1783^  had  been  set  aside  hj  the  Consifltory  of 
London. 

CLXXV.  In  the  course  of  his  judgment  Lord  Stowell 
observed :  '^  The  principal  objection^  however^  is  that  this 
'^  act  of  Parliament  will  not  operate  under  the  circumstances 
*^  of  the  case;  for  that  the  house  and  chapel  is  to  be  con- 
'^  sidered  as  the  country  of  the  person  residing  there  to 
^'  which  our  law  will  not  extend.  But  the  authority  of  the 
case  which  has  been  cited^  sufficiently  decides  this  ques- 
tion, so  as  to  oblige  me  to  admit  this  libel.  The  party 
'^  who  proceeds  was  in  the  suite  of  the  Spanish  Ambassador, 
^'  and  not  of  the  Bavarian:  and  the  other  party,  though  she 
^'  has  the  name  of  a  foreigner,  is  not  describe  as  being  of 
*^  any  Ambassador's  family,  and  has  been  resident  in  this 
^^  country  four  months,  which  is  much  more  than  is  necessary 
"  to  constitute  a  matrimonial  domicil  in  England,  iuasmudi 
"  as  one  month  is  sufficient  for  that  under  the  Act  of  Parlia- 
*'  ment.  Supposing  the  case,  therefore,  to  be  asaimilated  to 
that  of  a  marriage  abroad  between  persons  of  a  different 
country,  it  is  difficult  to  bring  this  marriage  within  the 
^^  exception,  as  this  woman  is  not  described  as  domiciled  in 
^^  the  family  of  an  Ambassador.  Taking  the  privil^e  to 
'^  exist  (which  has,  perhaps,  not  been  formally  decided),  I 
may  still  deem  it  a  fit  subject  of  consideration,  whether 
such  a  privilege  can  protect  a  marriage  where  nei&er 
'^  party,  as  far  as  appears  at  present,  is  of  the  country  of  the 
Ambassador,  and  where  one  of  them  has  acquired  a 
matrimonial  domicil  in  this  country,  and  where  it  is  not 
shown  that  she  had  been  living  in  a  house  entitled  to 
privilege  during  her  residence  in  England.  On  these 
grounds  I  shall  admit  the  libel.  The  matter  may  receive 
'^  further  illustration  of  facts  which  may  entitle  it  to  further 
"  consideration." 

The  cause,  however,  appears  to  have  been  discontinued  (A). 


Qc)  ConMstory  BepoHny  voL  i.  p.  139.    See  vol.  IL  p.  386,  B^uUng  t. 
Smith. 


« 
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CLXXYI.  Mr.  Henry  quotes  the  following  case  and 
opinion  from  the  Nieuw  NederlantTs  Advys  BoekyYo\X  p.  165, 
as  important  in  its  bearing  upon  the  Domicil  of  Ambas* 
sadors: — 

A.  (/)  bom  at  Amsterdam,  and  the  Dutch  Consul  at 
Smyrna,  being  about  to  intermarry  with  B.  at  Smyrna, 
they  both  appeared  before  the  Chancellor  of  the  Dutch 
nation  at  that  place,  and  entered  into  an  antenuptial  con- 
*^ tract  or  settlement  of  their  respective  property:  some 
^^  years  after  the  wife  dies,  leaving  two  children,  and  without 
**  having  disposed  of  her  half  of  the  joint  property,  which  by 
'^  the  settlement  she  was  entitled  to  do.  One  of  the  children 
^^  died  soon  after  the  mother  at  Smyrna :  the  question 
was,  under  the  law  of  which  place,  whether  of  Smyrna 
or  Amsterdam,  the  wife's  share  should  be  regulated  or 
disposed  of." 

CLXXVII.  On  this  the  following  opinion  was  given  :— 
The  undersigned,  having  considered  the  case  proposed  and 
the  question  arising  therefrom,  is  of  opinion  (under  correc- 
tion) that,  since  A.  was  bom  at  Amsterdam,  and  only 
*^  residing  at  Smyrna  in  the  service  of  the  Govemment,  he 
^^  must  be  considered  as  still  residing  at  Amsterdam :  since 
**  it  is  clear  in  law  that,  by  residence  in  a  foreign  country 
'*  under  a  commission,  especially  when  this  is  only  for  some 
'^ years  and  not  perpetual,  no  Domicil  is  contracted;  the 
*'  reason  of  which  is  evident,  namely,  that  to  the  constituting 
*'  of  a  fixed  Domicil,  it  is  not  sufficient  that  a  person  resides 
««  in  this  or  that  place,  but  that  he  must  have  the  intention 
<'  at  the  time,  of  making  it  his  fixed  and  permanent  abode 
"  during  his  life,  according  to  Voet,  ad  tit  Dig.  et  Judiciis 
"  et  uhi  quisque,  no.  97  et  98 ;  and  even  were  a  man  to 
**  remain  ten  or  more  years  in  a  place,  still  he  cannot  be  said 
"  to  have  had  there  his  fixed  Domicil,  so  long  as  it  was  con- 
"  sidered  by  him  as  a  temporary  residence  (mansio  tempo- 
*^  raria),  as  by  example  in  a  commission ;  whence  it  follows, 
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(0  Odmn  y,  Fotiu,  Hmr^t  Bep.  P.  204,  Appendix, 
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'<  that  the  marriage  celebrated  by  A.  at  Smyrna^  the  place 
<'  of  his  residence^  so  far  as  concerns  the  community  of  profit 
'^  and  loss  during  this  marriage^  must  be  considered  as  haTing 
^' taken  place  at  Amsterdam^  according  to  the  doctrine  of 
'^  Goris  in  Advers.  Jut.  TracU  1.  De  Sodetate  Cotijug.  cap.  vi. 
<^  n.  4,  5^  6^  et  9^  where  he  shows  also  that  this  has  been  so 
"  decided  in  Portugal.  With  him  also  agrees  Van  Wezel, 
"Z>tf  Connuh.  Bonorum  Societ\TracL  1.  lu  100,  where  he 
'^  says,  that  a  native  of  Utrecht  being  in  Friesland,  whether 
'^  under  commission  from  his  State  or  not,  and  there  marrr- 
**  ing,  must  be  considered  to  have  married  in  the  commnnity 
''  of  goods,  notwithstanding  that  community  by  marriage  b 
'^  Friesland  does  not  extend  beyond  the  use  of  the  goods, 
''  and  by  no  means  over  the  goods  themselves ;  which  is  also 
*'  confirmed  by  Van  Someren,  De  Repret,  c.  iii.  s.  13,  et  De 
"  Jure  Noverey  c  iii.  §  4 ;  see  also  Bergandas,  Ad  Cansuetud. 
*^  Fland.  Tr.  2.  n.  11,  12;  and  no  wonder,  since  it  is  an 
'*  indisputable  rule  that  a  wife  follows  the  dignity  of  the 
"  Domicil,  and  the  forum  of  her  husband,  according  to  the 
^'  lex  65,  Dig.  de  Judiciis  et  ubi  quisque. 

"  So,  as  we  have  before  shown,  the  aforesaid  Consul  A. 
<'  must  be  considered  as  yet  dwelling  at  Amsterdam,  his 
birth-place ;  hence  it  follows  that  this  marriage  must  be 
held  as  contracted  according  to  the  custom  which  has  pre- 
vailed of  old  in  Holland,  by  which,  so  soon  as  the  marriage 
^'  is  celebrated,  a  community  of  goods  is  induced  and  takes 
"  place,  not  only  with  respect  to  the  property  possessed  by 
the  parties  respectively  at  the  time,  but  also  all  future 
acquired  property ;  which  efiect  of  marriage,  by  the  custom 
'^  of  Holland,  can  only  be  avoided  by  an  express  antenuptial 
'^  contract,  disertis  verbis.  Therefore,  as  the  succession  of 
**  foreign  Ministers,  and  consequently  of  their  wives,  must  be 
regulated  according  to  the  law  of  their  Domicil,  as  Professor 
Voet  shows  uuder  the  title  of  the  Digest.  Senat.  Cansnlt 
**  Tertull.  n.  34 ;  so  he  cites  in  support  of  this  doctrine  a 
'^  case  taken  from  the  M  Hollandsche  ConsuUatienj  Consult  4, 
^'  whereby  it  appears  tbf^t  t^  oertaia  married  woman 
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'^  died  at  Utrecht  while  residing  there  with  her  husband^  a 
*'  Hollander  by  birth^  who  was  the  Dutch  Commissary  at 
''Mtmster,  she   must  be  considered   as    having  died  in 
'^  Holland,  and  therefore  the  succession  in  her  goods  must 
be  regulated  according  to  the  custom  of  Holland ;  and  also 
by  the  113  Consult  of  the  NederlamTs  Advijs  jBo€A,bk,  iii. 
p.  268,  it  appears  that  a  deputy  from  Ihe  province  of 
Gkielderland  to  the  States-General  having  died  intestate 
^^  at  the  Hague,  after  several  years'  residence  there,  in  that 
^'office,  he  was  not  understood  to  have  lost  his  original 
**  Domicil  by  this  residence,  and  his  property  wa8  divided 
^*  between  his  widow  and  children,  according  to  the  custom 
of  Guelderland ;  and  furthermore,  as  it  appears  that  one  of 
the  said  children  of  this  marriage  is  dead,  leaving  the  said 
'^  A.,  his  father,  him  surviving,  the  said  parent  is  by  the  law 
^^  of  Holland  entitled  to  the  half  of  this  child's  share  in  his 
^^  mother's  property ;   nor  can  it  be  objected  that  this  child 
^*  was  bom  and  died  at  Smjrma,  since  this  child  according 
^*  to  law  must  be  held  to  be  bom  and  have  had  his  fixed 
Domicil  at  the  birth-place  of  his  father,  viz.  at  Amsterdam, 
according  to  Grotius,  in  his  Introduction  to  the  Law  of 
'^  Holland,  lib.  ii  part  xxvi  n«  4,  who  says  that  in  such  cases, 
'*  in  Holland,  is  followed  the  law  of  succession  of  the  place 
^^  vehere  the  deceased  child's  parents  had  their  fixed  Domicil, 
'^  which  in  this  case,  as  we  have  seen,  was,  and  is  yet,  the 
^^  city  of  Amsterdam ;  for  this  father  of  the  child  did  not 
**  withdraw  himself  from  this  city  of  his  own  will,  in  order  to 
*^  choose  another  Domicil,  but  only  on  account  of  his  office 
^^  and  commission;  and  in  this  case  no  one,  however  residing 
*^  at  another  place,  is  said  to  change  his  Domicil. 
"  Thus  advised  at  Leyden,  6th  July,  1731." 
CLXXVIII.  Mr.  Henry  likens  the  case  of  the  party  in 
this  opinion  to  that  of  SomervtUe  v.  Lard  Somervilleg  which 
has  been  already  referred  to,  considering  the  former  a  strong 
confirmation  of  the  latter,  and  expresses  his  surprise  that  no 
mention  should  have  been  made  in  the  discussion  of  that 
case  of  the  law  in  the  Digestj  which  gave  to  seufttors  a 
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Domicil  (m)in  the  city  where  they  exercised  their  functions, 
while  it  retained  their  Domicil  of  Origin^  upon  the  principle 
that  the  dignity  conferred  on  them  was  rather  an  addition  to 
than  a  diminution  of  their  existing  Domicil. 

CLXXIX.  SOj  under  both  the  ancient  and  modem  Law 
of  France,  it  has  been  holden  that  the  peerage  does  not  g^ve 
the  Domicil  of  the  capital  and  residence  of  the  court  to  the 
person  ennobled  by  it  (n). 

CLXXX.  The  Consul^  in  the  case  cited  from  Mr.  Henr/s 
work,  does  not  appear  to  have  been  engaged  in  the  taide  of 
the  country  where  he  exercised  his  functions,  or  to  have  been 
a  native  of  that  country;  otherwise  the  law  would  hare 
taken  a  very  different  view  of  his  domicil. 

CLXXXI.  In  the  case  of  the  Indian  Chief  (o),  the  law 

(m)  "  Seuatores  licet  in  urbe  domioilium  habere  videantnr  tamoi  et 
ibi  undo  oriundi  sunt  habere  domioilium  intelligentur,  quia  dignUas 
domicilii  adjectionem  potius  dedLue  quam  permutaase  videtor."— 
Dig.  lib.  i.  t  iz.  c.  zi.,  Be  Senatoribus. 

Voet,  in  commenting  on  thig  text,  remarks,  **  Nam  et  senatores  Bo- 
manos  domicilii  jus  in  mtmidpio  undo  oriundi  retinuisae  ante  dictum 
est  adeo  ut  in  urbe  domioilium  magis  habere  viderentiur  quam  reterl 
hdberent," — De  Judiciis  et  ubi  quiaque,  1.  v.  t.  L  a.  98. 

This  passage  does  not  appear  by  the  report  to  have  been  specificallj 
cited,  but  it  was  argued,  that  '^  his  residence  for  the  purpose  of  Par- 
liamentary duty,  on  being  elected  one  of  the  sixteen  Peers  of  Soot- 
land,  in  1790,  according  to  aU  the  law  on  the  aubjecty  would  have  no 
effect." 

According  to  the  Canonists,  the  Senator  was  domiciled  at  the  place 
where  he  exercised  his  functions. 

^^  Senator  etiam  aut  alitor  quiyis  officialis  perpetuus  alicujna  prin- 
cipis  quamvis  ejus  loci  in  quo  senatoriam  exercet  dignitatem  mining 
sit  civis  (ex  text,  m  1.  ciyis,  C.  de  Incolis,  lib.  x.),  domicilium  tamea 
illic  acquirere  tenet  Anna  filius  rescribens,"  &c  &o, — Barho^a  de 
Officio  et  Potestate  Episcopiy  AlUg,  iv.  s.  34. 

(n)  '*  La  seule  quality  de  due  et  pair  ne  donne  point  de  domicile  k 
Paris,  lieu  reoonnu  pour  Stre  celui  de  la  demeure  du  roi,  paroequ'^e 
n'exige  point  une  r^dence  habituelle  aupr^  de  sa  Majesty."  So  de- 
cided, Mertin  says,  is  the  case  of  the  Prince  de  Gu^men^,  1670  ;  and 
to  the  edition  of  1826,  he  adds  this  note,  ^'  II  n'y  a  plus  de  duch^ 
pairies,  mais  la  mdme  d^ision  paratt  devoir  dtre  appliqu^  auz  pairs 
de  France  actuels.^' — Merlin,  B6p,  de  Jwr,  Domicile  III,  4, 

(o)  3  BobiMon'e  A^mraUy  Bq^ortSf  p.  29, . 
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is  most  dearly  laid  down  by  Lord  Stowell.  ^'  I  am "  (he 
said)  ^'  first  reminded  that  he  was  American  Consul,  although 
it  is  not  distinctly  avowed  that  his  consular  character  is 
expected  to  protect  him :  nor  could  it  be  with  any  propriety 
"  or  effect,  it  being  a  point  fully  established  in  these  Courts 
^'that  the  character  of  consul  does  not  protect  that  of 
'^  merchant  united  in  the  same  person.  It  was  so  decided  in 
'^  solemn  argument,  in  the  course  of  the  last  war,  by  the 
"  Lords,  in  the  case  of  Mr.  Gildermester^  the  Portuguese 
^^  Consul  in  Holland,  and  of  Mr.  Eykellenburgy  the  Prussian 
"  Consul  at  Flushing.  These  were  again  brought  forward 
**  to  notice  in  the  case  of  Mr,  Fentoicky  the  American  Consul 
"  at  Bordeaux,  in  the  beginning  of  this  war,  on  whose  behalf 
a  distinction  was  set  up  in  favour  of  American  Consuls,  as 
being  persons  not  usually  appointed,  as  the  Consuls  of 
"  other  nations  are,  from  among  the  resident  merchants  of 
"  the  foreign  country,  but  specially  delegated  from  America, 
"  and  sent  to  Europe  on  the  particular  mission,  and  continu- 
^^  ing  in  Europe  principally  in  a  mere  consular  character. 
^^  But  in  that  case,  as  well  as  the  case  of  Sylvanus  Bourne, 
«  American  Consul  at  Amsterdam,  where  tiie  same  distinction 
was  attempted,  it  was  held  that,  if  an  American  Consul 
did  engage  in  commerce,  there  was  no  more  reason  for 
giving  his  mercantile  character  the  benefit  of  his  official 
character  than  existed  in  the  case  of  any  other  Consul, 
'^  The  moment  he  engaged  in  trade  the  pretended  ground  of 
'^  any  such  distinction  ceased ;  the  whole  of  that  question 
"  therefore  is  as  much  shut  up  and  concluded  as  any  question 
"  of  law  can  be  "  (p). 

Consuls  sent  from  the  State  of  their  domicil  to  represent 
that  State  in  a  foreign  country  are  not  ordinarily  considered 
to  have  acquired  a  domicil  in  that  country ;  but  in  certain 
circumstances  they  may  acquire  a  domicil  in  it  (q). 

(j>)  8ee  too  MaUous  v.  MdUass,  1  Bobertson's  Be^,  p.  79 ;  Qoub  v. 
Zimmermatm,  5  Notes  of  Cases,  440. 
(q)  Sharp  v.  Crispmy  L.  Rl  Probate  and  Div,  611. 
Heath  V.  Samson,  14  Beao.  441. 

VOL.  lY.  R 
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In  the  case  of  the  Attomey^General  v.  Kent  (r) — S.,  a 
Portuguese  subject^  who  had  resided  many  years  in  Eng-* 
land  as  agent  for  a  wine  company^  was  appointed  attach^ 
to  the  Portuguese  embassy;  he  continued  to  reside  in  Eng- 
land  j  and  died  there^  still  holding  the  office  of  attach^.  There 
was  no  evidence  of  his  ever  having  visited  Portugal  or  com- 
municated with  any  one  in  Portugal ;  but  in  his  will  he 
stated  that  as  he  was  a  foreigner  who  always  intended  to 
return  to  his  country,  and  was  moreover  an  attach^,  his  pro- 
perty was  not  subject  to  legacy  duty.  It  was  holden,  first, 
that  he  had  acquired  an  English  domicil  before  he  became 
attach^ ;  secondly,  that  his  appointment  as  attach^  did  not 
revive  his  domicil  of  origin ;  and  that  therefore  his  personal 
property  was  liable  to  legacy  duty. 

CLXXXII.  It  may  here  be  observed  that  the  Domicil 
of  Origin  is  not  changed,  either  by  residence  in  the  house  of 
the  Ambassador,  or  within  the  lines  of  an  army  quartered  in 
a  foreign  country,  or  by  remaining  on  board  any  vessels  {s) 
of  the  native  country. 

CLXXXIII.  The  Ambassador  is  allowed  to  retain  the 
domicil  of  his  own  country,  because  he  is  the  representative 
of  his  Sovereign,  and  it  should  seem  that  the  same  privilege 
would  be,  a  fortiori,  extended  to  the  Sovereign  himself,  if 
such  an  occasion  should  occur  for  its  application.  What,  for 
instance,  would  have  been  considered  the  Domicil  of  James 
the  Second  of  England,  or  of  Charles  the  Tenth  of  France, 
during  the  later  years  of  their  respective  lives  ?  It  has  been 
stated  that  the  English  Domicil  of  Henrietta  Maria  was 
strongly  contended  for  on  the  ground  of  her  being  an  integral 
part  of  the  Royal  Family  of  England. 


(r)  1  HwrUione  <£r  CoUmaivn's  Exchequer  Bep,  p.  12. 
(a)  Wheaton*s  Elements  of  Irvtematumal  Law,  p.  160 ;  1  Valid,  llv.  i 
c.  xix.  8s.  216-17. 
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VIII. — THE  ECCLESIASTIC. 

CLXXXIV.  The  DomicU  of  the  beneficed  Ecclesiastic 
(t)  has  been  always  holden  to  be  the  spot  in  which  his  benefice 
is  situated.  Neither  the  bishop  nor  the  cure  vr ere  considered 
to  have  changed  the  Domicil  of  their  benefice  by  the  exercise 
of  their  functions  at  the  residence  of  the  Bling  or  of  indepen- 
dent Sovereign  companies.  The  longest  possible  absence 
*'  from  the  diocese  or  the  parish^  from  whatever  cause  or  with 
^'  whatever  intention^  was  holden  insufficient  to  effect  a  change 
"  of  Domicil." 

CLXXXV.  On  this  principle  the  testaments  of  bishops^ 
under  the  old  French  law,  were  ruled  by  the  custom  prevail- 
ing in  their  diocese.  Canons,  however,  and  members  of  an 
ecclesiastical  corporation,  were  not  bound  by  so  strict  a  rule, 
because  their  functions  could  be  supplied  by  others,  and  they 
were  under  no  obligation  to  a  continual  residence  (u) ;  and, 
therefove,  if  a  canon  held  an  office  in  some  independent 
Sovereign  company,  which  did  require  continual  residence  (x), 
his  Domicil  was  considered  to  be  in  that  place  and  not  where 
his  canonry  was  (y). 

IX. — THE  PBISONEB. 

CLXXXVI.  By  the  law  of  all  European  countries,  the 
prisoner  preserves  tiie  Domicil  of  his  country. 


(t)  Deni9art,  Domicile  IV,  c.  ii.  a.  6. 

(u)  Le  vrai  domicile  d'un  ^y^ue  est  dans  le  chef-lieu  de  son  dioo^ 
quand  mSme  il  passerait  une  grande  partie  de  I'ann^e  k  Paris  ou 
ftilletirs." — MerliUy  R^,  de  Jwr,  DomicUe  IIL  6. 

{x)  '^Tertio  modo  habito  respectu  ad  ordines  suscipiendos  quis  sub- 
jectuB  est  episcopo  dioecesis,  in  qu^  beneficium  ipse  habet,  et  potest  ab 
illo  ordinari,  seu  ab  alio  de  ejus  licenti&,  quamvis  alias  ei  ^o  modo 
subditus  non  sit.     Olericus  enim  habet  domicilium,  et  est  civis  illius 

DicBcesis  in  qa&  situm  est  ejus  beneficium,  dum  illud  possidet.'' 

Barbosa,  Alleg.  14,  s.  42. 

(y)  The  functions,  however,  which  the  celebrated  Abb^  Dubois  per- 
formed at  Paris  were  not  considered  to  be  of  this  dass,  and  his  domidl 
^as  pronounced  to  be  at  Beauvais. 

k3 
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CLXXXVII.  In  a  case  tried  before  the  Judge  of  the 
Prerogative  Court  in  Ireland  (Dr.  Kadcliffe),  the  deceased 
party,  about  whose  domicil  a  discussion  arose^  had  been  an 
Irishman  by  birth^  where  he  had  also  resided,  and  had  pro- 
perty,  as  he  had,  however,  in  England,  where  he  died  in 
prison.  The  learned  Judge  observed,  "  Now,  how  does  he 
^^  describe  himself  in  both  wills,  as  well  that  relied  on  by  the 
'^impugnant  as  that  by  the  intervenient ;  not  as  late  of 
*'  Wrexham  or  Hammersmith,  or,  generally,  as  of  any  part 
of  England,  but  as  late  of  the  city  of  Dublin,  in  Ireland, 
but  then  a  prisoner  in  the  King's  Bench  Prison.  It  could 
'^  not  be  supposed  that  he  acquired  a  domicil  in  England^  by 
residence  within  the  rules  or  the  walls  of  the  King's  Bench 
Prison ;  all  such  residence  goes  for  nothing  "  (z). 


X. — THB  EXILE. 

CLXXXVIII.  With  respect  to  the  Exile,  there  would 
appear  to  be  two  conflicting  texts  of  the  Roman  Law,  one 
promulgating  "  that  the  relegated  person  had  in  the  place  of 
his  relegation  a  necessary  domicil  ad  interim ; "  the  other, 
that  he  could  have  a  Domicil  in  the  place  from  which  he 
"  was  relegated  "  (a). 

(a)  Bmion  v.  Fisher,  MUward^a  B&porU  of  dues  in  Prerogative  and 
Cofisistoridl  Cowi  of  Ihiblin,  pp.  191-2.  The  Learned  Judge  sus- 
tained this  poBition  by  reference  to  the  rule  of  Roman  Law,  and  to 
the  ease  of  the  Marquis  of  AnnamdaUy  Bempde  .y.  Johnsoti,  3  Ves. 
198.  But  with  submission  to  the  learned  Judge,  the  latter  case  can- 
not be  said  to  '^  decide  that  a  residence  in  any  place  by  constraint 
operates  nothing  in  a  question  of  domicil,"  however  true  that  position 
may  be.  Lord  Annan  dale  had  been  confined  in  England  as  a  lunatic 
during  the  latter  part  of  his  life,  and  the  Lord  Chancellor's  remark  is, 
'^  I  am  not  clear  that  the  period  of  his  lunacy  is  totally  to  be  dis- 
carded." 

"  L'exil^  ni  le  prisonnier  ne  sont  jamais  pr^um^  avoir  perdu  I'esprit 
de  retour,  quelque  temps  qui  se  soit  ^ould  depuis  le  moment  oil  ils 
ont  4i4  priv^s  de  leur  liberty.  lis  conservent  par  cons^uent  le  domi- 
cile qu'ils  avoient  alors. — Denisart,  Domicile  III, 

(a)  *^  Belegatus  in  eo  loco  in  quern  relegatus  est^  interim  domici*> 
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CLXXXIX.  It  is  justly,  however,  observed  by  Merlin, 
that  the  conflict  between  the  two  laws  is  to  be  reconciled  by 
recollecting  that  there  were  two  kinds  of  relegation  known 
to  the  Boman  Law:  1,  temporary;  2,  perpetual ;  and  that 
it  is  quite  clear  that  the  latter  text  cited  applies  only  to  the 
former  of  these  punishments  (6).  Even  the  temporary  exile 
would,  under  that  law,  have  been  holden  to  have  a  fixed 
Domicil  in  the  place  of  his  relegation,  though  still  to  have 
preserved  his  Original  Domicil. 

CXC.  The  French  jurists,  however,  have  no  doubt  that, 
for  the  purposes  of  testamentary  succession,  his  Original 


Hum  neoessarium  habet.'' — Dig.  1.  xxiL  s.  S,  Ad  Municvpcdem.  ''  Do- 
micilium  autem  habere  potest  et  relegatus  in  eo  loco  unde  arcetur  ut 
Maroellus  scribit/' — L.  xxvii.  s.  3,  ibid.  See  also  1.  lix.  s.  19,  De 
Pcsnis.  ''Item  qiiidam  vnroXiSt^  simt,  hoc  est  sine  civitate  ut  sunt  in 
opuB  publicum  perpetuo  dati,  et  in  insulam  deportati,  ut  ea  quidem 
quee  juris  civilis  sunt,  non  habeant,  quee  vero  juris  gentium  sunt, 
habeuit."  By  "  jus  gentiiun  "  is  meant  "  Private  "  not  "  Public  In- 
ternational Law." 

(6)  Compare,  too,  the  reasoning  of  Barbota — ''Relegatus  retinetdo- 
micilium  in  eo  loco  ubi  habitat  relegationis  cauB4  ex  text,  quem  ad  hoc 
darum  suspicor  in  I,  fiUi  liherorwrn,  sec.  relegatus  ff,  ad  vminidp,  cujus 
verba  sunt ;  relegatus  in  eo  loco  in  quem  relegatus  est,  interim  domi- 
dlium  habet ;  ad  quod  dioendum  impellet  diet,  ilia,  vnierim,  verboque 
illo  necessaniwrn,  nam  quamvis  post  qusesitum  domicilium  mutari  possit, 
attamen  dum  qusesitur  et  retinetur,  abesse  debet  animus  ab  eo  disce- 
dendi,  et  ideo  destinatus  animus  illique  permanendi  adesse  dicitur, 
prout  requiritur  ad  qusorendum  domicilium,  ut  supra  dicitur.  Non 
tamen  obUyiscar  Ulpiani  auctoritatem  in  L  ejus  qui  maminmsus  sec, 
final,  ff,  ad  m/imidp.  qu&  probatur  relegatum  domicilium  retinere  eo 
lod  unde  arcetur  habere,  ubi  gloss,  vlivm,  exponendo  ilia  verba  unde 
(MTceiu/r,  didt,  id  est,  in  quo  :  sed  hujusmodi  Ulpiani  responsio  nullam 
affert  contrarietatem  cum  Paulo  Jurisconsulto  in  d,  sec,  relegatus; 
rejects  enim  glossee  distinctione  dicentis  in  perpetuo  relegate  planum 
esse  quod  in  dicto  sec.  relegatum  assent  Paulus  Jurisconsultus  alios 
non  ita,  quasi  insinuat  tunc  procedere  Ulpiani  dictum ;  tenendum 
igitur  est  relegatum  domicilium  habere  eo  loci  unde  arcetur,  scilicet  ab 
eo  unde  trahit  originem,  et  in  eo  loco  in  quem  relegatuB  est,  exdus4 
denique  intelligenti&  de  exulatu  in  perpetuum,  propter  dictionem, 
interim  y  de  qu&  in  d,  sec  relega^tus,  de  quo  tamen  vide  Feir,  Oreg,  in 
Tract,  de  Beneficiis,  cap.  36,  num.  20.  CampanU,  d.  cap.  8,  num.  25." 
^^Barhosa  de  Officio  et  Fotestate  Episcopi,  AUeg.  lY.  s.  36. 
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Domicil  would  be  alone  considered.  Acting  on  this  inter- 
pretation of  the  Boman  Law^  they  classed  persons  condemned 
for  a  term  of  years  to  the  galleys  in  the  same  category  with 
respect  to  their  Domicil  as  people  absent  on  a  long  voyage, 
and  therefore  considered  them  as  retaining  the  Domicil  of 
Origin. 

CXCL  It  is  equally  clear,  in  spite  of  two  sentences 
passed  during  the  time  of  the  French  Revolution  to  the 
contrary,  that  the  person  banished  (c)  for  life  {deporte), 
whether  for  a  civil  or  political  offence,  loses  his  Original 
DomiciL  It  cannot  be  doubted  that  the  same  sentence 
would  be  passed  in  England  with  respect  to  persons  trans- 
ported for  life. 

XI. — THE   EMIGRANT. 

CXCII.  The  Fugitive  from  his  country  on  account  of 
civil  war  is  holden  not  to  have  lost  his  intention  of  returning 
to  it,  and  therefore  still  retains  his  Domicil  in  his  native 
land  {d). 


(c)  MerliUy  RSp.  de  Jwr,  Domicile  IV.  '^Belegatos  integrum  suum 
fitatum  retinet,  et  dominium  rerum  suarum,  et  pat{iam  potestatem, 
sive  ad  tempus,  sive  in  perpetuum  relegatus  sit.  Deportatio  autem  ad 
tempuB  non  est." — Dig.  1.  xlviii.  t.  xxii.  1.  xviii.  The  prseses  had,  lat- 
terly, power  given  him  to  interdict  a  person  domiciled  in  his  Proidnce, 
not  merely  from  the  Province,  but  also  from  his  place  of  origin. 

(d)  MascarduSy  after  stating  the  ordinaiy  presumption  of  law,  re- 
marks, '^Prsdterea  illud  sic  velim  limites,  ut  non  procedat,  quando 
quis  aliquo  metu  impulsus,  res,  familiamque  suam  alibi  transtulerit : 
non  enim  ibi  durante  metu  domicilium  contraxisse  prsBsumiiur :  ita 
decisum  fuit  a  Fet  de  TJhald,  in  d,  tract  de  Cano.  Episcop,  et  Paroch, 
c.  vii.  vers,  octavo,  qua^situr  post  num.  9,  ubi  qusostionem  illam  dire- 
mit,  Parochianus  est  quidam  nescio  cujus  Ecclesi»  in  rure  sitae,  qu» 
in  Gujuspiam  civitatis  dominatu  erat :  hicbello  hostiumque  immanitate 
qusB  ibi  flagrabat,  coactus,  un&  cum  domesticis  et  supellectili,  ne  sibi 
diqua  vis  inferretur  domicilium  mutavit,  illique  commigravit  Parochiad, 
quse  in  illA  erat  urbe  constructa.  Hie,  dum  mors  immineret,  cuidam 
tertiiB  EcclesiaB  nescio  quid  legavit  ibique  se  humari  legit.  Qussro 
igitur  cum  in  parochift  parochialis  Ecclesisa  in  ill&  urbe  positn  deces- 
serit,  cui  parochiali  Ecclesiaa  canonica  debeatm:  ?    Debebitume  pare- 
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CXCIIL  This  proposition  was  fully  established  in  France 
towards  the  beginning  and  about  the  middle  of  the  last 
century^  with  respect  to  the  EngUsh  who  followed  the 
fortunes  of  James  the  Second  after  his  abdication.  ^^  The 
^'  English"  (says  Boullenois)  "  -who,  following  King  James 
the  Second,  sheltered  themselves  in  Frai^ce,  have  been 
maintained  in  their  laws ;  they  may  make  wills>  as  to  the 
form  (e),  as  it  is  practised  in  England,  and  their  wills, 
clothed  with  this  formality,  are  esteemed  valid  in 
**  France." 

CXCIY.  It  is  of  course  possible  that  the  Prisoner,  the 
Exile,  the  Emigrant,  or  the  Fugitive,  may,  by  continuii^  to 
reside  in  a  country  after  the  coercion  has  been  withdrawn, 
and  after  his  power  of  choice  has  been  restored  to  him — like 
the  minor  who  resides  in  a  place  after  his  minority  has 
ceased — acquire  a  Domicil  thereiu. 

CXCY.  Both  these  points  were  considered  in  a  case 
which,  in  the  year  1838,  was  brought  before  the  Prerogative 
Court  of  Canterbury. 
CXCVI.  The  facts  of  this  case  (/)  were  thus  stated  by 

chiali  Ecdesisa  constituteo  in  civitate  ubi  iUe  mortuus  est,  an  vero 
parochiali  Ecdesisa  sites  ruri,  cujus  morienB  erat  Parochianus  ?  Debe- 
bitur  prof  ecto  canonica  parochiali  Ecclesise  mrali,  etenim  cum  e  rure 
dUcesserit  oh  hostium  metu7n,  non  desiit  esse  parochiambs  EcclesuB  nis- 
ticancR :  'nee  darMciliwm  mutdsse  prcesumitur  et  si  omnvno  cvm  suis  in 
urbem  sese  amtiderit,  cvm  eo  consilio  e  viUd  non  abieriby  vit  perpetud 
wrbem  incoleret  quod  nvtmrum  requvritur  ut  censeoU^ir  domicUium  mur 
tdsse/'  &c.  &c.,  citing  UlpvAn,  Paid,  and  Celstts.—De  Prohationibus 
C(mcl  DXXXV.  SB.  26-29,  voL  i.  p.  249. 

**  Hanc  tamen  dedsionem  intelliges  "  (b&jb  Masc4%rdus,  referring  to 
the  passage  last  cited)  "  ut  procedat  quando  durante  metu  rus  non  se 
contulit,  yerum  secus  esset,  si  postquam  metus  cessaverit  in  urbe 
remanserit :  tunc  enim  mut&sse  rurale  et  urbanum  domicilium  legisse 
prsssumitur/'  &c. — Ibid. 

(e)  Le  TraiU  de  la  RSalitS  et  PersonaliU  des  Statuts,  t.  i.  tit.  ii.  c.  iii. 
See  also  Denisart,  t.  i.  tit  "  Anglais."  Both  cited  {CoUectanea  Juridica, 
Yol.  i.  p.  329)  in  Moiwi&nT  Target^s  Opmum  on  tlie  Duchess  of  Kingston's 
wiU, 

(/)  De  Bonnewd  v.  De  Bcnnevalf  1  Ourtei^  EceUsiasticdl  Beports, 
856. 
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the  Judge  (Sir  Herbert  Jenner),  **  That  the  deceased^  Guy 
"  Henri  du  Vol,  Marquis  de  Bonneval,  died  at  the  age  of 
"  seventy-one,  on  the  22nd  of  September,  1836,  in  Norton 
"  Street,  Fitzroy  Square  (London);  that  the  will  in  question 
was  made.in  the  English  form,  and  was  executed  for  the 
purpose  of  disposing  of  the  property  in  England  alone, 
being  confined  simply  to  that ;  that  he  also  made  a  will  in 
1826,  at  Paris,  by  which  he  disposed  of  his  property  in 
France,  and  that  he  thereby  constituted  the  Yicomte  de 
Bonneval,  his  nephew  (son  of  the  party  before  the  Court, 
the  Comte  de  Bonneval),  sole  and  universal  heir ;  that  the 
*'  deceased  was  bom  in  France,  in  1765,  of  French  parents, 
^^  and  continued  to  reside  there  till  1792,  when  he  left  that 
'^  country  in  consequence  of  the  Kevolution ;  that  his  parents 
*^  were  of  high  rank,  and  that  he  succeeded  to  estates  in 
**  France,  and  was  President  sL  Mortier  in  the  Parliament  of 
Normandy;  that  on  his  leaving  France,  in  1792,  he  pro- 
ceeded first  to  Germany,  and  afterwards  to  England,  and 
"continued  to  reside  here  till  1814  or  1815,  during  which 
'^  time  he  received  an  allowance  from  the  government  of  this 
**  country  as  a  French  emigrant ;  that,  on  the  return  of  the 
*^  Bourbons,  he  repaired  to  France,  and  it  is  stated,  on  behalf 
"  of  his  brother  (who  asserts  the  French  Domicil),  that  the 
"  deceased  went  to  France  in  1814,  and  that,  on  the  escape 
"  of  Buonaparte  from  Elba,  he  came  again  to  this  country, 
"but  returned  to  France  in  1816;  that  from  1815 
"  (according  to  the  statement  of  the  brother)  he  continued 
"  to  reside  in  France,  occasionally  visiting  this  country,  till 
"  1821,  when  he  became  entitled  to  certain  property,  under 
"  the  will  of  his  aunt,  including  the  chateau  and  estate  of 
Sequence,  in  the  district  of  Bouen,  and,  in  1823,  he 
succeeded  to  part  of  the  estate  of  his  mother ;  that  from 
"  1814  to  1827  he  was  actively  engaged  in  the  settlement 
"  of  his  property  and  family  affairs  in  France ;  that  he 
agreed  to  purchase  of  his  brother  part  of  his  paternal  pro- 
perty, which  had  been  confiscated  under  a  decree  of  the 
French  Government,  and  to  part  of  which  property  he 
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^*  was  entitled.  It  is  further  stated  that,  in  the  deed  of 
'*  purchase  of  these  estates  in  1827^  made  at  Paris,  the 
^^  deceased  is  described  as  '  residing  usually  at  the  ch&teau 
"'of  Sequence,'  and  that,  in  a  decree  of  the  Court  of 
*'  Appeal  at  Caen,  he  is  described  as  '  living  o;i  his  rents, 
'^ '  and  domiciled  in  the  commune  of  Sahurs,  district  of 
'  Bouen.'  The  act  on  petition  goes  on  to  state  that,  in 
1825,  the  deceased  received  compensation  as  a  French 
emigrant  for  the  property  confiscated  at  the  Revolution, 
"and  that, from  1815  to  1821,  he  resided  on  his  property  in 
"France,  and  took  up  his  Domicil  in  the  ch&teau  of 
"  Sequence,  and  maintained  it  till  his  death;  that  from  1815 
"to  1821  he  made  occasional  visits  to  England,  and  in 
"  1821  he  took  a  house  in  Norton  Street,  in  which  he 
"resided  when  he  came  to  England,  but  that  such  visits 
(which  is  not  denied  by  the  other  side)  were  interrupted 
for  several  years  together;  that,  in  1834,  he  came  to 
« England,  but  with  the  intention  of  returning  again  to 
"  France ;  that  he  was  rated  as  proprietor  of  the  property 
at  Sequence  to  the  electoral  contributions  of  the  district ; 
that  he  exercised  his  political  rights  as  a  French  subject, 
and  constantly  described  himself,  and  was  described  in 
legal  proceedings,  as  domiciled  in  France,  and  there  are 
entries  in  the  Register  of  Mortgages  at  Rouen,  from  1827 
"  to  1836,  in  which  he  is  so  described ;  that  the  deceased 
"  was  a  Marquis  of  France,  and  by  the  will  of  1826,  dis- 
"  posing  of  his  property  in  France,  he  directs  his  nephew, 
"  out  of  certain  estates  in  France,  to  form  a  majorat,  to 
"  serve  as  an  endowment  to  the  title  of  hereditary  Marquis, 
"  granted  to  their  ancestors  about  1680,  and  to  settle  the 
same  upon  the  heirs  male  of  their  name,  by  order  of  primo- 
geniture and  proximity  to  the  elder  branch.  These  are  the 
grounds  upon  which  the  brother  contends  that  the  deceased 
"was  domiciled  in  France,  and,  consequently,  that  the 
"  validity  of  the  will  must  be  determined  by  the  law  of  that 
"  country. 
"  On  the  other  side,  it  is  alleged  that  the  deceased  came 
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to  this  country  in  1793^  and  that^  with  certain  exceptions^ 
'^  he  ever  after  resided  here,  down  to  the  time  of  his  death ; 
^'  that  in  June  1814  the  deceased  took  the  lease  of  a  house 
^^in  Mortimer  Street,  Cavendish  Square,  for  the  term  of 
^^ eight  years;  and  in  1820  he  took  the  lease  of  another 
**  house  in  Norton  Street  for  forty-four  years,  for  which  he 
'^  paid  360/.  premium,  and  a  rent  of  40/.  per  annum,  putting 
^^  himself  to  considerable  expense  in  fitting  up  and  furnishing 
"  the  house,  which  he  continued  to  occupy  till  his  death, 
"  keeping  up  an  establishment  of  servants  there,  and  spoke 
*^  of  ^e  house  as  his  'home.'  The  act  denies  that  on  his 
''  return  to  France  he  was  generally,  or  principally,  resident 
<<  there  from  1814  to  1841,  and  alleges  that  in  1821  he  had 
"  no  house  in  France,  but  went  there  merely  to  visit  his 
"  friends  and  relatione,  and  to  obtain  compensation  for  his 
*^  losses ;  that  after  he  became  entitled  to  the  chftteau  and 
^'  estate  of  Soquence  in  1821,  he  was  involved  in  lawsuits  in 
^^  France,  which  he  was  compelled  frequently  to  visit,  passing 
"  considerable  portions  of  time  there ;  and,  in  order  to  give 
"  validity  to  acts  done  there,  he  was  obliged  to  describe  him- 
"  self  as  of  a  certain  residence  in  that  kingdom ;  but,  from 
"  1834  to  the  time  of  his  death,  he  continued  permanentiy 
"  to  reside  in  this  country  without  paying  a  single  visit  to 
"  France,  though  not  prevented  from  doing  so  by  ill-health, 
^'  or  by  any  other  circumstance  than  his  uniformly  avowed 
*'  preference  for  a  residence  in  this  country ;  and  that,  in 
"  1834,  the  name  of  the  deceased  was  included  in  the  list  of 
^^  persons  entitled  to  vote  at  the  election  of  members  of  Par- 
'^  Uament  for  the  borough,  and  that  he  at  all  times  kept  his 
"property  in  England  wholly  distinct  from  his  property 
'^  in  France.  In  the  reply,  it  is  alleged  that  the  deceased 
"  kept  up  an  establishment  at  Soquence,  and  that,  at  his 
"  death,  a  correspondence,  consisting  of  about  1200  letters, 
"  dated  from  1818  to  1835,  and  from  different  persons  and 
*^  places,  was  found  at  his  ch&teau  at  Soquence,  carefully 
"preserved  and  classed,  and  tiiat  the  family  papers  and 
"  plate  were  deposited  there ;  that  the  house  in  London  was 
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kept  for  his  convemence  when  here,  and>  in  case  of  new 
disturbances  in  France^  of  which  he  expressed  fears ;  and 
that  he  exercised  in  France  the  political  rights  of  a  French 
subject." 

CXCVII.  The  learned  Judge  then  referred  to  the  prin- 
ciples of  law  laid  down  in  SomerviUe  y.  Lord  Somerville^  and 
continued — ^^  Applying  these  principles  to  the  case  now  to 
^*  be  decided^  there  is  no  doubt  that  the  Domicil  of  Origin 
*^  of  the  deceased  was  France — ^for  there  he  was  bom^  and 
*' continued  to  reside  from  1765  to  1792;  and  he  left  that 
''country  only  in  consequence  of  the  disturbances  which 
''  broke  out  there.  He  came  here  in  1793 ;  but  he  came  in 
''  the  character  of  a  Frenchman^  and  retained  that  character 
''  till  he  left  his  country  in  1814 — ^for  he  received  an  allow- 
''  ance  from  our  government  as  a  French  emigrant.  Coming 
^  with  no  intention  of  permanently  residing  here,  did  any- 
thing occur  while  he  was  resident  here  to  indicate  a 
contrary  intention  ?  It  is  clear  to  me  that,  as  in  the  case 
''  of  exile,  the  absence  of  a  person  from  his  own  country 
will  not  operate  as  a  change  of  domicil ;  so,  where  a  party 
removes  to  another  country,  to  avoid  the  inconveniences 
''  attending  a  residence  in  his  own,  he  does  not  intend  to 
^  abandon  his  Original  Domicil,  or  to  acquire  a  new  one  in 
*'  the  country  to  which  he  comes  to  avoid  such  inconveni- 
''  ences.  At  all  events,  it  must  be  considered  as  a  compul- 
"  sory  residence  in  this  country :  he  was  forced  to  leave  his 
'^  own,  and  was  prevented  from  returning  till  1814.  Had 
<'  his  residence  here  been  in  the  first  instance  voluntary ;  had 
'*  he  come  here  to  take  up  a  permanent  abode  in  this  coun- 
"  try,  and  to  abandon  his  Domicil  of  Origin — that  is,  to 
'^  disunite  himself  from  his  native  country — the  result  might 
''  have  been  different  It  is  true,  that  he  made  a  long  and 
''  continued  residence  in  this  country ;  but  I  am  of  opinion 
^  that  a  continued  residence  in  this  country  is  not  sufficient 
''  to  produce  a  change  of  domicil ;  for  he  came  here  avowedly 
''  as  an  emigrant,  with  an  intention  of  returning  to  his  own 
''  country  as  soon  as  the  causes  ceased  to  operate  which  had 
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*^  driven  him  from  his  native  home.  He  remained  a  French- 
*^  man ;  and  if  he  had  died  during  the  interval  between  1798 
'^  and  1815^  his  property  would  have  been  administered  ac- 
"  cording  to  the  law  of  France. 

'*  Up  to  1814^  then^  he  had  not  acquired  a  domicil  in  this 
'^  country ;  the  connection  with  his  native  country  was  not 
**  abandoned :  from  whence^  then,  is  the  Court  to  collect 
^^  that  he  had  at  any  time  acquired  a  domicil  in  this  country, 

by  any  act  manifesting  an  intention  to  do  so  ?    I  can  find 

no  fact  beyond  the  mere  residence  in  this  country  till 
*'  1814,  and  his  taking  the  lease  of  a  house  for  eight  years, 
"  which  would  be  a  strong  fisict  to  show  intention,  if  followed 
*'  up  by  a  continued  residence  here.  But  what  is  the  fact  ? 
^^  In  1814  the  Bourbons  were  restored ;  and,  as  he  returned 
'*  to  his  own  country  after  taking  this  house,  the  inference 
**  is  that  he  did  not  intend  to  reside  here,  but  took  the  house 
*'  with  a  view  of  securing  a  residence  of  his  own  if  he  should 
"  be  forced  to  return  hither :  and  it  turned  out  that  his  ap- 
''  prehensions  were  not  ill-founded.  He  remains  in  France 
*^  during  the  greater  part  of  the  interval  between  that  time 
"  and  1821.  It  is  alleged  that  he  was  employed  during 
^*  these  visits  in  settling  his  family  afiairs,  and  it  has  been 
^*  argued  that  his  return  to  France  was  not  in  order  to 
^*  resume  his  French  Domicil,  an  argument  which  might 
'^  have  soine  force  if  he  had  lost  his  French  Domicil.  But 
*'  the  question  is,  had  he  abandoned  his  French  Domicil  ? 
'^  I  am  of  opinion  that  he  had  not  abandoned  his  French 
^  "  Domicil,  nor  acquired  one  in  England,  up  to  1814  or 
"  1815." 

CXC  VIII.  The  learned  Judge  proceeded  to  observe  that 
there  was  no  evidence  as  to  the  period  from  1815  to  1821, 
during  which  he  resided  in  England ;  and  that  the  evidence 
with  respect  to  the  periods  of  time  during  which  the  de« 
ceased  resided  in  England  and  France  respectively,  was 
very  loose:  but  it  was  proved  that  he  left  England  in 
1828,  and  resided  entirely  in  France  for  three  years  and  a 
half,  and  that  he  was  again  absent  from  England  for  eight 
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months,  and  that  in  a  contract  for  the  sale  of  some  property^ 
he  was  described  as  '^  residing  usually  at  the  ch&teau  de 
'^Sequence,  near  Bouen;"  and  that  between  1830  and 
1834,  he  had  been  frequently  seen  to  proceed  up  the  river 
by  the  steam-boat  to  Bouen.  The  learned  Judge  concluded 
with  these  observations,  '^  Now,  under  the  circumstances,  it 
^*  appears  to  me  that  there  is  no  evidence  to  show  that  the 
'^  deceased  ever  acquired  a  domicil  in  this  country.  I  see 
'^  nothing  but  the  fact  of  the  taking  of  the  lease  of  a  house 
^Mn  Norton  Street  in  1820,  for  a  long  term  undoubtedly, 
**  but  which  does  not  appear  to  denote  anything  more  than 
'^  an  intention  of  providing  a  place  of  occasional  residence  in 
'^  this  country.  But  up  to  1820,  he  had  acquired  no  domicil 
^'  here,  and  during  the  subsequent  time  he  was  absent  in 
^'  France  for  several  years ;  there  is  nothing,  therefore,  to 
show  that  he  had  abandoned  his  Original  Domicil,  and 
taken  up  his  sole  Domicil  (for  that  is  the  expression  used 
in  Somerville  v.  Lord  Somerville)  in  this  country,  although 
he  kept  two  female  servants  in  this  country :  yet — when  I 
find  that  he  kept  an  establishment  at  Sequence ;  that  he 
had  plate  and  furniture  worth  1,200/. ;  that  his  family 
papers  and  his  correspondence  were  deposited  there,  the 
*^  letters  classed  and  arranged ; — his  having  a  house  here  can 
'*have  been  only  for  an  occasional  residence  in  England, 
''  even  if  he  divided  his  residence  between  the  two  countries, 
^'  or  even  if  he  spent  the  greater  part  of  his  time  here :  but 
"  aU  the  evidence  as  to  his  continual  residence  in  this  coun- 
try is  that  he  resided  here  from  1834  to  1836 ;  though  it 
does  not  appear  that  he  did  not  intend  to  return  to  France. 
''  I  do  not  consider  that  in  this  case,  any  more  than  in 
^^  Somervilk  v.  Lord  Somerville^  the  declarations  made  by 
''  the  deceased  at  different  times,  that  he  preferred  a  resi- 
'^  dence  in  this  country,  can  be  a  ground  upon  which  the 
'^  Court  is  to  rest  its  judgment;  the  domicil  cannot  depend 
^'  upon  loose  grounds  of  this  sort,  where  there  are  docu- 
'^  ments  which  show  that  the  party  looked  to  !EVance  as  his 
^'home.    Unless  the  evidence  was  nicely  balanced,  the 
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*^  Court  would  pay  no  regard  to  such  declarattons,  showing 
*'  a  preference  for  a  residence  in  this  country,  and  not  a  de- 
'^  cided  intention  to  abandon  his  native  land,  and  take  up 
**  his  residence  here." 

CXCIX.  The  Court  having  then  alluded  to  the  circum- 
stance of  the  deceased's  description  in  legal  documents — of 
his  having  exercised  political  rights  in  France — of  his  being 
a  registered  voter  in  England — of  his  refusing  contribution 
to  certain  French  rates  (concerning  which  no  judicial  deci- 
sion had  taken  place), — proceeded,  "I  am,  therefore,  of 
**  opinion  that  the  deceased  continued  a  domiciled  French 
*'  subject  to  the  time  of  his  death,  and,  consequently,  that 

the  validity  or  invalidity  of  his  wiD  must  be  determined 

by  the  French  tribunals,  and  not  by  this  Court "  (ff). 

CC.  This  point  of  residence  under  constraint  as  an  exile, 
seems  to  have  been  quite  applicable  to  the  succession  to  the 
goods  of  Henrietta  Maria,  which  is  mentioned  in  another 
part  of  this  work. 


XII.   CORPORATION. 

CCI  (A).  The  definition  of  Domicil  which  has  been  given 
above,  and  every  other  definition,  is  founded  upon  the  habits 
and  relations  of  the  natural  man ;  and  is  therefore,  of  course> 
inapplicable  to  the  artificial  and  legal  person  whom  we  call 
a  Corporation. 

It  is,  nevertheless,  necessary,  for  the  purposes  of  justice, 
that  an  artificial  Domicil  should  be  assigned  to  this  artificial 
person,  and  one  formed  on  the  analogy  of  natural  persons. 

4 

(g)  The  practice  of  the  Court  in  these  cases  is  thus  stated  : — ^'  The 
precise  form  in  which  the  Court  must  pronounce  its*  sentence  is  this  : 
That  the  deceased,  at  the  time  of  his  death,  was  a  domiciled  subject  of 
France,  and  that  the  Courts  of  that  countiy  are  the  competent  autho- 
rity to  determine  the  validity  of  his  will,  and  the  succession  to  his 
personal  estate  ;  and,  as  in  the  case  of  Hare  v.  Namnyth  (2  Addams, 
p.  25),  the  Court  suspends  proceedings  here,  as  to  the  validity  of  the 
wUl,  till  it  is  pronounced  valid  or  invalid  by  the  tribunal  of  France," 

{h)  Samgwy,  viii.  s.  364. 
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In  most  cases  there  is  a  clear  and  palpable  connection  be- 
tween the  territory  and  the  legal  person^  e.  g.  municipalities, 
churches,  hospitals,  colleges,  and  the  like. 

More  difficulty  arises  in  the  case  of  companies  and  societies, 
formed  for  the  purpose  of  carrying  on  commerce  and  traffic, 
to  which  it  is  difficult  to  assign  a  definite  seat,  as  in  the  case 
of  traffic  carried  on  by  means  of  steamboats,  railways,  and 
electric  telegraphs,  which  may  be  connected  with  and  pass 
through  different  territories,  as  every  Bhine  steamer,  and 
abnost  every  German  railway,  does :  and  in  these  cases,  one 
of  two  things  must  happen — viz.  either  a  domicil  must  be 
specified  in  the  charter  of  their  constitution  (t),  or  the  court 
which  exercises  jurisdiction  with  respect  to  it  must  determine, 
by  artificial  rules,  which  is  the  central  point  of  the  enter- 
prise (J)  and  make  that  the  Domicil. 

CCIL  The  leading  English  case  upon  this  point  is  the 
Carron  Iron  Company  v.  Maclaren  (A).  It  was  a  question  of 
domicil  for  the  purposes  of  jurisdiction.  The  case  travelled 
through  the  Bolls  Court  to  the  House  of  Lords ;  and  the 
result  of  it  seems  to  be  that  a  company,  according  to  English 
Law,  may  have  two  domicils  for  the  purposes  of  jurisdiction; 
but  that  such  a  domicil  cannot  be  created  by  the  agency  of  a 
person  who  has  no  concern  whatever  in  the  management  of 
the  affairs  of  the  company,  although  he  be  employed  in  selling 
its  goods.  The  doctrine  of  Principal  and  Agent  had  more 
influence  on  this  decision  than  the  ordinary  rules  of 
Domicil  (/).  By  a  later  judgment  (1872)  of  the  Court  of 
Queen's  Bench,  it  has  been  ruled  that  a  Foreign  Corporation 
carrying  on  business  in  England,  although  not  incorporated 
according  to  English  Law,  may  be  sued  as  defendants  in  an 
English  Court,  in  respect  of  a  course  of  action  which  arose 


(i)  This  has  been  done  in  the  case  of  various  Prussian  and  Saxon 
BaJlways. — Scmgwy^  ih, 

(J)  '^Den  Mittelpunkt  der  Geschafte ;  le  centre  de  I'entreprise." — 
Ibid. 

Qc)  5  H.  L,  Cases,  416. 

(0  Maclaren  v,  ^mton,  16  Beav,  279. 


144      JUS  GENTIUM — PBIVATE  INTERNATIONAL   LAW. 

within  the  jurisdiction  (m),  and  that  service  of  the  writ  on 
the  head  officer  of  the  English  branch  of  the  business  is  a 
proper  service.  In  America  (U.S.)  a  Corporation  may  be 
sued  by  service  on  its  agencies  in  States  other  than  that  of 
its  creation — ^though,  as  a  general  rule^  it  has  no  legal  exist- 
ence out  of  the  State  by  which  it  is  created.  A  corporation 
created  in  one  State  of  the  American  Union  can  make  no 
valid  contract  in  another  State  without  the  sanction,  express 
or  implied,  of  the  latter ;  and  hence  laws  restricting  or 
prohibiting  the  exercise  of  l^al  rights  by  Foreign  Corpora^ 
tions  are  constitutional  (n). 


(m)  NevJby  v.  Van  Oppen  and  the  CotU  Fatent  Firearms  Mamifac- 
tv/rvng  Campawy,  7  Law  Bep,  Q,  B,  293. 

In  this  case  the  Iom)  laid  down  by  Lord  St.  Leonaids^  in  the  Cofrron 
Iron  Company  v.  Madareny  as  to  there  being  two  domidls  for  forenno 
purposeB,  one  here,  and  one  in  the  foreign  country,  is  approved  of. 
In  the  case  of  the  Frincess  of  BeiiM  y.  Bos  (L,  B.  s,  Eng,  and  Ir,j 
App.  p.  176),  the  House  of  Lords  held  that  an  association  might  be 
registered  as  a  joint-stock  company  in  England  and  thereupon  incor- 
porated by  English  law,  though  the  seven  shareholders  who  made  the 
application  were  resident  abroad.  The  first  directors  nominated  were 
foreigners,  only  one  having  even  a  temporary  residence  in  England, 
and  the  main  objects  of  the  Company  were  to  be  carried  into  execu- 
tion abroad ;  and  it  was  ruled  that  upon  such  a  registration  the  usual 
effects  would  follow,  and  the  Company  might  be  wound  up  like  any 
ordinary  English  company. 

(n)  Wharton,  §  48  a,  and  cases  there  cited. 
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CHAPTEE  XIL 

DOMIGIL   OF   CHOICE. 

CCIII.  It  remains  to  consider  the  Domicil  of  Choice, 
which  may  be  conyeniently  considered  under  the  question  of 
Change  of  Domicil,  the  subject  of  this  chapter. 

CCI V.  It  may  be  taken  as  a  general  maxim  of  European 
and  American  Law  (a)  that  every  person  sui  juris  is  at  liberty 
to  choose  his  Domicil  and  to  change  it  according  to  his  incli- 
nation. 

CC  V.  An  exception  to  this  rule  was  made,  in  the  time  of 
Grotius,  with  respect  to  the  subjects  of  Russia  (b) ;  but  the 
laws  of  that  country,  with  respect  to  naturalisation,  allegiance, 
and  nationality,  subjects  closely  connected  with  domicil,  have 
undergone  a  great  change  since  1864  (c). 


(a)  Niliil  est  impedimento  quo  minus  quis  ubi  velit,  habeat  domi- 
dlium  quodeimterdictum  non  ait. — Dig.  lib.  1. 1.  i.  s.  31,  Ad  Mtmicip. 
Bomicilium  re  et  facto  transf ertur  non  nudA  oontestatione  sicut  in  his 
exigitur  qui  negant  se  posse  ad  munera  ut  inoolas  vooari.— S.  20,  ibid, 
Inoola  jam  muneribus  publids  destinatus,  nifii  perfecto  munere,  inco- 
latui  renuntiare  non  potest. — S.  84,  eod,  Non  tibi  obest,  si  cum 
incola  esses,  aliquod  munus  susoepisti,  modo  si  antequam  ad  alios 
honores  vocareris  domidliumtranstulisti. — Codex,  t.  xl.  L  i.  De Incolis. 
Vide  anU, 

(6)  Orotviis  says  (L  ii.  c.  t.  s.  84,  De  Jure  BeUi  et  Pads) :  "  Solet  hie 
Ulud  quseri  an  dvibus  de  civitate  abscedere  lioeat,  veni&  non  impetrat&. 
Scimufl  populos  esse  ubi  id  non  liceat,  ut  apud  Moschos  :  nee  negamus 
talibus  pactis  iniri  posse  societatem  dvilem,  et  mores  vim  pacti  aocipere. 
Bomanis  legibus,  saltem  posterioribus,  domicilium  quidem  transfeire 
licebat :  sed  non  eo  minus  qui  transtulerat  municipii  sui  muneribus 
obligabatuT :  verum  in  quos  id  constitutum  erat,  ii  manebant  intra 
fines  imperii  Bomani :  atque  ea  ipsa  constitutio  specialem  spectabat 
utilitatem  tributariaB  prsestationis." 

(c)  See  note  at  the  end  of  this  chapter. 

VOL.  IV.  h 


146      JUS  GENTIUM — PRIVATE   IXTEANATIONAL  LAW. 

CCVI.  According  to  the  Boman  Law,  if  the  change  of 
abode  were  made  to  avoid  discharging  the  offices,  .or  paying 
the  taxes  of  the  place  of  domicil,  two  things  were  required — 
one  that  the  change  of  domicil  should  be  real  and  bona  fide ; 
another,  that  it  should  have  been  made  before  the  nomination 
to  the  office  or  the  assessment  of  the  tax  had  taken  place. 

CC  YII.  Questions  as  to  change  of  domicil  may  be  classed 
under  two  divisions,—!.  Change  of  DomicU  from  one  town 
or  one  province  to  another  within  the  same  country; 
2.  Change  of  Domicil  from  one  country  to  another.  But  as 
the  same  principles  apply  to  both,  it  will  be  convenient  to 
consider  them  together. 

CCYIII.  Whenever  the  facts  and  circumstances  are  9uch 
as  to  beget  a  doubt  whether  a  domicil  has  been  acquired  or 
not,  recourse  must  be  had  to  probable  conjectures  (d)  {coryec- 
turcB  probabiles) ;  ajid  though  all  cases  must  in  a  great 
measure  be  dependent  on  their  particular  circumstances,  yet 
it  is  most  important  to  bear  in  mind  lliat  the  opinion  of  jurists 
and  the  decisions  of  Courts  of  Justice  have  impressed  a 
character  upon  certain  circumstances,  as  affording  the  best 
criteria  of  Domicil,  as  legal  presumptions  of  the  intention  of 
the  party  deduced  from  his  acts.  ''In  allegations"  (says 
Lord  Chancellor  Cottenham)  "  depending  upon  intention, 
<<  difficulties  may  arise  in  coming  to  a  conclusion  upon  the 
''  facts  of  any  particular  case ;  but  those  difficulties  will  be 
''  much  diminished  by  keeping  steadily  in  view  tiie  principle 


(d)  '^  Quoties  autem  non  oerto  constat  ubi  qms  domicilium  habeat^ 
et  an  animus  sit  inde  non  discedendi,*  ad  conjecturas  probabiles  recur- 
rendum,  ex  yariis  circumstantiis  petitas,  etsi  non  omnes  aoqu^  finnse, 
aut  singulse  solse  considerate  non  soqu^  .urgentes  sint ,  sad  multiim  in  iis 
valeat  judicis  prudentia  et  circumspecti  arbitrium."--J'.  Voet^  1.  y.  t.  L 
s.  97.  Be  Judiciis,  &o.  ^'Dans  les  faits  que  las  lois  Bomaines  sig- 
nalent  comme  des  signes  caracteristiques  de  domicile." — Durantony 
t.  i.  p.  100.  See,  too,  the  speech  of  the  Avocat-G^ndral  in  the  case  of 
Mademoiselle  de  Ohoiseul. — ^'  Maia  comment  connaltre  le  fait  de  I'ha- 
bitation  r^Ue  ;  comment  avoir  des  preuves  de  la  volont^  ?  &c.  &c. 
Les  juges  ne  peuvent  done  en  decider  quo  par  des  conjectures." — Dmir 
sart,  DomkiU,  11. 
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^'  which  ought  to  guide  the  deciBion  as  to  the  application  of 
*'  the  facts  '*  (e).    In  the  dase  of  Moorhouse  v.  Lard  (/), 
Lord  Cranworth  said,  *^  In  order  to  acquire  a  new  domicU— 
'^  according  to  an  expression  which  I  believe  I  used  on  a 
**  former  occasion^  and  which  I  shall  not  shrink  on  that 
account  from  repeating,  because  I  think  it  is  a  correct 
statement  of  the  law — a  man  '  must  intend  quatenus  in  ilia 
*  exuere  patriam '  {g).     It  is  not  enough  that  you  merely 
'^  mean  to  take  another  house  in  some  other  place,  and  that, 
on  account  of  your  health  or  for  some  other  reason,  you 
think  it  tolerably  certain  that  you  had  better  remain  there 
all  the  days  of  your.  life.     That  does  not  signify ;  you  do 
not  lose  your  domidl  of  origin,  or  your  resumed  domicil, 
merely  because  you  go  to  some  other  place  that  suits  your 
'<  health  better,  unless,  indeed,  you  mean,  either  on  account 
of  your  health,  or  for  some  other  motive,  to  cease  to  be  a 
Scotchman  and  become  an  Englishman^  or  a  Frenchmany  or 
a  German.     In  that  case,  if  you  ^ve  up  everything  you 
^^  left  behind  you,  and  establish  yourself  elsewhere,  you  may 
*^  change  your  domiciL     But  it  would  be  a  most  dangerous 
*'  thing  in  this  age,  when  persons  are  so  much  in  the  habit  of 
*^  going  to  a  better  climate  on  account  of  health,  or  to  another 
'^  country  for  a  variety  of  reasons — ^for  the  education  of  their 
^*  children,  or  from  caprice,  or  for  enjoyment — ^to  say  that  by 
going  and  living  elsewhere,  still  retaining  all  your  posses- 
sions here,  and  keeping  up  your  house  in  the  country,  as 
this  gentieman  kept  up  his  house  at  Clippens,  you  make 
yourself  a  foreigner  instead  of  a  native.     It  is  quite  clear 
"  that  that  is  quite  inconsistent  with  all  the  modem  improved 
**  views  of  domicil." 

CCIX.  The  circumstances  which  appear  principally  to  be 
relied  upon  as  affording  evidence  of  the  intention  {animus 
manendi)  are  the  foUowing. 

(e)  MwMTo  V.  Mnvyro,  7  Ckt/rht  db  FvrmeUy*8  BeporU  of  Cases  in  the 
House  of  Lords,  p.  877. 
(/)  10  Rouse  of  L&rds  Bep.  p.  283  (a.d.  1863). 
(y)  Whicker  v.  Hume,  7  H.  L.  Cos.  159. 

I.  2 
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CCX. .  1.  PlaQe  of  Birth  and  Origin. 

2.  Oral  and  Written  Declarations. 

3.  The  Place  of  Death. 

4.  The  Place  of  Wife  and  Family. 

5.  The  House  of  Trade. 

6.  The  depository  of  Family  Papers  and  Me- 

morials. 

7.  The  Mansion  House. 

8.  Description  in  Legal  Documents. 

9.  Possession  and  exercise  of  Political  Rights 

and  Privileges. 

10.  Possession  of  Real  Estate. 

11.  Length  of  residence  and  lapse  of  Time  (A). 


(h)  New  Jmw  of  Domicil  and  Natv/rdldzatum  of  Euasia,  Imperial 
Ukase,  dated  March  6, 1864. 

(Extranet  from  Letter  from  Lord  Na/pieTj  H.MJs,  Minister  ai  St. 

Petertb^vrg,) 

St.  Petersburg,  March  30,  1864. 

Mt  Lord, — ^An  Act  has  recently  received  the  sanction  of  the  Em- 
peror, and  been  published  in  the  Russian  papers,  regulating  the 
position  of  foreigners  claiming  to  obtain  certain  rights  in  this  country. 
The  law  will  no  doubt  be  shortly  inserted  in  the  Jowmal  de  8t.  PHers- 
bowrg  in  French.  I  beg  to  submit  to  your  Lordship  at  present  the 
substance  of  the  measure  : — 

A.  (1.)  A  foreigner  must  be  domiciled  in  the  Empire  before  he  can 
be  admitted  as  a  Russian  subject. 

(2.)  A  foreigner  wishing  to  become  domiciled  in  Russia  must  inform 
the  Governor  of  the  Province  in  which  he  wishes  to  reside  of  his  de- 
sire to  do  so,  explaining  the  nature  of  his  occupation  in  his  own  coun- 
try, and  the  pursuits  he  purposes  to  follow  in  Russia.  On  the  receipt 
of  such  declaration  the  petitioner  is  considered  to  be  domiciled  in 
Russia,  but  will  nevertheless  be  accounted  a  foreigner  until  he  shall 
have  taken  the  oath  of  allegiance. 

(3.)  Foreigners  already  resident  in  Russia,  distinguished  in  art, 
trade,  commerce,  or  in  any  other  pursuit,  may  prove  their  domicilia- 
tion by  other  means  than  those  specified  in  §  2. 

(4.)  A  foreigner,  after  being  domiciled  five  years  in  Russia,  may 
apply  to  be  admitted  to  Russian  allegiance. 

(5.)  Foreign  married  women  cannot  become  Russian  subjects  with* 
out  thoir  husbands. 
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(6.)  The  allegiance  when  sworn  to  is  merely  personal,  and  does  not 
affect  children,  whether  of  age  or  minors,  previously  bom.  Those 
bom  after  the  adoption  of  Russian  nationality  are  acknowledged  as 
Russians. 

(7.)  Specific  rules  to  be  observed  in  petitioning  the  Minister  of  the 
Interior  to  be  admitted  to  Russian  allegiance  (documents  and  declara- 
tions required,  &o.). 

(8.)  It  is  optional  with  the  Minister  to  grant  the  above  petition  or 
not. 

(9.)  An  oath  to  be  taken. 

(10.)  Mode  of  taking  oath. 

(11.)  In  special  cases  the  period  requisite  to  constitute  a  domidl 
may  be  shortened. 

(12.)  Children  of  foreigners,  not  Russian  subjects,  bom  and  edu- 
cated in  Russia,  or  if  bom  abroad,  yet  who  have  completed  their 
education  in  a  Russian  upper  or  middle  school,  will  be  admitted  to 
Russian  allegiance,  should  they  desire  to  do  so,  a  year  after  they  shall 
have  attained  their  majority. 

(13.)  The  children  of  foreigners  wishing  to  become  Russian  subjects 
will  be  admitted  on  the  same  terms  as  their  parents. 

(14.)  Foreigners  in  the  Russian  military  or  civil  service,  or  eccle- 
siastics of  foreign  persuasions,  will  be  admitted  to  Russian  allegiance 
without  period  of  domicil. 

(15.)  A  Russian  subject  marrying  a  foreign  husband,  and  therefore 
considered  a  foreigner,  may  on  the  death  of  her  husband,  or  in  case  of 
her  divorce,  return  to  her  former  allegiance. 

(16.)  The  children  in  the  above  case  are  treated  as  in  §  12. 

(17.)  Foreign  women  marrying  Russian  subjects,  and  the  wives  of 
foreigners  who  have  become  Russian  subjects,  are  admitted  as  Russian 
subjects  without  taking  oath  of  allegiance.  Widows  and  divorced 
wives  retain  the  nationality  of  their  husbands. 

(18.)  Special  enactments  relative  to  colonists,  foreign  agricultural 
labourers,  Bulgarians,  &c.,  remain  in  full  force. 

(19.)  Foreigners  admitted  to  Russian  nationality  are  placed,  in  re- 
spect to  their  rights  and  obligations,  on  a  perfect  equality  with  bom 
Russians. 

(20.)  Provides  for  the  speedy  transaction  of  business  in  connection 
with  tiie  adoption  of  Russian  nationality. 

B.  Transitional  measures. 

(1.)  Foreigners  who  shall  have  already  adopted  Russian  nationality 
may  return  at  any  time  to  their  former  nationality  on  payment  of  all 
claims  against  them,  whether  Government  or  private. 

(2.)  Those  who  throw  off  their  Russian  allegiance  may  either  quit 
the  country  or  remain  in  Russia,  enjoying  equal  rights  with  other 
foreigners.  They  must  provide  themselves  with  national  passports 
within  a  year,  if  resident  in  European  Russia  or  belonging  to  a  coun- 
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try  in  Europe,  or  within  two  years,  if  rending  in  Siberia  or  having  to 
obtain  such  passports  in  any  other  quarter  of  the  globe.  On  the  lapse 
of  those  dates  without  production  of  passport,  the  foreigner  must 
either  leave  the  country  or  resiune  his  Russian  nationality. 

(8.)  Exception  in  cases  of  deserters  and  Asiatics. 

(4.)  Annuls  all  enactments  compelling  Russian  women  married  to 
foreigners  to  sell  their  immoveable  property  in  Russia,  with  the  excep- 
tion of  certain  kinds  of  property  which,  as  foreigners,  they  still  have 
no  right  to  possess.  With  respect  to  the  enactment  concerning  the 
payment  of  three  years'  dues  and  export  duties  by  foreigners  wishing 
to  leave  their  Russian  nationality,  that  law  is  abrogated  in  respect  to 
those  countries  which  shall  adopt  a  reciprocity  on  such  matters. 

G.  Abrogating  law  by  which  a  foreigner  was  obliged  to  take  an  oath 
of  allegiance  prior  -to  his  marriage  with  a  Russian  woman,  and  by 
which  he  was  required  to  ask  permission  of  the  Emperor  to  contract 
marriage  with  a  Russian  woman  of  the  orthodox  faith. 

I  have,  &c 

To  Earl  Russell,  KG.  Napieb. 
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CHAPTER  XIII. 

CBITEBIA  OF  DOMICIL. — I.   PLAGE  OF  OBIGIN. 

CCXI.  The  Domicil  resulting  from  Origin  is  to  be  dis- 
tinguished^ as  has  been  always  observed^  from  the  accidental 
place  of  birth^  which  affords  a  much  fainter  kind  of  pre- 
sumption (a).  The  place  of  Origin  continues  to  be  the 
Domicil  until  it  be  changed  either  by  those  who  have  the 
power  to  change  it^  as  in  the  case  of  pupillage^  or  by  a  party 
sui  juris. 

CCXII.  The  doctrine  of  the  Civil  Law  is  explicit :  '^  Let 
<'  each  person  follow  the  origin  of  his  father ; "  that  is ^  each 
person  legitimately  bom;  for  the  doctrine  is  equally 
explicit  that  ^^  whoever  has  no  lawful  father^  his  first  origin 
*'  is  deemed  to  be  from  his  mother  "  (b). 

CCXIIL  In  Bruce  v.  Bruce  (c),  the  first  case  of  Domicil 
brought  before  the  House  of  Lords,  Lord  Chancellor  Thur- 
low  said :  '*  A  person's  Origin,  in  a  question  of  where  is  his 
'^  Domicil  ?  is  to  be  reckoned  as  but  one  circumstance  in 
<<  evidence  which  may  aid  other  circumstances ;  but  it  is  an 
''  enormous  proposition  that  a  person  is  to  be  held  domiciled 

(a)  Outer  y.  O^Damdy  1  Bvnne^s  Beports,  p.  349  (Amerioan).  The 
Lord  Chancellor  said,  in  Ormrnoney  v.  Bmghamy  "Birth  afifords  some 
argument,  and  might  turn  the  scale  if  aU  other  circumstances  were  in 
(E^futli&rio."  See  note  to  ^SbmemUe  v.  Lord  SomerwXUj  6  Vemfs  Ba- 
porta,  p.  757  ;  Marsh  v.  Hvichvnaony  2  Bosanquet  <h  Puller's  Eeportsy 
p.  219. 

(h)  "  Ezemplo  senatorii  ordinis  patris  originem  unusquisque  sequa- 
tnr/' — Cod,  X.  t.  xxxii.  L  xzxyi.  "Ejus  qui  justum  patrem  non 
habet,  prima  origo  a  matre." — Dig.  lib.  1. 1.  i.  1.  ix. 

(c)  Note  to  Marsh  v.  Hutchimonf  2  Bomnquet  di  PuHer,  p.  231. 
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"  where  he  drew  his  first  breathy  without  adding  something 
"  more  unequivocal/'  And  in  Bempde  v.  Johnson  (rf).  Lord 
Chancellor  Loughborough  said  that  he  laid  ^^the  least  stress" 
upon  the  place  of  birth  taken  alone ;  though^  in  conjunction 
with  the  place  of  education  and  connection^  it  had  great 
weight :  and  in  the  case  of  Ommaney  y.  Bingham^  alluded 
to  in  the  House  of  Lords^  in  1793,  in  SomerviUe  v.  Lord 
Somerville,  *^  birth  afibrds  some  argument ;  and  might  turn 
"the  scale^  if  all  the  other  circumstances  were  in  (Bqui- 
"librto''{€). 

CCXIV.  In  SomerviUe  v.  Lord  SomerviUe  the  Master  of 
the  Rolls  observed :  "  The  third  rule  I  shall  extract  is,  that 
the  Original  Domicil,  or,  as  it  is  called,  the  Forum  Originis 
or  the  Domicil  of  Origin,  is  to  prevail  until  the  party  has 
"  not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former 
Domicil,  and  taking  another  as  his  sole  Domicil.  I  speak 
"  of  the  Domicil  of  Origin  rather  than  that  of  Birth :  for  the 
"  mere  accident  of  birth  at  any  particular  place  cannot  in 
"  any  degree  afiect  the  Domicil.  I  have  found  no  authority 
or  dictum  that  gives,  for  the  purpose  of  succession,  any 
effect  to  the  place  of  birth.  If  the  son  of  an  Englishman 
is  born  upon  a  journey  iu  foreign  parts,  his  Domicil  would 
follow  that  of  his  father ;  the  Domicil  of  Origin  is  that 
arising  from  a  man's  birth  and  connections"  (/). 


{d)  3  Vemj'a  Eeports,  198. 

(e)  '^  Inficias  baud  eundum,  qidn  in  dubio  unusquisque  domiciliiun 
in  ipso  potiiis  originis  loco,  quam  alibi  prsesumatur  habere  :  cum  enim 
ab  initio  jus  domicilii  a  patre  in  filium  translatum  sit,  atque  ita  filius 
secutus  sit  domiciliimi  babitationis  patemsB,  oonseqnens  est,  ut  is,  qui 
id  mutatiun  contendit,  boo  ipsum  probet ;  ciun  in  eodem  statu  res 
unaqusBque  mansisse  credatur  donee  contrarium  demonstratum  fuit." 
— J.  Voetf  14W  ncpray  s.  92. 

(J)  5  Vesey's  Reports,  p.  750.  See,  too,  De  Bonneval  v.  De  Bonnevalj 
1  CurtM  Ecdesiagtical  Eeports,  863. 

''  Quando  ignoratur  origo  alicujus,  an  sdlioet  sit  hujus  vel  illius 
civitatis  et  loci,  pnesumitur  esse  illius  in  qu&  fuit  alitus  et  educatus," 
was  the  opinion  of  Bartohu,  in  opposition  to  that  of  Andreas  Aldatiu^ 
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CCXY.  The  leading  case  in  English  Law  upon  the 
question  of  the  preponderating  influence  of  Origin^  where 
the  scale  is  nearly  equally  balanced  between  two  domicils, 
is  the  case  of  Somerville  y.  Lord  SomerviUe,  which  has  just 
been  mentioned. 

CCXVI.  Lord  Somerville's  father  was  bom  in  Scotland, 
and  died  domiciled  in  that  country.  Lord  Somerville,  the 
son,  was  bom  in  Scotland,  and  at  the  age  of  nine  or  ten 
years  was  sent  into  England,  remained  a  year  at  West- 
minster School,  and  was  sent  from  thence  into  France,  to 
complete  his  education.  In  1745,  he  entered  the  army  as  a 
yolunteer,  and  was  present  at  the  battles  of  Preston  Pans 
and  Culloden.  In  1763,  he  left  the  army  and  resided  at 
Somerville  House,  in  Scotland.  He  then  went  abroad; 
returned  in  1765,  on  account  of  his  father's  illness,  and  after 
lus  father's  death  in  that  year,  stayed  about  six  months 
longer  in  Scotland,  and  then  came  to  London,  and  manifested 
an  intention  to  reside  a  considerable  part  of  the  year  in 
London,  also  to  keep  up  his  establishment  in  the  family 
mansion  in  Scotland,  and  divide,  as  nearly  as  possible,  the 
year  between  each  residence.  It  was  holden  by  the  Master 
of  the  Rolls,  after  a  most  elaborate  and  protracted  argument, 
that  the  DomicU  of  Birth  had  never  been  abandoned,  that 
Lord  Somerville  died,  as  he  was  bom,  a  Scotchman.  In 
this  case,  the  Donudl  of  Origin  was  also  the  seat  of  his 
principal  establishment 

CCXVII.  In  the  valuable  opinions,  or  rather  decisions, 
of  Grotius,  and  other  Dutch  lawyers,  upon  questions  of 
Domicil,  selected  by  Mr.  Henry,  in  his  Appendix  to  the 
case  of  Odwin  v.  Forbes  (ff)  is  the  following : — Titius,  whose 
Domicil  of  Origin  was  Hanover,  lived  for  some  time  (pro- 


and   is  adopted  by  Menochi/us,  De  PrcMwnptwn/ibtUf  XXX.  s.  25, 
p.  1038.    Alciatus  gave  his  opinion,  '^  civem  illiuB  civitatis  aliquem 
prsesumi  in  quH  habitare  reperitur,"  eod.  ;  and  this  is  considered  the 
first  presnmption,  however  slender,  by  modem  Courts  of  Justice. 
(9)  P.  Ifip. 
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bablj  less  than  ten  years)  at  Hamburgh^  making  that  place 
the  centre  of  his  mercantile  transactions :  from  Hamburgh 
he  betook  himself  to  Paris^  and  after  living  there  a  short 
time,  he  died,  a  bachelor  and  intestate.  It  appeared,  among 
other  things,  that  he  had  made  no  declaration  of  intending 
to  change  his  Domicil  of  Origin,  and  that  he  had  exercised 
no  rights  of  citizenship  at  Hamburgh,  where  his  moveable 
property  was  found  at  his  death.  It  was  decided,  that  his 
Domicil  of  Origin  had  never  been  lost,  and  that  his  property 
must  be  distributed  according  to  the  law  of  Hanover. 

CCXYIII.  In  the  American  case  of  Catlin  v.  Gladding 
(A),  a  person  had  abandoned  his  Original  Domicil  and 
citizenship,  but  afterwards  returned  to  the  home  of  his 
mother's  family ;  and  the  circumstance  of  birth  was  holden 
material  by  that  eminent  jurist.  Judge  Story,  as  fixing  the 
required  domicil. 

CCXIX.  Lord  Stowell  says  (i),  ^*It  is  always  to  be 
*^  remembered,  that  the  native  character  easily  reverts,  and 
^^  that  it  requires  fewer  circumstances  to  constitute  domicil 
<'  in  the  case  of  a  native  subject  than  to  impress  the  national 
^'  character  on  one  who  is  originally  of  another  character;" 
but  the  acquired  Domicil  must  be  finally  abandoned  before 
the  DomicU  of  Origin  can  revert  (A). 

CCXX.  In  the  case  of  Chiene  v.  Sykes,  determined  by 
Sir  W.  Grant  in  1811,  the  facts  of  the  case  were  these : — 
Kobert  Chiene  was  bom  at  the  Scotch  town  of  Crail  and 
was  a  natural  child.  He  was  educated  at  Crail,  residing 
with  his  mother.  At  about  eighteen  years  of  age  he  went  to 
sea;  heretumed  to  Crail  in  the  year  1784,spent  a  twelvemonth 
on  shore,  and  then  resumed  his  occupation  as  a  seaman.    He 


{h)  4  Mcaon's  CireuU  Court  Bep.  p.  308. 

(i)  La  VirgirUe,  6  Bohmson's  Admralty  Beports,  99.  ^'  The  sin  of 
the  old  character  is  revived/'  he  obeerves  in  77t6  Phoenw^  8  BcibvMony 
p.  191.  [The  neceesary  caution  as  to  applying  the  authorities  of  cases 
in  the  Prize  Courts  has  been  already  pointed  oat.]  Note  to  Iftmroe 
V.  DougUu,  5  Maddodc^s  Beports,  p.  894. 

(k)  Oraigie  v.  Lewin,  3  OurtM  Eccknadicdl  BeportSy  405. 
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returned  to  Crail  in  the  year  1802^  and  resided  there  till  his 
deaths  which  happened  in  -November  of  that  year.  It 
appeared  that^  some  years  before  his  deaths  he  had  caused  to 
be  purchased  for  him  and  his  brother  a  dwelling-house, 
gardens,  and  some  other  property  at  Crail,  which  had  pre- 
viously belonged  to  their,  father.  At  first  he  rented  a  house 
at  Crail,  in  which  he  resided  for  some  months,  and  after- 
wards removed  to  the  one  he  had  purchased,  after  it  had 
undergone  some  repairs,  and  resided  therein  till  his  death. 
It  further  appeared  that  he  had  married  a  person  who  lived 
in  Philadelphia;  but  had  written  letters,  from  which  his  own 
intention  of  residing  at  Crail  was  to  be  inferred.  The 
Master  to  whom  the  question  was  referred,  found  that  Chiene 
was  dcHniciled  in  Scotland.  The  Domicil  of  Origin  was, 
perhaps,  the  prominent  feature  in  this  case ;  but  the  seafaring 
life  of  the  individual  must  not  be  lost  sight  of  as  a  fact  of 
considerable  significance. 

CCXXL  So  in  the  leading  American  case  of  Guier  v. 
(y  Daniel  (/),  the  Judge,  after  observing  that  Guier  was  a 
seafaring  man,  says,  ^'  Employments  of  the  most  opposite 
'^  character  and  description  may  have  the  same  effect  to  pro- 
^'  duce  a  domicil.  A  man  may  be  alike  domiciled,  whether 
"  he  supports  himself  by  plougUng  the  fields  of  his  farm,  or 
^'  the  waters  of  the  ocean.  It  is  not  exclusively  by  any 
particular  act  that  a  domicil  is  acquired ;  but  by  a  train  of 
conduct  manifesting  that  the  country  in  which  he  died  was 
^'  the  place  of  his  choice,  and,  to  all  appearance,  of  his 
^^  intended  residence.  The  sailor  who  spends  whole  years 
**  in  combating  the  winds  and  waves,  and  the  contented 
'^  husbandman,  whose  drowsy  steps  seldom  pass  the  limits  a£ 
"  his  farm,  may,  in  their  different  walks  of  life,  exhibit  equal 
"  evidence  of  being  domiciled  in  a  country.  Every  circum- 
'^  stance  in  the  conduct  of  old  Guier  and  his  son  Thomas, 
taking  into  view  the  unsettled  life  of  the  latter,  afford  the 
fullest  proof  that  they  were  both  domiciled  in  Delaware. 


€€ 


(J)  1  BwMf\f$  Beporte,  p.  349,  note. 
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If  the  proof  be  stronger  in  either  case^  it  is  in  the  case  of 
*^  Thomas,  who,  though  employed  in  traversing  the  globe 
'^  from  clime  to  clime,  constantly  returned  to  Wilmington, 
^^  the  source  and  centre  of  his  family,  the  seat  and  abode  of 
"  his  friends  and  connections.  His  '  heart  untravelled ' 
'^appears  to  have  been  universally  fixed  on  the  spot  to 
'^  which  he  was  attached  by  the  strongest  ties  of  interest 
"  and  the  strongest  obligations  of  social  duty,  and  never 

for  a  moment  to    have    pointed    a  wish  to  any  other 

country  "  (m). 

CCXXII.  The  inference  from  both  these  cases  is  strongly 
in  favour  of  the  Domicil  of  Origin,  where  the  person  is  one 
who  *'  occupies  his  business  on  the  great  waters ; "  and,  in 
Abington  v.  Barton  (another  American  case),  it  was  said, 
*^  A  seafaring  man,  having  lands  occupied  by  himself  or  his 
^^  servants,  or  hired  people,  although  frequently  absent  on 
Mong  voyages,  has  always  been  considered  as  having  his 
^^  residence  on  his  lands,  and  as  not  losing  his  Domicil  by 
"  following  his  profession"  (»). 

CCXXIII.  The  old  French  Law  inclined  greatly  in 
favour  of  the  DomicU  of  Origin,  and  required  the  concur- 
rence of  a  number  of  circumstances  to  establish  the  fact  of  a 
transference  of  domicil. 

CCXXIV.  Mademoiselle  Clermont  de  St.  Agnan  (o) 
had  her  Domicil  of  Origin  in  Maine.  After  the  death  of 
her  mother,  she  came  to  Paris  in  1742 ;  there  she  had  an 
hotel,  a  Swiss,  her  other  servants,  her  furniture,  her  papers; 
she  paid  the  capitation  tax,  and  enjoyed  the  privilege  of  a 
citizen  with  respect  to  the  rights  of  receiving  goods  free  of 
municipal  duties ;  kept  Easter  there  {elle  y  Jit  ses  Pdques). 
But  she  was  in  the  habit  of  passing  the  sununer  {la  belle 
saison)  on  her  property  at  St.  Agnan ;  and,  as  in  various 


(m)  See  also  The  Phoenix,  3  Bob.  Adm.  Bep.  p.  189. 
(n)  MasBOchmetU^  Beports,  vol.  iv.  p.  312. 

(o)  TraU6  du  Domicile  et  de  V Absence,  pa/r  A,  T,  DesquMron,  o.  i.  6.36, 
p.  70.    DenisaH,  Domicile,  1-5. 
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mimicipal  acts  she  was  described  as  domiciled  in  Maine, 
although  she  had  resided  nineteen  years  in  Paris,  where  she 
died  in  1761,  she  was  judicially  declared  to  have  preserved 
her  Original  Domicil. 

CCXXV.  In  the  following  opinion  it  was  holden  by  the 
Dutch  jurists  that  a  person  residing  out  of  the  Domicil  of 
Origin,  but  only  with  the  intention  of  carrying  on  trade 
there,  is  understood  still  to  retain  his  Domicil  in  his  birth- 
place. The  case  was  as  foUows :  Cornelius  Van  Leeuwen, 
bom  a  citizen  of  Utrecht,  of  which  place  his  father  and  mother 
were  also  citizens,  was,  at  the  age  of  fourteen^  sent  to  Spain 
to  be  instructed  in  commerce  and  the  office  of  a  factor,  where, 
he  remained  ten  years,  without  however  taking  a  house,  or 
forming  any  domestic  establishment,  but  merely  boarding 
and  lodging.  However,  on  his  return  from  Spain,  he  had, 
in  order  to  preserve  his  right  of  citizenship  at  Utrecht,  taken 
a  room  there  and  kept  up  fire  and  light  as  required  by  the 
custom.  He  afterwards  died  intestate  at  Amsterdam,  but  his 
body  was  removed  to  Utrecht,  and  interred  there.  On  the 
question,  as  to  which  place  was  to  be  considered  as  his 
Domicil,  De  Witt  gave  the  following  opinion: — "The 
"undersigned  having  considered  the  above  case,  and  the 
*^  question  thereout  arising,  it  seems  (under  correction)  that 
'^  the  aforesaid  Coi*nelius  Van  Leeuwen  must  be  considered 
"to  have  had  his  Domicil  at  Utrecht,  and  to  have  only 
'^  peregrinated  to  Amsterdam  for  the  sake  of  trade ;  and, 
"  since  he  was  buried  at  Utrecht  {p)y  although  he  died  at 
^'  Amsterdam,  he  must  be  presumed  to  have  wished  to  pre- 
'^  serve  his  Domicil  in  loco  oriffinis,  so  long  as  it  does  not 
appear  that  he  had  altered  it  cum  animo  manendi  \  and  that 
also  by  dwelling  in  another  place,  extra  locum  originis^  a 
man  is  not  understood  to  have  changed  his  Domicil,  except 
such  dwelling  is  done  with  the  intention  or  will  to  remain 
"  there  without  a  wish  to  return  again  ad  locum  originis. 


(p)  Most  probably  by  his  direction,  but  it  does  not  appear  in  the 
case. 


€€ 
€€ 


168   JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 


€€ 


Since  a  domicil  is  only  acquired  by  acts,  and  cannot  be  had 
<<  otherwise  than  by  the  disposition  shown  to  continue  the 
dwelling  there^  or  make  it  a  permanent  residence ;  and  a 
man  is  understood  only  to  live  at  a  particular  place^  and 
not  to  found  his  Domicil  in  that  epot^  who  only  resides 
there,  though  for  several  years,  for  the  mere  purpose  of 
'^  trade  or  business,  or  to  effect  any  particular  object,  and  by 
such  dwelling  or  residence  no  domicilium  civitatis  or  tn- 
colatns  is  acquired.  Elbert  Leoninus  (g)  (ConsiL  54. 
circa  n.  2),  when  he  speaks  of  foreign  merchants  residing 
at  Antwerp  for  the  purposes  of  commerce,  ^  tradens  pro 
^<  ^  regula  domicilium  non  contrahi  ex  sol&  habitatione 
^negotiandi  causd  fact&.'  Since,  therefere,  the  intestate 
has  not  shown  any  disposition  to  change  his  Domicil  of 
^'  Origin  at  Utrecht,  which  appears,  by  presumption  in  law, 
'^  until  the  contrary  is  shown,  that,  on  his  return  from  Spain, 
'^  he  rented  a  room  there,  and  kept  up  fire  and  light ;  and 
^^  that  he  took  no  house  at  Amsterdam — he  must,  although 
^^  he  died  there,  be  considered  as  having  his  Domicil  at 
«  Utrecht "  (r). 

CCXXYL  To  the  same  effect  was  a  decision  of  the  Cour 
de  Cassation  in  France,  in  the  case  of  General  Destaing. 
The  question  was,  whether  that  officer  at  the  time  of  Ids 
death  in  Paris  was  domiciled  at  that  place  or  at  Aurillac, 
where  he  had  been  bom  and  imdeniably  domiciled  for  the 
greater  part  of  his  life.  The  question  was  tried  first  before 
the  tribunal,  ^'  de  premiere  instance  de  la  Seine,"  and  that 
Court  decided  in  favour  of  the  domicil  at  Paris,  on  the 
ground  that  the  General  had  not  resided  at  Aurillac  for 
fifteen  years ;  that  he  had  resided  at  Paris  for  some  months 
previous  to  his  decease ;  that  he  had  many  times  manifested 
an  intention  of  fixing  his  principal  establishment  there,  and 


((/)  Many  authorities  are  cited  for  each  proposition  in  this  opinion, 
which  I  have  been  compelled  to  omit. 

(r)  Hemry,  Appendix,  201-3.  See  too  Voet,  Ad  Pandectas,  lib, 
xzxyiii.  n.  34,  where  this  case  is  also  cited. 
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of  purchasing  a  house  for  that  purpose ;  so  that  there  was 
animo  et  facto  a  change  of  domicil.  But  the  Cour  de  Cas- 
sation reversed  this  judgment^  principally  on  the  ground  that 
the  facts  alleged  were  not  sufficiently  distinct  and  positive 
to  counterbalance  the  presumption  in  favour  of  the  Domicil 
of  Origin  at  Aurillac  (s). 

CCXXYII.  The  legal  presumption  in  favour  of  the 
Original  Domicil  was  also  very  strongly  illustrated  in  a  recent 
case  brought  by  appeal  from  the  Scotch  Courts  to  the  House 
of  Lords  {ty  It  was  an  action  of  declaration  of  legitimacy, 
brought  by  the  appellant,  Mary  Munro,  for  the  purpose  of 
establishing  that  she  was  the  lawful  daughter  of  Sir  Hugh 
Munro,  of  Fowlis,  and  as  such  the  heiress  in  entail  entitled 
to  succeed  to  the  estates  of  Fowlis.  Sir  Hugh  succeeded  to 
the  baronetage  and  estate  on  the  death  of  his  father  in  1 78 1 ; 
he  attained  his  ftiU  age  in  1784 ;  he  took  an  active  share  in 
the  management  of  his  own  estates,  and  was  frequently  an 
attendant  at  the  sittings  of  the  Town  Council  at  Fortrose, 
to  which  he  was  admitted  a  member  soon  after  becoming  of 
age.  In  1785,  1787,  1788,  he  visited  the  continent,  but 
always  returned  to  Scotland,  where  he  resided  not  at  the 
family  mansion,  Fowlis  Castle,  but  at  Ardullie,  a  house  be- 
longing to  his  mother.  He  resided  with  her  till  1794,  when, 
in  consequence  of  some  disagreement  with  her,  he  left  Scot- 
land, professedly  on  a  short  visit  to  London.  In  November 
of  that  year  he  became  acquainted  with  a  Miss  Mary  Low,  in 
London ;  he  took  apartmentsfor  her  in  Bolsover  Street,  Oxford 
Street,  and  there  on  the  4th  of  May,  1796,  the  appellant  was 
bom.  He  afterwards  took  a  house,  on  lease,  in  Gloucester 
Place,  Portman  Square,  where  he  and  Miss  Low  resided 
tc^ether  till  1801.  In  September  of  that  year  he  married 
her  at  the  parish  church  of  St.  Mary-le^bone,  according  to 
the  form  of  the  ritual  of  the  Church  of  England.     He  con- 


(«)  TraiU  du  DomieUe,  p.  62. 

{t)  MwMTO  y.  MwMrOy  7  Cla/rhe  ds  FiwneUy^B  Beports  of  Ccues  vn  t?ke 
Hottae  of  Lorda^  p.  842. 
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tinued  to  reside  in  England  for  some  months  after  his 
marriage^  but  then  broke  up  his  establishment  in  Gloucester 
Flace^  and  went  to  Scotland^  and  there  introduced  his  wife 
and  daughter  to  his  friends  and  connections.  In  August 
1803,  Ladj  Munro  and  two  female  attendants  were  drowned 
while  bathing  on  the  shore  near  Fowlis  Castle.  Rumours 
having  been  afloat  that  Miss  Munro  was  under  a  legal  in- 
capacity to  succeed  as  heiress  to  the  entailed  estates,  the  suit 
for  declaration  was  brought  to  determine  that  question.  The 
majority  of  the  Scotch  Judges  pronounced  her  illegitimate. 
The  Lord  President  thought  the  Domicil  of  the  father  did 
not  fix  the  status  of  the  child ;  and  was  also  of  opinion  that 
if  it  did,  then  the  Domicil  was  altogether  English ;  and 
therefore  the  child  was  indelibly  impressed  by  the  law  of 
England  with  illegitimacy.  Six  of  the  other  Judges  thought 
the  child  legitimated  by  the  subsequent  marriage  on  the 
jground  that  the  Domicil  was  Scotch,  Six  others  thought 
the  Domicil  was  English^  and,  therefore,  that  the  appellant 
was  illegitimate  :  from  the  decree  of  illegitimacy  Miss  Mary 
Munro  appealed  to  the  House  of  Lords. 

CCXXVIII.  Lord  Chancellor  Cottenham  having,  laid 
down  the  rule  of  law  in  Scotland  to  be, "  that  the  Domicil  of 
Origin  must  prevail,  unless  it  be  proved  that  the  party  has 
acquired  another  by  residence,  coupled  with  an  intention 
'^  of  making  that  his  sole  residence,  and  abandoning  his 
**  Domicil  of  Origin,"  proceeded  to  consider  the  evidence 
with  reference  to  this  rule.  After  observing  that  the  case 
of  Lady  DalhotLsie  v.  M^Douall  (which  had  been  argued, 
and  as  involving  the  same  points  of  law  as  Munro  v.  Munro, 
stood  over  for  judgment  with  that  case)presented  no  diflSculty, 
as  in  that  case  the  Scotch  Domicil  had  clearly  not  been 
abandoned,  he  proceeded — "  In  the  case  of  Munro  v.  Munro 
^^  the  difficulty  is  apparently  greater,  because  there  was  a 
*^  residence  in  England  of  many  years ;  but  the  only  period 
to  be  considered  is  from  the  father  quitting  Scotland,  in 
1794,  to  the  time  of  the  marriage  in  1801.  There  was  a 
*  sufficient  reason,  independently  of  any  intention  of  changing 
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''  his  Domicile  for  his  leaving  Scotland  in  1794.    His  family 
*^  house  was  not  in  a  fit  state  for  residence,  and  he  had  failed 
'^  in  effecting  a'  proposed  arrangement  with  his  mother,  by 
^'  which  he  wished  to  obtain  for  his  own  use  the  house  where 
*^  she  lived.    There  is  no  ground  for  supposing  that  he  at  that 
'^  time  intended  to  abandon  Scotland ;  the  reverse  is  proved 
^^  by  the  first  letter  he  wrote  after  his  arrival  in  London 
(3rd  of  September,  1794),  in  which  he  gives  directions 
about  keeping  some  land  in  grass,  the  only  farming  he  takes 
pleasure  in,  and  about  clothes-presses  for  his  dressing- 
room   at   Fowlis.     In  November  1794  he  occupied  the 
office  of  Deputy-Lieutenant  of  Boss-shire.    In  17^5,  on 
the  9th  of  February,  he  gave  directions  for  the  preparation 
^'  of  a  wiU  in  the  Scotch  form ;  and  in  a  letter  of  the  14th 
*'  of  Jime,  he  states  his  intention  of  being  in  Boss-shire  at  the 
end  of  the  month,  which,  by  subsequent  letters,  it  appears, 
was  prevented  by  an  attack  of  illness.     He,  in  a  letter  of 
the  Ist  of  September,  1795,  expresses  his  regret  at  having 
been  prevented  going  to  Scotland ;  and  in  a  letter  of  the 
14th  of  September  he  says,  he  shall  be  there  next  summer; 
and  in  a  letter  of  the  18  th  he  says,  that  he  shall,  after 
Whitsuntide  next,  t^ke  the  management  of  his  estate  into 
his  own  hands.     Similar  expressions  occur  in  many  letters 
«  of  1 795  and  1796.    In  a  letter  of  the  7th  of  October,  1796, 
^^  he  says, '  I  shall  be  in  Boss-shire  next  year,  and,  should 
« '  unforeseen  events  obKge  me  to  defer  my  journey,'  &c.  j 
"  and  in  a  letter  of  the  27th  of  October,  he  directs  the  pay- 
^^  ment  in  kind  of  hens  and  eggs  to  be  continued,  saying, 
*^ '  when  at  home  I  shall  have  occasion  for  them.'    Many 
letters  in  1797  speak  of  his  intended  journey  to  Scotland,and 
"  in  one  of  the  25th  of  November,  1797,  he  says,  *  My  journey 

*  to  Boss-shire,  so  long  and  often  retarded  by  circumstances 
"  *  which  I  could  not  foresee,  is  now,  by  the  advice  of  my 

*  friends  here,  given  up  till  next  summer.' 
It  appears  that  before  this  time,  that  is,  in  1794  or  1795, 

the  connection  between  the  Appellant's  father  and  mother 
had  been  formed,  and  she  was  bom  in  September  1796^ 

VOL.  IV.  M 
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^'  which  may  well  account  for  the  continued  postponements 
'^  of  his  intended  journey  to  Scotland :  but  he  does  not  appear 
<^  ever  to  have  abandoned  the  intention ;  for  in  a  letter  of  the 
'^  28th  of  Marchj  1798^  to  a  person  in  Scotiand^  he  says  that 
'^  he  expects  very  soon  to  be  able  to  write  him  the  time  at 
which  he  proposed  to  himself  the  pleasure  of  seeing  him. 
In  1799^  1800,  and  1801,  he  gives  directions  for  the  fitting- 
'^  up  of  his  family  residence  in  Scotiand,  and  for  that  purpose 
'«  sends  large  quantities  of  furniture  from  London;  and  in 
"  September  1801  he  marries  the  Appellant's  mother,  and 
'^  by  letter  of  the  same  year  speaks  of  his  intention  of  coming 
to  Scotland.  In  a  letter  of  the  15th  of  April,  1802,  he 
says,  ^  I  have  resolved  to  be  at  Fowlis  as  soon  as  the  house, 
''  <  which  is  painting  and  papering,  can  be  inhabited ;  but  as 
'  these  things  do  not  depend  upon  my  wishes,  I  cannot  fix 
'  positively  any  time.  I  hope  to  be  in  Edinburgh  in  July 
*  or  August.'  He  accordingly  went  to  Scotland  that  year 
with  his  family,  and  resided  in  his  family  house  at  Fowlis, 
'^  and  there  continued  till  1808, the  Appellant's  mother  having 
*'  died  there  in  1803.  Lord  Corehouse,  who  entered  much 
into  this  part  of  the  case,  in  commenting  on  this  corre- 
spondence, asked  this  question,  *Do  these  expressions, 
^<  ^  when  read  in  connection  with  the  context,  import  that  he 
^was  to  return  to  Scotiand  with  a  view  to  settie  per- 
'  manently  there,  and  to  live  at  the  castle  at  Fowlis  during 
"  '  the  rest  of  his  life  ?  The  very  reverse  is  manifest.'  And 
^^  then  he  observes  upon  expressions  used  indicating  that  the 
"  promised  visit  to  Scotland  would  be  short.  These  obser- 
*^  vations  would  be  highly  important  if  the  question  was 
"  whether,  by  his  subsequent  residence  in  Scotland,  he  had 
"  acquired  a  new  domicil  there,  but  they  do  not  appear  to 
^^  me  to  touch  the  question,  whether  he  had  abandoned  the 
"  Domicil  of  Origin  in  that  country,  which  can  only  be 
"  effected  by  evidence  of  an  intention  to  do  so  accompanying 
"  the  act  of  a  residence  elsewhere.  If  he  ever  formed  such 
*^  an  intention,  to  what  period  is  the  adoption  of  that  resolution 
to  be  referred  ?  In  order  to  be  of  any  effect  upon  the  present 
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"  qnestionj  it  would  be  at  some  time  prior  to  September  1801^ 

''  the  date  of  the  marriage. 
'^  That  he  took  a  lease  of  the  house  in  Gloucester  Place, 

'^  and  formed  an  establishment  there,  has  been  much  relied 
upon ;  and,  in  the  absence  of  better  eyidence  of  intention 
as  to  his  future  Domicil,  might  be  important  as  affording 
eyidence  of  such  intention,  but  cannot  be  of  any  avail 
when,  from  the  correspondence,  the  best  means  are  afforded 

*^  of  ascertaining  what  his  real  intentions  were.     The  having 

**  a  house  and  an  establishment  in  London  is  perfectly  con- 

'^  sistent  with  a  domicil  in  Scotland.  This  fact  existed  in 
Samerville  v.  Lord  Somervilley  and  in  Warrender  v.  War^ 
render.  Taking,  therefore,  the  rule  of  law  as  to  the  Domicil 
of  Origin  to  be  what  I  have  before  stated,  and  applying 
the  evidence  to  that  rule,  I  do  not  find  it  proved  that  the 
Appellant's  father  acquired  a  new  domicil  in  England  with 
the  intention  of  making  that  his  sole   residence,  and 

'^  abandoning  his  Domicil  of  Origin  in  Scotland." 
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tl.    AS  TO  ORAL  AND  WRITTEN  DECLARATIONS* 

CCXXIX.  To  these  evidences  of  the  intention — the  in* 
dispensable  element  of  true  Domicil — the  civilians  (u)  have 


(u)  ''Dedaratur  autem  animuB  ille  vel  express^  vel  tacit^.  Ex- 
presB^  si  quis  verbis  vel  literis  profiteatur  se  in  civitatem  aliquem  vel 
regionem  e&  inientione  habitatum  venlsse  ut  ibi  perpetuo  easet.  Atque 
de  tali  dedaratione  si  constat,  frturtr^  de  voluntate  domicilium  con- 
Btituendi  dubitatur,  Bed  quamprimiun  actualis  habitatio  accedit, 
statim  eo  ipso  momento  domicilium  censetur  constitutum.  Carp.  lib.  ii. 
Bespoiis,  21,  n.  15,  etsi  summam  rerum  nondum  eh  transtulerit  Man\ 
€Ld,  i.  L.  lib.  i.  tifc.  ii.  n.  28,  h  contrarib,  si  quis  animum  suum  declara- 
verit  se  nolle  ibidem  domicilium  constituere,  et  perpetub  manere  : 
non  contrahit  domicilium  licet  per  multos  annos  ibidem  subsisteret  et 
etiam  majorem  partem  eb  attulisset.  (See  below  this  doctrine  denied 
by  Lord  StoweU  in  a  prize  case.)  Nam  in  his  quse  ab  alicujus  animo 
dependent,  simplid  illius  dicto  credendtun  et  potius  ad  expressam  de- 
darationem,  quam  factum  respidendum  est  commimiter  tradunt  Doc- 
tores  Amoya  d,  101,  Mascard.  de  Proh.  vol.  i.  amcL  434^  n.  3;  non 
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always  attached  great  importance.  The  French  Code 
enacts  that  the  proof  of  intention  shall  follow  upon  an  ex- 
press declaration^  made  either  to  the  municipality  from 
which  a  person  removes,  or  to  that  to  which  he  transfers  his 
Domicil ;  and  that,  in  the  absence  of  such  proof  irom  express 
declaration,  recoutse  shall  be  had  to  the  consideration  of  the 
circumstances  of  the  case  (x). 

CCXXX.  From  the  case  of  Munro  v.  Munro,  which  has 
just  been  cited,  it  has  been  seen  what  great  weight  in  the 
balance  of  evidence  has  been  given  by  the  highest  legal  au- 
thority in  Great  Britain  to  statements  of  intention  made  in 
letters  written  by  the  party  whose  Domicil  is  in  dispute. 
It  would  be  useless  therefore  to  midtiply  inferior  authorities 
upon  this  point. 

CCXXXI.  The  English  Courts  appear  generally  to 
ascribe  but  little  value  to  oral  declarations. 

CCXXXII.  In  the  case  of  Somerville  v.  Lord  Somer^ 

« 

ville  the  declarations  seem  to  have  rather  inclined  the 
balance  towards  the  English  Domicil.  To  some  of  his 
friends  (according  to  the  report  in  the  case)  he  declared 
repeatedly  that  he  considered  his  residence  in  London  only 
as  a  lodging-house  and  temporary  residence  during  the  sit* 
ting  of  Parliament ;  but  he  spoke  of  Scotland  as  his  resi- 
dence and  home,  where  he  was  born,  and  with  the  warmth 
of  a  native.  About  a  month  before  his  death  Colonel 
Beading  urged  him  to  make  a  will,  for  the  sake  of  his 
natural  children  ;  upon  which  he  said  he  meant  to  take  care 
of  them,  and  also  of  his  brother's  younger  children.     Soon 


ohstant.  1.  ii.  (7.  uhi  Seiiaior  vel  Clariss,  ea  enim  loquitur  de  casu  dubio 
nos  verb  de  certo." — Tractatio  de  Domicilio  Eberhardhui,  b.  29,  Pneside 
Lauterbach. 

(x)  ''  103.  Le  changement  du  domicile  s'op^rera  par  le  fait  d'une 
habitation  rt^elle  dans  iin  autre  lieu,  joint  k  I'intention  d'y  fixer  son 
principal  ^tablissement.  104.  La  preuve  de  ^intention  r^sultera  d'une 
declaration  expresse,  f  aite  tant  k  la  mimicipalite  du  lieu  qu'on  quittera, 
qu'k  celle  du  lieu  oil  on  aura  transf^r^  son  domicile.  105.  A  d^faut 
de  d^laration  expresae,  la  preuve  de  I'intention  d^pendra  des  droonr 
stances." — Code  Civil,  t.  iii.  Du  Domicile » 
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after  this  conversatioii,  he  told  Colonel  Beading  that  he  had 
seen  his  nephew^  Sir  James  Bland  Burgess^  who  had 
alarmed  him  by  telling  him  that^  if  he  had  died  without  a 
will,  his  personal  estate  would  be  divided  among  the  several 
branches  of  bis  family,  which  he  would  much  deplore ;  and 
afterwards,  he  said  that  he  should  soon  go  to  Scotland,  and 
would  then  make  his  will.  He  died  in  about  a  month  after 
this  conversation.  Elizabeth  Dewar,  who  had  been  house- 
keeper at  Somerville  House,  in  her  depositions  stated  that 
she  had  heard  the  intestate  say  he  was  an  Englishman ; 
that  though  in  Scotland,  he  was  educated  in  England ;  his 
connections  were  English ;  he  had  no  friends  in  Scotland, 
and  everything  he  did  was  after  the  English  fashion.  The 
deponent  had  heard  him  say  that  his  reason  for  going  to 
Scotland  was  that  he  might  be  at  his  estate;  that  he  did 
not  like  it,  but  he  had  promised  his  father,  when  dying, 
that  he  would  live  one  half  of  the  year  in  Scotland,  and  the 
other  half  in  England ;  that  he  considered  himself  an  Eng- 
lishman ;  that  his  estate  in  England  was  preferable  to  that 
in  Scotland ;  that  he  preferred  England,  and  would  never 
visit  Scotland,  except  on  account  of  the  promise  to  his 
father ;  and  that  he  did  not  care  though  Somerville  House 
was  burnt :  and  this  he  frequently  said  in  conversation  with 
the  witness.  In  spite  of  these  declarations,  the  Scotch 
Domicil  was  sustained  by  the  judgment. 

CCXXXIII.  It  is  clear  law  that  the  expressions  of  an 
intention  not  to  renounce  a  domicil  cannot  prevail  against 
the  intention  and  facts  collected  from  the  acts  of  the  person, 
if  those  are  otherwise  sufficient  to  constitute  a  domicil 
abroad  (y). 


III. — THE   PLACE  OF   BEATH. 

CCXXXIV.  In  England  and  America  the  place  of  death 
seems  to  have  been  considered  a  circumstance  of  very  slight 

{y)  Be  Steer f  28  Law  Jowmdl,  Exeh,  22. 
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moment ;  it  is  admitted,  however,  to  afford  a  primd  facie 
presumption  (z),  though  of  a  faint  kind :  for  it  has  been 
well  said,  "  The  question  of  Domicil,  primd  fatie,  is  much 
^^  more  a  question  of  fact  than  of  law.  The  actual  place 
"  where  he  is,  is  primd  facie  to  a  great  many  purposes  his 
^^  Domicil.  You  encounter  that  if  you  show  it  is  either  con- 
'^  strained,  or,  from  the  necessity  of  his  affiEtirs,  or  transitory, 
that  he  is  a  sojourner,  and  you  take  from  it  all  character 
of  permanency"  (a). 

CCXXXV.  In  the  leading  American  case,  Guier  y. 
O^ Daniel  (ft).  President  Bush  said,  '^  A  man  is  primd  facie 
domiciled  at  the  place  where  he  is  resident  at  the  time  of 
his  deathi  and  it  is  incumbent  on  those  who  deny  it  to  repel 
the  presumption  of  law,  which  may  be  done  in  several 
ways.  It  may  be  shown  that  the  intestate  was  there  as  a 
traveller,  or  on  some  particular  business,  or  on  a  visit,  or 
for  the  sake  of  health ;  any  of  which  circumstances  will 
remove  the  impression  that  he  was  domiciled  at  the  place 
^^  of  his  death."  And  in  Ommaney  v.  Bingham  (c),  the 
House  of  Lords  considered  the  circumstance  of  Sir  C. 
Douglas'  death  having  taken  place  in  Scotland  (whither  he 
had  gone  only  for  a  temporary  and  limited  purpose)  as 
nothing.  In  Mnnroe  v.  Doitglas  (J),  it  was  urged  that 
the  testator,  knowing  he  was  in  a  dying  state,  went  to  Scot- 
land in  order  to  lay  his  bones  with  his  ancestors :  the  Vice- 
chancellor  took  notice  of  the  argument,  but  said  the  fact 
was  disproved. 

CCXXXVI.  In   SomerviUe    v.   Lord    Somerville,    the 
Master  of  the  Bolls  observed,  '^  It  was  contended,  in  favour 
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(z)  *^  Taking  the  place  of  the  deceased's  death  to  be  primd  fade  the 
place  of  his  domicil."— J5f*rton  v.  J^'ta^er  (Prerogative  Court  ofDvUvn)^ 
MUioard,  p.  187. 

(a)  Bempde  v.  Johneon,  8  Veeey's  Bep.  p.  201. 

(6)  1  Bvnney*8  Beporte,  p.  349,  note. 

(c)  6  Veae/^s  Bep,  p.  760. 

(d)  5  Moddociee  B^.  p.  291, 
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'^  of  the  English  Domicile  that  in  such  a  case  as  that  of  two 
'^'  domicils  and  to  neither  any  preference  (for  it  cannot  be 
'^  contended  that  the  Domicil  in  Scotland  was  not  at  least 
^'  equal  to  that  in  England,  except  the  lex  loci  rei  sitcB  is  to 
''have  effect),  the  death  should  decide.  There  is  not  a 
single  dictum  from  which  it  can  be  supposed  that  the 
place  of  the  death  in  such  a  case  as  that  shall  make  any 
difference.  Many  cases  are  cited  in  Denisart  to  show 
''  that  the  death  can  have  no  effect,  and  not  one  that  that 
''  circumstance  decides  between  two  domicils. .  The  question 
''  in  these  cases  was,  which  of  the  two  domicils  was  to  regu- 
''  late  the  succession,  and  without  any  regard  to  the  place 
"  where  he  died"  {e), 

CCXXXVII.  In  Johnson  v.  Beattie,  Lord  Campbell 
said  (/), ''  It  must  be  remembered  that  all  her  (the  mother's) 
''  own  property,  as  well  as  the  child's,  was  situate  in  Scot- 
''land;  that  she  went  to  reside  there  on  her  husband's 
''  death ;  that  she  came  to  England  only  on  account  of  her 
''  health  and  her  child's ;  that  all  the  tutors  appointed  by 
''  her  husband  resided  in  Scotland ;  and  that  there  can  be 
''  no  doubt  her  daughter  would  return  to  occupy  the  mansion 
''  of  her  ancestors.  I  see  no  reason  to  think  that,  in  case  she 
''should  recover  her  health,  and  her  daughter  should  be 
brought  back  to  Scotland,  she  had  permanently  adopted 
England  as  her  place  of  residence,  although  her  father 
"  resided  at  Chester.  She  undoubtedly  expected  to  die  in 
"  England,  and  she  gave  directions  that  her  body  should  be 
"  buried  in  England ;  but  this  was  in  her  last  sickness,  of 
"  the  fatal  termination  of  which  she  had  a  foreboding.  The 
"  question  is,  whether  she  had  taken  up  her  permanent  resi- 
"  dence  in  England,  in  case  she  should  recover  her  health 
"  and  strength  ?  If,  instead  of  Albion  Street,  Hyde  Park, 
"she  had  gone  for  her  health  to  the  Island  of  Madeira, 

(e)  5  Fe»cy'<  Etp,  p.  783. 

(/)  Cla/rke  db  Fw,nelly*8  Beports,  vol.  x.  p.  138.  See  Stuart  v. 
Mwquis  of  Bute  ;  Stuobrt  v.  Moore,  9  H,  L,  Cases,  440,  for  some  ooiq- 
jnei^tis  on  Johnson  v,  BeaUie, 
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'^  where  her  husband  died,  and  had  written  letters  stating 
^^  that  she  should  die  there^  and  had  given  directions  that  she 
should  be  buried  there,  although  she  had  died  and  been 
buried  there,  unquestionably  her  Scotch  Domicil  would 
never  have  been  superseded."  And  so,  in  a  recent  case. 
Sir  H.  J.  Fust  remarked,  ^^  If  he  had  died  in  Scotland,  that 
would  not  in  the  slightest  degree  have  changed  my  opinion 
that  he  was  domiciled  in  India"  (jg).  In  the  case  of 
Cornelius  Van  Leeuwen  (A),  referred  to  above,  the  place  of 
death  was  holden  to  be  of  no  avail  in  the  consideration  of 
his  Domicil,  though  his  directions  to  be  buried  at  a  particular 
place,  being  the  place  of  his  Origin,  seem  to  have  had  some 
weight  ascribed  to  them. 

CCXXXVIII.  In  the  case  of  th^  Marquis  de  Gassian, 
referred  to  under  the  next  section,  the  place  of  death,  and 
that  of  making  the  will,  were  holden  slight  presumptions. 

CCXXXIX.  The  presumption  would,  however,  be 
stronger,  where  the  place  of  death  was  also  the  place  of 
Origin.  It  was  the  circumstance  most  strenuously  insisted 
upon  by  Cochin,  in  the  case  of  the  Marquis  de  Saint  Pater, 
who  had  spent  much  of  his  time  at  Paris,  as  well  as  in  ihe 
province  of  Maine,  where  he  was  bom,  and  where  he 
possessed  a  large,  if  not  the  largest,  amount  of  his  pro- 
perty (i). 


{g)  Oraigie  v,  Lemn,  3  Curteis^  EccUsiasticdl  Bepcrts,  p.  449. 

(/^)  §  ccxxY. 

(i)  ^'Seoopdement,  le  Marquis  de  Saint  Pater  est  mort  dans  oette 
mdme  provinoe  du  Maine,  apr^  y  avoir  pass^  les  demieiB  terns  de  sa 
vie.  Si  dans  I'interyalle  il  y  ayoit  des  preuves  d'un  domicile  fix^  ii 
Paris,  la  ciroonstanoe  de  Phabitation  dans  les  demiers  terns,  et  de  la 
mort  dans  le  domicile  d'origine,  suffiroit  pour  prouver  un  esprit  de  re- 
tour  k  ce  domicile,  et  pour  efEiicer  les  preuyes  contraires  qui  s'^^ye- 
roient  dans  les  tems  interm^diares.  La  nature  ddateroit  dans  ses 
demi^res  d-marches  ;  et  ses  operations  sont  si  yives  que  la  loi  ne 
balanceroit  pas  un  moment  k,  en  reconnoitre  toute  I'autozit^." — Coc^n, 
CEwnres,  vi.  231. 
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IV. — PLACE   OP    WIPE   AND   FAMILY. 

CCXL.  The  Roman  lawyers  were  very  careful  to  dis- 
tinguish a  mere  habitation  (habitatio)  (j)  from  a  Domicil 
(domiciHum).  They  held  that  the  mere  purchase  of  a  house 
did  not  indicate  any  intention  of  acquiring  a  new  domicile 
much  less  the  purchase  of  a  shop^  or  of  a  place  for  the  deposit 
of  goods. 

CCXLI.  And  their  opinions  have  been  adopted  by  all 
European  jurists.  But  if  a  person  places  his  wife  and  family 
and  ^'household  gods"  (under  (A)  which  class  heirlooms, 
pictures,  and  muniments  might  reasonably  be  included)  in 
a  particular  place,  the  presumption  of  the  abandonment  of  a 
former  domicil,  and  of  the  acquisition  of  a  new  one,  is  very 
strong  (Z). 

CCXLII.  In  Ommaney  v.  Bingham  (m),  the  circum- 
stance that,  wherever  Sir  Charles  Douglas  went  on  ser^dce 
(which  he  did  in  divers  countries  and  under  divers  govern- 
ments), he  left  his  wife  and  family  in  England,  and  always 
returned  to  them  there,  was  holden  to  be  one  of  the  criteria 
which  marked  his  Domicil;  though  the  principal  circum- 
stance was  his  dying  in  the  English  service. 

CCXLIII.  In  Bempde  v.  Johnson  (the  case  of  the  Mar^ 


( j)  '^  Dlud  cerkUQ  est  neque  solo  animo  atque  destinatione  patris- 
familias,  aut  oontestatione  sine  re  et  facto,  domicilhim  coiustitiii,  neque 
BolA  domuB  comparatione  in  aliqii&  regione,  neque  80I&  habitatione 
sine  propoBito  illic  perpetub  morandi :  cum  XJlpianiu  k  domicilio  habi- 
tationem  distinguet,  dum  assent,  legem  Oomeliam  injuiiarum  de  domo 
vi  introit&  ad  om/nem  habUationem  in  qud  paterfamUitu  habitat,  Ucet  «6i 
dMnicUvwm  wm,  habeat,  pertinere,"  &c.  See  Voety  1.  v.  t.  i.  b.  98,  citing 
L  lex  Comdiay  6  b.  si  tamen  5  ff.  de  injuriis,  &c.,  and  other  paasages 
of  the  Civil  Laws. 

{k)  See  argument  in  SomerxnlU  v.  Lord  SomermUe. 

(Q  "  Aocedit"  (Bays  QrotwiSy  in  an  opinion  cited  hy  Henry)  '' altera 
oonjectura  ex  invecdone  familite  et  bonorum/'  <&c. — Odwin  v.  Forbes^ 
p.  108,  Appendix. 

(m)  5  Vtaeifs  Bep.  957.  See  also  Hie  Ann,  Smith,  Dodsonh  Admi- 
raUy  Beporis,  p.  224. 
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quisofAnnandale),^e  Lord  Chancellor  ascribed  considerable 
importance  to  the  fact  of  marriage.  '^  In  the  latter  part  of  his 
"  life"  (he  says)  '^  his  Domicil  de  facto  was  unquestionably 
'^  in  England ;  during  the  latter  part  of  it^  and  from  an  epoch 
'^  remarkable  enough  when  contracting  a  second  marriage 
"  and  forming  a  new  family  at  that  period^  all  the  circum- 
^^  stances  of  his  family  point  much  more  to  England  than  to 
"  Scotland"  (»). 

CCXLI Y.  The  Marquis  de  Gassion  was  bom  in  Beame, 
where  he  had  his  Domicil  of  Origin.  He  afterwards  resided 
a  long  time  in  Paris^  and  he  had  also  a  residence  at  Pau^ 
where  he  made  his  will.  He  died  at  Pau^  and  the  question 
was,  whether  the  Original  Domicil  at  Beame  had  been 
superseded  by  a  real  Domicil  at  Paris,  or  at  Pau.  It 
appeared  that  he  had  married  there,  that  the  marriages  of 
his  children  took  place  there,  and  that  he  had  described  him- 
self in  a  power  of  attorney  as  '^  de  present  i  Pau,  mais 
<^  demeurant  k  Paris."  The  facts  of  his  having  died  at  Pau, 
and  made  a  will  there,  were  not  holden  sufficient  to  show 
a  change  of  domicil,  whilst  the  other  circumstances  were 
holden  to  have  proved  a  Domicil  animo  et  facto  at  Paris  (o). 

CCXLV.  "  He  is  not  a  married  man"  (ji)  (said  Lord 
Stowell,  in  the  case  of  the  Ph(Bnix\  ^^  holding  any  connection 
**  with  that  place  by  the  residence  of  his  wife  and  family." 
It  was  holden,  however,  by  the  same  high  authority,  that,  in 
the  case  of  a  North  Briton  by  birth,  personally  residing  in 
America,  having  been  admitted  a  citizen  of  the  United 
States  and  engaged  in  American  trade,  the  mere  circum- 
stance of  leaving  a  wife  and  family  in  Scotland  would  not 
avail  to  retain  his  national  character.  Dr.  Story  says,  ^'  If 
'^  a  married  man  has  his  family  fixed  in  one  place,  and  he 
'^  does  his  business  in  another,  the  former  is  considered  the 
"place  of  domicil"  (y). 


(n)  Bempde  v.  Johnton,  3  Veaey^s  BeporUj  201. 
(o)  Bwrg^8  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  i. 
p.  40.    Denisart,  Domicile,  s.  19. 
(p)  3  Boh.  Adm.  Bep,  p.  139. 
(2)  Confliet  of  Laws,  p.  50* 
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CCXLYI.  In  the  following  American  cases^  the  wife  and 
family  were  much  considered  as  criteria  of  Domicil. 

Mellen,  C.  J.,  said  (r),  "  If,  according  to  legal  principles, 
'^  Isaac  Stanton^  the  pauper,  is  to  be  considered  as  having 
'^  resided,  dwelt,  and  had  his  home  in  Parsonfield,  on  the 
21st  of  March,  1821,  then  he  gained  a  settlement  by  virtue 
of  the  act  (s)  passed  on  that  day  relating  to  the  settlement 
"  and  support  of  the  poor.  It  appears  that  from  1800  or 
"  1801  to  1817,  he  lived  with  his  wife  and  children  in  Par- 
"  sonfield,  with  the  exception  of  a  short  time,  during  which 
*^  ho  resided  in  another  town,  about  the  year  1812  ;  that,  in 
'^  1817,  he  separated  from  his  wife  and  family,  and  has  never 
''had  any  connection  with  them  since;  though  he  has 
''continued  generally  to  reside  in  Parsonfield,  sometimes 
"  employed  in  his  trade  of  a  mason  there,  and  in  adjoining 
towns,  and  sometimes  idle  (as  mentioned  in  the  exceptions) 
(t).  It  appears  also  that,  with  the  exception  of  nearly  a 
year,  the  wife  and  children  have  lived  and  kept  house  in 
that  town.  From  these  facts,  what  is  the  legal  conclusion 
as  to  the  domicil  of  the  pauper  ?  It  is  clear  that,  during 
"  all  the  time  that  he  resided  in  Parsonfield,  and  lived  with 
"  his  family,  he  dwelt,  in  the  strictest  sense  of  the  words, 
"  and  heul  his  home  in  that  town.  In  this  situation  he  was 
"  in  1817,  and  since  that  time  he  has  generally  resided  there. 
"  There  is  no  fact  in  the  case  tending  to  show  that  he  has 
ever  contemplated  a  residence  in  any  other  town,  or  has  in 
any  manner  lost  his  right  as  a  townsman  on  an  election  of 
state,  county,  or  town  officers,  so  far  as  residence  could 
give  or  efiect  such  right.  Nor  is  there  any  fact  by  which 
"  it  appears  that  he  may  not  return  to  and  live  with  his 
"  family  whenever  he  may  be  inclined  to  do  so :  or,  in  a  word, 
"  that  he  may  not  resume  his  rights  as  the  head  of  his  family 

(r)  €kue$  in  the  Supreme  Judicial  Court  of  the  State  of  Maine,  The 
Jriuilntanta  of  Parsor\/ield  v.  Perkins,  1824.    OreenUtrf,  vol.  ii  p.  414. 

(«)  Stat.  1821,  c.  cxxii.  8.  22. 

It)  Brought  by  bill  of  exoeptions  from  the  Ooqrt  below,  whose 
^dgment  was  reversed* 
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'^  and  fonner  home  at  his  option.  As  he  has  not  become  domi« 
'^  oiled  in  any  other  town,  and  for  the  other  reasons  suggested, 
^'  we  are  of  opinion  that  his  Domicil  in  Parsonfield  must  be 
^'  considered  as  continuing  and  existing  when  the  act  was 
passed :  of  course  he  then  gained  a  legal  settlement  in  that 
town,  and  the  defendant  was  not  guilty  of  the  violation  of 
any  law  in  bringing  the  pauper  into  the  town  of  Parson- 
'^  field,  and  leaving  him  there,  as  alleged  in  the  writ.  We 
"  sustain  the  exception,  and  the  verdict  is  set  aside." 

CCXLYII.  In  another  American  case  (u),  the  circum- 
stance of  the  person  whose  Domicil  was  disputed,  being 
immarried,had  great  weight  with  the  Court.  It  was  a  case 
of  assumpsit  on  a  promissory  note,  and  there  was  a  plea  to 
the  jurisdiction  that  the  defendant  is  not  a  citizen  of  Rhode 
Island,  as  set  forth  in  the  writ,  and  issue  thereon. 

At  the  trial  it  appeared  in  evidence  that  the  defendant 
was  a  native  citizen  of  Bhode  Island ;  and  that  his  mother, 
his  father  being  dead,  still  resided  in  Providence,  in  that 
State,  on  the  family  estate.  The  defendant  was  a  young 
unmarried  man,  and  was  in  jmrtnership  in  New  York  for 
some  time.  This  commercial  house  in  New  York  had  failed; 
and,  upon  that  failure,  he  returned  and  resided  with  his 
mother  at  Providence.  At  the  time  of  the  service  of  the 
writ  he  was  engaged  as  a  clerk  in  the  store  of  his  brother  in 
the  State  of  Connecticut.  But  he  made  frequent  visits  to 
his  mother  in  Providence,  and  no  act  appeared  to  show  any 
intention  of  a  permanent  domicil  in  Connecticut.  Upon 
these  facts  the  case  was  submitted  to  the  Court  by  Searle 
for  the  plaintiff,  and  B.  W.  Greene  for  the  defendant 

Story,  J. — "The  opinion  of  the  Court  is,  that  the 
*^  defendant  is  a  citizen  of  Khode  Island,  and  that  the  plea 
'^  is  not  maintained.  His  birth  was  in  that  State ;  the  family 
"estate  is  there,  and  his  mother  remfuns  on  it.  The 
"  defendant  is  unmarried.     While  he  was  resident  at  New 


(tt)  CaUin  v.  Gladding ^  4  Maaon'a  Beports  of  (kue$  argued  in  the  Oir- 
emt  Court  of  the  United  States,  Bhode  Idand,  p.  808. 
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'^  York  on  business^  he  may  be  deemed  to  have  acquired  a 
<^  citizenship  there^  as  he  probably  intended  a  permanent 
*^  domicil.  But  when  the  house  fiEuled,  he  gave  up  his  resi- 
"  dence  in  New  York  and  returned  to  his  mother's  family. 
"  Under  such  circumstances  he  must  be  presumed  to  have 
"  regained  the  family  Domicil,  and  to  have  returned  to  his 
native  allegiance.  The  native  character  and  Domicil 
easily  revert,  and  fewer  circumstances  are  necessary  to 
'^  establish  it  than  a  foreign  Domicil.  Upon  his  return 
"from  New  York  he  re-acquired  his  native  citizenship. 
'^  What  evidence  is  there  that  he  has  since  changed  it  ? 
"  It  does  not  appear  that  he  had  any  intention  of  becoming 
**'  a  citizen  of  Connecticut.  '  For  aught  in  the  case  his 
"  engagement  may  be  merely  temporary  until  he  can  get 
'^  other  business,  and  without  any  intention  of  changing  his 
**  Domicil.  TTie  case  might  have  been  different  if  he  had  had 
a  family^  and  removed  with  them  into  Connecticut.  Such 
an  act  would  afford  primd  facie  evidence  of  a  change  of 
permanent  domicil.  The  judgment  must,  therefore,  be  for 
the  plaintiff." 

CCXLVITI.  In  the  case  of  Cornelius  Van  Leeuwenf  re- 
ferred to  above,  the  absence  of  any  domestic  establishment^ 
and  the  mere  boarding  and  lodging  of  the  person  in  the 
place  where  his  trade  was  carried  on,  were  the  chief  circum- 
stances relied  upon  to  show  that  no  domicil  had  been 
acquired  in  that  place  (x). 

CCXLIX.  In  America,  owing  probably  to  the  habit  of 
the  country,  little,  if  any,  stress  seems  to  have  been  laid 
upon  the  fact  of  a  person  being  only  a  boarder  or  a  lodger 
at  a  place.  *'0n  a  question  of  domicil"  (it  was  said  by 
President  Rush),  "the  mode  of  living  is  not  material, 
whether  on  rent  at  lodgings,  or  in  the  house  of  a  friend. 
The  apparent  or  avowed  intention  of  constant  residence, 
not  the  manner  of  it,  constitutes  the  Domicil"  (y). 


(x)  §  ocxxv. 

(y)  Ouier  v.  (y Daniel,  1  Birmey^s  B^orts,  p.  349,  note.     See  too 
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V. — HOUSE  OP  TRADE. 

CCL.  In  the  foregoing  cases^  the  circumstances  of  mar- 
riage and  family  were  not  encountered  by  presumptions 
arising  from  a  second  establishment^  in  which  the  person's 
business  was  carried  on.  But  even  in  these  cases^  it  is  said 
by  great  authority  that  the  locality  of  the  wife  and  family 
would  be  the  better  criterion  of  the  Domicil. 

CCLI.  Dr.  Story  says  (z),  "  If  a  married  man  has  his 
''  family  fixed  in  one  place^  and  he  does  his  business  in 
"  another^  the  former  is  considered  the  place  of  his 
"  Domicil." 

CCLII.  He  relies  for  this  position  upon  the  text  of  the 
Roman  Law^  as  adopted  and  enforced  by  French  Jurists ; 
but  not  upon  any  decided  cases  in  the  Courts  of  England  or 
America. 

CCLIII.  It  is,  however^  an  opinion  in  some  degree  con- 
firmed by  Grotius^  who,  deciding  the  Domicil  of  an  intestate 
in  the  Netherlands,  observed  that  the  Law  of  Embden  will 
not  prevail ;  '^  for  although  his  partnership  firm  was  there, 
^'  yet  he  had  no  habitation  there ;"  and  in  the  case  of  Van 
Leeutoen,  as  has  been  shown,  the  hous^  of  trade  was  not 
holden  to  counterbalance  the  Domicil  of  Origin. 

CCLIV.  The  following  case  is  selected  by  Henry  from 
the "  Appendix  ad  Hollandsche  Consultatien,^*  as  one  in 
which  the  testator  had  clearly  abandoned  his  Original 
Domicil :  the  principal  evidence  of  his  having  done  so  was 
his  carrying  on  his  business  elsewhere.  "  L.  G.,  a  North 
Hollander  by  birth,  having,  for  more  than  thirty  years, 
fixed  his  residence  at  Dantzick,  without  change,  and  car- 
^^  ried  on  his  business  there,  made  his  will,  conformably  to 
the  solemnities  required  by  the  law  of  that  place ;  where- 


(€ 


the  case  of  the  United  States  v.   TJie  Penelope,     Petem''  Admiralty 
DeciHons,  450.     In  Craig^ie  v.  Leioirif  f omiBhed  lodgings  were  treated 
as  no  criterion  of  domicil. — 3  Curteit^  Ecclesiastical  Beporlsf  p.  447. 
(z)  Commentaries  on  the  Conflict  of  LaivSf  c.  iii.  p.  61. 
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by,  after  leaving  some  legacies,  he  left  the  rest  of  his  pro- 
perty to  his  heirs  ab  intestatOy  mthout  declaring  who 
they  were.  His  property  consisted  in  merchandise,  out- 
standing debts,  rights  of  action,  and  immoveable  property, 
both  at  Dantzick  and  North  Holland ;  and  the  question 
was,  whether  the  law  of  the  domicilium  kahitationis  or  of 
the  domicilium  originis  should  prevail  as  to  the  succession." 
CCLV.  The  opinion  of  counsel  was  as  follows : — As  it 
appears  that  L.  G.  for  upwards  of  thirty  years  has  dwelt  at 
Dantzick  until  his  death,  without  any  indication  of  a  wish  to 
return  to  his  birth-place,  it  is,  therefore,  manifest  that  he 
must  be  understood  to  have  renounced  this,  and  to  have  fixed 
his  domicil  at  Dantzick  {per  textus  express,  in  h  ejus  27,  §  1, 
ff,  ad  Municip,  I.  7,  cod.  de  Incolis) :  **  nam  ibi  quis  domici- 
^^  lium  habere  intelligitur  ubi  larem  et  fortunarum  summam 
"  constituit  unde  (rursus)  non  sit  discessurus  si  nihil  avocet." 
Whence  it  follows  that  the  said  L.  G.  having  thought  proper 
to  appoint  as  his  heirs,  his  heirs  ab  intestato,  must  be  under- 
stood to  have  meant  those  who,  according  to  the  law  of  his 
domicilium  kabitationisy  would  succeed  (a). 

CCL  VI,  "  No  position*'  (says  Lord  Stowell)  "  is  more 
"  established  than  this,  that  if  a  person  goes  into  another 
"  country  and  engages  in  trade  and  resides  there,  he  is,  by 
"  the  law  of  nations,  to  be  considered  as  a  merchant  of  that 
"  country ; "  that  is  to  say,  as  domiciled  there  (i). 

CCL  VII.  Many  passages  in  the  luminous  commentary  on 
International  Law  contained  in  the  reports  from  which  this 
case  is  cited,  show  the  anxious  care  with  which  that  great 
Judge  invariably  guarded  this  position :  thus,  recent  estab- 
lishment was  holden  to  constitute  a  domicil  where  intention  of 
making  a  permanent  residence  was  proved  upon  the  party  (c). 


(a)  Henry,  case  of  Odwin  v.  Forbes,  Appendix,  209. 

(6)  The  Indian  Chief,  3  Boh.  Adm.  Bep.  p.  18.  The  Matchless, 
1  Haggard  Bep.  p.  103.  The  Bendsbxf^rg,  4  Boh.  Adm.  Bep.  p.  139.  The 
President,  5  ib.  p.  279. 

(c)  The  Diana,  5  ib,  p.  60. 
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CCLVIIL  No  fugitive  visits  to  the  native  country  were 
allowed  to  counteract  the  presumption  of  domicil  arising 
from  a  regular  course  of  employment  in  a  foreign  country 
and  trade  {d). 

CCLIX.  The  Consul  who  traded  in  the  country  where 
he  resided  was  not  permitted  to  cover  his  mercantile  with 
his  official  character  («).  .  A  neutral  subject  found  residing 
in  a  foreign  country  was  presumed  to  be  there  animo  ma" 
nendiy  and  if  a  state  of  war  brought  his  national  character 
into  question^  it  lay  upon  him  to  explain  the  circumstance 
of  his  residence  (/). 

CCLX.  The  owner  of  a  landed  estate^  who  confined 
himself  to  the  shipment  of  its  produce,  was  said  not  to  stand 
exactly  on  the  same  footing  as  a  general  merchant  retaining 
a  Mercantile  Domicil  by  his  house  of  trade  (ff). 

CCLXI.  The  cases  referred  to  which  contain  the  enun- 
ciation of  this  doctrine  were  indeed  cases  occurring  in  time 
of  war,  and  at  a  time  when  it  was  often  a  matter  of  great 
difficulty  to  discover  the  trader  in  the  enemy's  commerce, 
who  sought  to  disguise  himself  under  the  garb  of  a  neutral, 
or  to  retain  his  native  character.  They  were  cases  of 
Commercial  Domicil;  and,  in  the  first  place,  it  must  be 
recollected  that,  with  respect  to  cases  of  this  description,  it 
has  been  holden  that  there  may  be  transactions  so  radically 
national  as  to  impress  the  national  character,  independently 
of  the  local  residence  of  the  parties  (h).  The  doctrine  con- 
tained in  these  and  other  cases  decided  by  Lord  Stowell, 
was  formally  and  judiciaUy  recognised  by  the  Supreme 
Court  of  the  United  States,  in  the  great  case  of  the  Venus, 
Rae,  master  (z).     But,  as  has  been  already  observed,  further 


(d)  The  VHendschap,  4  Boh.  Adm.  Bep,  p.  168. 

(e)  The  Lidian  Chief  y  3  ib.  27. 
If)  The  Bcmony  1  ib,  p.  101. 

(g)  The  Dree  Oebrceders,  4  ib,  p.  235. 

(h)  The  VigUantia,  1  ib.  pp.  12-15.     TJie  Boedes  Lust,  5  ib.  pp.  233. 
The  Phoetiix,  ib.  p.  20. 
(i)  8  Cra^ich's  Bepotia,  p.  279. 
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evidence  of  the  animus  manendi  will  generally  be  required 
to  fix  a  Testamentary  Domicil  in  time  of  peace  (A). 


VI, — DEPOSITORY  OF   PAPERS  AND  MUNIMENTS. 

CCLXII.  It  may  be  that  a  man  may  have  iwo  places  of 
residence,  in  different  countries^  and  spend  his  time,  with 
his  family,  equally,  or  nearly  so,  at  both. 

CCLXIII.  In  this  case,  one  criterion  of  domicil  will  be 
the  having  deposited  at  one  of  the  two  places  his  most 
valuable  papers  and  muniments,  and  also,  according  to  the 
civilians  (Q,  the  most  valuable  part  of  his  goods ;  though 
money  in  the  funds  would  be  an  exception  to  this  rule, 
little,  if  any,  inference  of  Domicil  being  deducible  from 
their  locality. 

CCLXIV.  From  the  accidental  place  of  debts,  bills  of 
exchange,  &c.,  no  presumption  arises.  In  Bruce  v.  Bruce 
(wi).  Lord  Chancellor  Thurlow,  overruling  on  this  point  the 
Court  of  Scotland,  obser\:ed :  "  That  he  professed  not  to  see 
"  how  the  property  could  be  considered  in  England.     It 


(k)  Wheaton^s  Intemationdl  Law,  voL  i.  p.  159. 

(Q  ''Sed  si  de  animo  expresso  non  constet,  et  aliquis  in  divenis 
locis  bona  habeat,  ibi  prsesumitor  habere  domidlium,  ubi  maxima 
patrimonii  quantitas  sita,  nam  in  dubio  ibi  videtur  habere  animnm 
potiBsimum  commorandi." — Barboscs  et  Tahoris  loci  comnmnes  JuHs- 
prudentioi,  1.  iv.  c.  IL     De  Domicilio, 

"  Quando  vero  versamur  in  dubio,  ut  si  incola  nimquam  declaravit 
velit  necne  in  loco  domicilium  oontrahere,  ibi  tamen  honam  pcfrtem 
hononmi  mom/m  transtulerit,  dicendum  erit  ex  eo  solo  prsasumi  domi- 
ciUum  contractum."  Opinion  of  Bartohis,  adopted  by  Mascardiis, 
who  adds,  however,  ''  illud  vero,  quod  modo  diximus,  prsasumi  domi- 
cilium contractum,  quod  quis  alibi  majorem  paHem  honorum  suonim 
transtulerit,  ita  intelliget,  ut  ex  illd.  translatione  soU  non  probetur 
domicilium  quod  erit  alibi  esse  extinctum,  cum  quis  possit  habere 
domicilium  pluribus  in  locis." — Mascardua  de  Probaiionibiis,  Conch 
DXXXV.  88.  22-4,  vol.  i.  p.  248. 

To  the  same  effect,  Farinadus  Cojmliorum,  lib.  i.  consil.  75,  n.  168. 

(m)  See  note  to  Marsh  v.  Hukhiiiaoii,  2  Bosanquet  d:  Pidler^s  Rep, 
p.  219. 

VOL.  IV.  N 
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^*  consisted  of  debts  owing  to  the  deceased,  or  money  in  bills 
^^  of  exchange  drawn  on  the  India  Company.  Debts  have 
"  no  situs ;  they  follow  the  person  of  the  creditor.'* 

And  in  the  case  of  Somerville  v.  Lord  Somerville,  already 
referred  to,  the  Lord  Chancellor  said:  "  It  is  hardly  possible 
^^  to  contend  that  money  in  the  funds,  however  large,  shall 
^'  preponderate  against  his  residence  in  the  country  and  his 
**  family  seat." 


VII. — THE  MANSION-HOUSE. 

CCLXV.  Another  principal  criterion,  in  cases  of  double 
residence,  has  been  the  existence  of  a  mansion-house.  It 
has  been  shown  that  a  mere  habitation,  or  dwelling-house, 
constitutes  a  presumption  of  domicil  of  the  slightest  kind. 
In  Somerville  v.  Lord  Somerville  (in  which  there  was  a  con- 
flict between  two  acknowledged  domicils),  the  Master  of  the 
Bolls  observed:  ''  That  from  a  particular  period  Lord  Somer- 
'^  ville  had  determined  not  to  abandon  his  mansion-house : 
"  so  far  from  it,  he  made  overtures  with  a  view  to  get 
apartments  in  Holyrood  House :  from  which  I  conjecture, 
that,  if  that  application  had  been  granted,  he  might  have 
^^  been  induced  to  spend  more  time  than  he  did  in  Scotland. 
"  He  came  to  London.  I  will  not  inquire  how  soon  he 
'^  took  a  permanent  residence  there ;  but  1  admit  from  that 
time  he  manifested  an  intention  to  reside  a  considerable  part 
of  the  year  in  London^  but  also  to  keep  his  establishment  in 
Scotland,  and  to  spend,  as  nearly  as  possible^  half  of  the 
year  in  each.  He  took  a  lease  of  the  house  evidently 
^'  with  the  intention  to  have  a  house  in  London  as  long  as 
"  he  lived,  with  a  manifest  intention  to  divide  his  time 
"  between  them."  Then,  after  repudiating  the  notion  that 
the  circumstance  of  the  death  should  decide  the  question, 
and  alluding  to  the  cases  collected  by  Denisart,  he  proceeds : 
'^  The  fair  inference  from  these  is,  that  a  person,  not  under 
^'  an  obligation  of  duty  to  live  in  the  capital  in  a  permanent 
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^'  manner^  as  a  nobleman  or  gentleman  having  a  mansion- 
<<  house,  his  residence  in  the  country,  and  visiting  the  metro- 
**  polis  for  any  particular  purpose,  shall  be  considered  domi- 
^'ciled  in  the  country.  On  the  other  hand,  a  merchant, 
**  whose  business  lies  in  the  metropolis,  shall  be  considered 
''as  having  his  domicil  there,  and  not  at  his  (n)  country 
''  residence.  It  is  not  necessary  to  enter  into  this  distinction, 
''  though  I  should  be  inclined  to  concur  in  it.  I  therefore 
''  forbear  entering  into  the  cases  of  Mademoiselle  Clermont 
de  St,  Aignan  (o)  and  the  Comte  de  Choiseul,  and  the  dis- 
tinction as  to  the  acts  of  the  former  describing  herself  as 
of  the  place  of  the  country ; ''  and,  he  adds,  "  it  is  of  no 
consequence  whether  more  or  less  money  was  spent  at  the 
one  place  or  the  other,  liviug  alternately  in  both." 
CCLXVI.  As  a  proof  that  the  Domicil  of  the  Marquis 
de  Saint  Pater  was  in  Maine,  and  not  at  Paris,  Cochin 
urges  ihat  at  the  latter  place  were  ^'his  household,  his 
"  domestic  servants,  his  furniture,  all  that  he  had  need  of 
"for  daily  use — all,  in  one  word,  which  the  Law  calls 
"  *  instrumentum  domesticum  ; '  whereas,  at  Paris  he  had 
"  lived  either  in  a  friend's  house,  or  in  an  '  hotel  garni' "  (p). 
CCLXVII.  In  the  case  of  Balfour  v.  Scott,  which  is 
cited  in  the  report  of  the  foregoing  case,  it  was  proved  that 
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(n)  Compare  the  language  of  Farinacwu:  "  Quod  eo  magis  prooedit 
quia  hsBC  mobilia  non  erant  in  loco  Subiad  peipetuo  permansura,  sed 
ad  tempuB  tantum  :  cum  Paulus  illao  aocesserit  recreationis  cauBA  ad 
efihgiendos  calores  SBstivos,  &c.  et  quia  non  censentur  esse  ejus  loci  in 
quo  sunt  ilia  qu»  ad  tempus  tantum  sunt  in  eo  loco,  sed  dicuntur 
esse  iUius  loci  ad  quem  revocanda  sunt." — ConsUiorumy  1.  L  consil.  71 9 
n.  2. 

(0)  Vide  supra,  §  ccxxiv. 

(p)  Cochin,  tome  vi.  p.  231:  "Enunmot,  ce  que  la  loi  appelle  'indru- 
meiUum  domesUcwn ;' "  and  p.  233 :  ' '  On  a  trouv^  des  meubles  dans  I'ap- 
partement  de  Paris  :  mais  on  en  a  trouv^  une  plus  grande  quantity 
k  Loiesse,  et  des  meubles  qui  indiqiient  le  vSritable  domicile;  savoir, 
touie  la  batterie  de  cuisine,  le  linge  ordinaire,  tant  de  table  que  des 
chambres,  et  g^ndndement  tout  oe  qui  compose,  si  on  peut  parler 
ainsi,  tout  I'attirail  d'ime  maison." 

N  2 
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Mr.  Scott^  whose  Domicil  was  disputed^  had  intended  com- 
pletely to  abandon  his  Domicil  in  Scotland.  Twelve  years 
before  his  deaths  he  had  dismantled  his  mansion-house  and 
broken  up  his  establishment^  leaving  only  a  gardener  there. 
He  paid  two  or  three  visits  to  Scotland^  but  on  such  occa- 
sions resided  with  his  friends  ;  and  during  the  latter  period 
of  his  life^  even  these  visits  were  discontinued.  He  had  in- 
vested all  his  money  in  the  funds.  It  was  holden  by  the 
House  of  Lords  that  the  Domicil  of  Origin  in  Scotland  had 
been  abandoned. 

CCLXVIII.  In  the  case  of  the  Dowager  Queen  Hen' 
rietta  Maria,  her  palace  of  Somerset  House  was  urged  as 
a  far  stronger  criterion  of  Domicil  than  the  house  she 
possessed  at  Paris  (q). 

CCLXIX.  In  the  case  of  Ommaney  v.  Bingham,  before 
referred  to^  there  was  no  mansion-house,  or  even  estate,  to 
corroborate  the  DomicU  of  Origin,  circumstances  which  were 
much  insisted  upon  by  counsel  in  distinguishing  it  from  the 
case  of  Somerville  v.  Lord  Somerville, 

CCLXX.  In  Lord  Annandale^s  case,  there  was  also  no 
mansion-house ;  there  was  evidence  only  that  he  had  stamped 
with  his  foot  upon  the  ground  of  his  Scotch  estate,  and  said, 
"  Here  I  built  my  house  1 "  The  absence  of  the  mansion- 
house  was  a  material  fact  in  the  case ;  for  Lord  Annandale, 
like  Lord  Somerville,  was  one  of  the  sixteen  Scotch  peers. 

CCLXXI.  So,  too,  it  has  been  said  that  in  the  more 
recent  case  of  De  Bonneval  v.  De  Bonneval  (r),  the  esta- 
blishment and  ancestral  ch&teau  of  the  deceased  in  France 
were  very  important  ingredients  in  the  decision  that  the 
Domicil  was  French,  and  a  long  lease  of  a  house  in  London 
which  was  kept  by  two  female  servants,  was  not  holden  to 
be  any  counterpoise  to  the  inference  of  Domicil  dedudble 
from  the  family  mansion.     Though  the  learned  Judge  said, 

his  taking  the  lease  of  a  house  for  eight  years  would  be 


{q)  Lift  of  Sir  X.  Je9\kins,  vol.  iL  p.  669. 
(r)  1  Ci«r<c«'  Eep.  p.  856. 
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a  strong  fact  to  show  intention  if  it  had  been  followed  up 

by  a  continued  residence  there." 

CCLXXII.  On  the  other  hand^  much  stress  was  laid  upon 
the  fact  that  his  correspondence^  extending  over  a  long 
period  of  time^  and  the  family  plate  and  papers  were  kept  at 
his  ch&teau  in  France.  In  the  case  of  Warrender  v.  War^ 
render y  the  deceased's  having  ^^his  capital  mansion'*  in  Scot- 
land was  considered  among  the  principal  circumstances 
which  fixed  his  Domicil  in  Scotland  («).  Letters  addressed 
to  a  person  at  a  particular  place  are  very  slight^  if  any^ 
evidence  of  domicile  though  the  answers  to  them  may  be  {t). 

CCLXXIII.  In  the  case  of  the  Marquis  de  Saint  Pater, 
a  sort  of  Journal  written  in  his  own  hand,  and  entitled 
"  M^moire  de  mes  voyages  et  s£jours  k  Paris,"  was  strongly 
urged  as  a  proof  that  Paris  was  not,  and  that  Loresse  was, 
his  Domicil.  It  was  said  to  bring  the  latter  place  directly 
under  the  definition  of  the  Roman  Law,  and  so  was  the  fact 
that  all  his  title  deeds  and  valuable  papers  were  kept  at 
Loresse  (u). 

CCLXXIV.  In  the  very  important  case  of  Munro  v. 
Munro  {x),  before  referred  to.  Lord  Chancellor  Cottenham, 
commenting  upon  the  various  evidences  of  intention  evinced 
by  the  conduct  of  Sir  Hugh  Munro,  observed,  '^  That  he 
''  took  a  lease  of  the  house  in  Gloucester  Place,  and  formed 
'^  an  establishment  there,  has  been  much  relied  upon,  and,  in 
**  the  absence  of  better  evidence  of  intention  as  to  his  future 
'^  Domicil,  might  be  important  as  affording  evidence  of  such 
'*  intention,  but  cannot  be  of  any  avail,  when  from  the  cor- 
'*  respondence  the  best  means  are  afforded  of  ascertaining 
^*  what  his  real  intentions  were.     The  having  a  house  and 

(«)  2  dark  ds  FwmeUy's  Bep.  p.  520. 

(t)  ''On  ne  peut  prouver  le  s^joiir  d'une  persomie  dans  im  lieu 
mdquement  parcequ'on  lui  a  adresa^  des  lettres  dans  le  mdme  endroit ; 
oe  ne  seroit  que  par  sea  r^ponaes  qu'on  pourroit  le  justifier." — Cochin, 
(Ewores,  t.  vii.  p.  301. 

(«)  ''Unde  cum  profectua  eat,  peregrinari  videtur,  et  quo  si  rediit. 
peregrinari  jam  deatitit." — Codey  t.  xl.  1.  vii. 

(aj)  7  CUn/rk  ds  FvmeUy^s  iJep.  881. 


182      JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 

''  an  establishment  in  London  is  perfectly  consistent  with  a 
"  domicil  in  Scotland.  This  fact  existed  in  Somerville  y.  Lord 
,"  Somerville^  and  in  Warrender  v.  Warrender^^ 

CCLXX  V.  In  this  case  of  Munro  v.  Munro  it  was  proved 
that  the  family  mansion  was  undergoing  repair^  and  that 
furniture  had  been  purchased  for  it.  It  was  urged  in  the 
argument  in  Somerville  v.  Lord  Somerville^  that  family 
pictures  mighty  in  some  degree^  denote  the  family  mansion, 
and  be  considered  as  answering  to  the  lares  of  the  Romans. 


VIII. — DESCRIPTION  IN  LEGAL  DOCUMENTS. 

CCLXX  YI.  Lord  Somerville  was  described  in  the  books 
of  the  Bank  of  England  as  of  Henrietta  Street,  Cavendish 
Square,  but  it  was  successfully  contended  in  argument  that 
this  was  merely  the  designation  of  the  broker,  and  could 
furnish  no  inference  (y). 

CCLXXYII.  In  Curling  v.  Thornton^  the  circumstance 
of  Colonel  Thornton's  having  applied  for  and  obtained  a 
royal  ordinance  assuring  to  him  certain  privileges  so  long  as 
he  resided  in  France,  and  a  territorial  title^  was  not  holden 
by  Sir  John  NichoU  to  weigh  in  the  scale  against  the  cir- 
cumstances of  his  Domicil  of  Origin,  and  of  his  houses 
containing  family  papers  and  valuable  moveables,  which 
were  in  England. 

CCLXXYIII.  But  it  is  to  be  remembered  that  the 
opinion  of  this  learned  Judge,  that  a  British  subject  could 
not  select  a  foreign,  in  complete  derogation  of  his  British 
Domicil,  pervades  this  case,  and  that  such  opinion  has  been 
subsequently  pronounced  erroneous. 

CCLXXIX.  In  De  Bonnevaly,  De  Bonneval  the  Court 
observed :  '^  I  am  not  inclined  to  pay  much  attention  to  the 
*^  descriptions  of  the  deceased,  in  the  legal  proceedings  in 
'^  France,  for  it  may  have  been  necessary,  as  the  proceedings 

(y)  2  Addam^  Btp.  p.  6» 
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'^  related  to  real  property^  that  he  should  describe  himself  as 
"  of  some  place  in  that  kingdom." 

CCLXXX.  In  the  Marquis  de  GassiorCs  case,  already 
referred  to,  this  description  in  a  power  of  attorney  as  "  de 
'^  present  &  Pau,  mais  demeurant  a  Paris,"  seems  to  have 
influenced  the  decision  that  his  Domicil  was  at  the  latter 
place. 

CCLXXXI.  The  weight  due  to  this  species  of  evidence 
must  very  much  depend  upon  the  particular  circumstances 
of  each  case;  but  it  would  rarely  be  safe  to  discard  altogether 
the  consideration  of  it. 

CCLXXXII.  It  should  be  observed  that  French  lawyers 
appear  to  have  always  laid  considerable  stress  upon  it.  Thus, 
in  the  case  of  the  Marquis  de  Saint  Pater — as  a  preface  to 
which  Cochin  has  prefixed  the  title,  '*  Where  ought  the 
'^  Domicil  of  a  deceased  to  be  fixed  who  has  varied  in  his 
"  declarations  ?  " — and  where  the  question  was,  whether  the 
Marquis  was  domiciled  at  Paris,  or  in  Maine,  the  notarial 
acts  in  which  he  is  described  as  '^  demeurant  &  Paris,"  or 
'<  demeurant  &  Loresse,"  &c.,  are  carefully  summed  up ;  and 
it  was  urged  that  the  greater  number  of  these  acts  described 
him  as  ^^  demeurant  &  Loresse  "  (z). 


IX« — THE  POSSESSION  AND  EXERCISE  OF  POLITICAL 
BIGHTS  AND  PAYMENT  OF   TAXES. 

CCLXXXIII.  These  circumstances  have  been  considered 
as  strong  tests  of  Domicil  by  the  Roman  law  (a)  and  by  the 

(s)  ''  II  faut  convenir  que  le  nombre  des  actes  qui  le  d^darent  de- 
meurant k  Loresse  est  bien  sup^rieur  k  ceux  qui  indiquent  une  demeure 
&  Paris."— Cochin,  (Euvres,  t.  vi.  p.  231. 

(a)  ''Diotsdezpress®  declarationi  domicilii  constituendi  sequipoUet 
ilia,  si  qnis  inciYiiate  aliqu&  jus  dvitatis  (das  Bii/rgerrecht)  impetraverit 
et  ibi  habitaverit,  vulgo  da  eine  verbiirgerte  oder  Erbschuldigung  gelei- 
stet  hUiidieh  itnd  bestUndig  gesessen  ist.  Requiritur  autem  copulative 
ut  quis  ibidem,  non  solum  jus  illud  impetraverit  sed  etiam  actualiter 
habitet."— rractotw  de  DomicUio  (1663),  t.  xxx.  p.  27,  and  authorities 
t)i^  cited* 
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civilians^  but  have  had  perhaps  less  weight  given  to  them  in 

England  than  in  continental  Europe  (i). 

CCLXXXIV.  In  the  case  of  De  Bonneval  v.  Be  Bon- 

nevaly  mentioned  above^  the  Court  observed :  ^^  I  am  inclined 
also  to  pay  very  little  attention  to  the  statement  as  to  his 
exercise  of  political  right  in  France,  or  to  his  being  regis- 
tered as  a  voter  here:    being  a  housekeeper,  he  was 

^^  reongtered  here  as  a  matter  of  course.    It  is  stated  that 

^^  he  resisted,  with  success,  the  contribution  to  some  French 

^^  rates,  which  a  person  resident  in  France  was  liable  to ; 

^^  but  the  grounds  are  not  stated,  and  it  is  too  loose  a  reason- 
ing, that  because  all  French  subjects  are  liable  to  such 
rates,  and  he  successfully  resisted  them,  therefore  he  was 
not  domiciled  in  France.  It  must^be  shown  that  the  ques- 
tion came  regularly  before  the  French  tribunals,  and  that 
he  was  held  not  to  be  a  domiciled  subject  of  France  "  (c). 
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(h)  '^  Si  quia,  &c.  omnibus  denique  munidpii  commodifl,  nuUis  oolo- 
nianuu  fruitnr  :  ibi  magis  habere  domicilium  quam  ubi  colendi  causft 
diversatur."  See  passage  from  the  Digest  cited  above,  and  Menochixu: 
'^  Blud  tamen  observandum  est,  quod  etsi  quia  nomine  dicitur  dvia 
originarius  ob  id,  quod  in  civitate  natus  sit,  vel  privilegio  creatus  civis, 
attamen  ut  commodis  et  privilegiis  civitatis  fruatur,  habitare  in  ip8& 
civitate  atque  ita  domicilium  in  e&  habere  et  ciuu  aliis  civibus  onera 
sustinere  debet."  And  then  quoting  the  authority  of  other  dvilians  : 
^'Et  idem  ego  ipse  respondi,  in  cons.  390  &0. ,  dixi  civem  hunc  non  sua- 
tinentem  onera  esse  impropri^  civem  et  secundum  quid  ;"  and  he  adds 
the  authority  of  other  civilians,  and  the  decisions  in  the  "  Bota  Ro- 
mana  :"  ''Qui  scripserunt  civem  originarium  aliquem  non  esse,  nisi 
parentes  ibi  domicilium  contraxerint  et  civitatis  munera  subierint ;  ita 
et  olim  apud  Romanos  civis  Bomanus  dicebatur  is,  qui  etsi  natua  esset 
Romse  attamen  domicilium  RomsB  in  ip8&  urbe  oontraxlsset,  ac  qui 
tribum  et  bonorum  potestatem  adoptua  esset."— 2^.  vi.  FrcBaumjpit. 
XXX.  8.  24,  p.  1037. 

Mascard/iM  says  unhesitatingly:  ''PrsBterea  mutare  et  constituere 
domicilium  in  e4  lurbe  is  prsBsumitur  qui  privilegium  impetravit  quo 
jus  civitatis  petebat." — De  Probaiionihus,  dynd.  85,  s.  4,  p.  249. 

See  also  the  opinion  of  the  Dutch  lawyers,  dted  by  Henry  in  hia 
Appendix,  p.  193,  from  the  HoUcmdsche  Consultatien^  vol.  iii.  consulti 
138:  "  Ubi  exemplum  affert  ejus  qui  cum  esset  dvia  Medioknenaia,  per 
multoB  annos  autem  Genu®  vixisset,  et  non  suhiisset  aliqita  onera  tan- 
quam  civis  Genuensia,  atatuit  eum  ibi  non  fixisae  domidliuiQ," 

(c)  See  case  of  Oxvrlmg  y.  Tham^on^  dted  above, 
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CCLXXXV*  It  may  be  doubted^  however,  whether,  if 
the  circumstance  had  been  bo  proved,  it  would  have  very 
materially  influenced  the  decision  of  the  question.  In  the 
American  case  of  Guier  v.  O^ Daniel  (rf),  the  President  Rush 
said:  '^  It  is,  I  think,  extremely  doubtful  whether  voting  and 
^'  paying  taxes  are  in  any  way  necessary  to  constitute  a 
'^  Domicil,  which,  being  a  question  of  General  Law,  cannot 

depend  on  the  municipal   regulations    of  any   state   or 

nation.     Voting  (in  America)  is  confined  to  a  few  counties, 

and  taxes  may  not  always  be  demanded." 
CCLXXX  VII  {e).  The  Law  of  Domicil  is  not  to  be  con- 
founded with  the  law  of  Settlement  which  may  obtain  in  any 
country.  In  an  American  case,  entitled  '^  The  Inhabitants 
*'  of  Cambridge  v.  The  Inhabitants  of  Charlestotony^  a  citizen 
of  Vermont  having  resided  in  a  town  in  that  state  for  ten 
years,  and  having  paid  taxes  more  than  five  years,  was 
holden  to  have  acquired  a  settlement  in  such  town,  although 
he  left  his  wife  and  children  upon  a  farm  at  Vermont,  and 
occasionally  visited  them  there,  and  once  tarried  with  them 
five  or  six  months  during  the  term  (/). 

CCLXXXVIII.  In  the  following  case  (decided,  it  must 
be  remembered,  in  the  Prize  Court),  {g)  the  citizenship  con- 
ferred by  the  United  States  upon  a  British  subject,  appears 
to  have  been  a  principal  ingredient  in  deciding  that  his 
Domicil  was  American,  and,  in  conjunction  with  his  personal 
residence,  and  the  character  of  his  ship,  to  have  overpowered 
the  presumption  arising  from  the  residence  of  his  wife  and 
family  in  Scotland,  that  his  National  Domicil  had  been  re- 
tained. The  peculiarity  of  the  case,  and  the  high  authority 
of  the  Judge,  seem  to  warrant  its  insertion  at  full  length  in 
this  place. 

Ann^  Smith. — This  ship,  under  American  colours,  was 
seized  in  the  river  Thames,  by  the  Marshal  of  the  Admiralty, 

(cO  1  Biwney's  Bep.  p.  349. 

(e)  §  oclxxzvi.  of  the  first  edition  has  been  omitted. 

(/)  Ma88<ichu9etU  Reports,  vol.  xiii.  p.  601. 

(^)  Dockon^a  Adm,  Bep,  p.  244. 
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on  the  1st  of  August^  1812*  A  claim  was  given  by  the 
master^  who  was  also  sole  owner  of  the  ship^  describing  him- 
self to  be  a  British  subject^  and^  as  such^  entitled  to  the 
benefit  of  the  Order  in  Council  of  November  1812,  direct- 
ing the  restitution  of  British  ships  under  the  American  flag. 
It  appeared  that  he  was  a  native  of  Scotland,  and  that  his 
wife  and  family  resided  in  that  country,  but  that  he  had 
himself  been  admitted  a  citizen  of  America  about  sixteen 
years  ago,  upon  taking  an  oath  that  he  had  been  sailing  out 
of  an  American  port  for  two  years ;  that  from  the  year  1799 
till  1805,  he  had  been  connected  ^ith  a  house  of  trade  at 
Glasgow,  which  had  an  establishment  at  New  York,  and 
another  at  Charlestown,  and  that  he  had  occasionally  resided 
at  each  of  the  last-mentioned  places ;  that  he  had  purchased 
this  vessel  at  public  auction  in  America,  and  had  made  three 
voyages  in  her,  the  two  first  from  Charlestown  to  Kingston 
in  Jamaica,  returning  each  time  in  ballast ;  and  the  last  from 
Charlestown  to  the  river  Thames.  The  question  was, 
whether,  from  the  residence  and  employment  of  this  man,  he 
was,  quoad  this  vessel,  to  be  considered  a  British  subject. 

CCLXXXIX.  Sir  W.  Scott  gave  judgment :  «  This 
*^  ship,  when  seized  by  the  Marshal  in  the  river  Thames,  was 
'*  under  the  American  flag ;  but,  according  to  the  account 
given  by  the  master,  was  not  furnished  with  the  American, 
or,  indeed,  with  any  pass  whatever.  It  is  very  difficult  to 
*^  conceive  that  this  was  the  true  state  of  the  case,  since 
*'the  ship  was  not  only  American  built,  but  likewise 
^'  American  owned,  as  far  at  least  as  the  ostensible  character 
'^  of  the  claimant  is  concerned ;  for,  though  he  could  not  al- 
'*  together  throw  off  his  allegiance  to  his  native  country,  he 
*^  had  been  admitted  a  citizen  of  the  United  States.  I  cannot 
conceive,  therefore,  why  the  pass  was  not  granted,  or  what 
obstacle  prevented  this  man  from  obtaining  so  important  a 
'^  document.  I  must  presume  that  the  vessel  was  furnished 
'<  with  an  American  pass ;  but,  supposing  the  case  to  be 
''  otherwise,  still,  if  the  ship  was  furnished  with  the  docu- 
'^  ments  usually  granted  to  American  ships,  the  same  rule  of 
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''  law  must  be  applied  as  if  she  had  been  furnished  with  a 
^^  regular  flag  and  pass.  The  ship  must  be  conclusively  held 
''to  be  American  property,  and,  consequently,  subject  to 
''  condemnation. 

"  It  is  said,  however,  that  this  ship  is  protected  by  the 
"  Order  in  Council  issued  on  the  28th  of  November,  1812, 
^  by  which  it  is  directed,  that '  all  vessels  under  the  flag  of 
"  *  the  United  States  of  America,  which  are  bond  fide  and 
*' '  wholly  the  property  of  his  Majesty's  subjects,  and  not 
« '  purchased  by  them  subsequent  to  the  date  of  hostilities 
"  *  on  the  part  of  the  United  States  of  America,  and  which 
'' '  shall  have  been  detained  in  port  under  the  embargo,  or 
'' '  shall  have  sailed  to  or  from  the  ports  of  this  kingdom 
'  previous  to  the  knowledge  of  hostilities,  and  shall  have 
'  been  captured  on  such  voyage,  shall  be  restored  to  the 
'  British  owners,  upon  satisfactory  proof  being  made  to  the 
*  High  Court  of  Admiralty,  or  the  Courts  of  Vice-Admi- 
'  ralty,  to  which  they  shall  be  taken  for  adjudication,  that 
"  *  the  said  vessels  are  bond  fide  and  wholly  the  property  of 
'' '  his  Majesly's  subjects  as  aforesaid,  and  had  been  engaged 
'' '  in  trade  as  above  described.'  A  claim  has  been  given  for 
''  this  ship  by  Mr.  Smith,  describing  himself  to  be  a  British 
''  subject ;  and,  if  he  is  a  British  subject,  he  wiQ,  under  this 
''  Order  in  Council,  be  entitled  to  restitution. 

''  The  question^  therefore,  comes  to  this,  whether  the 
''claimant  is,  quoad  this  property,  to  be  considered  as  a 
"  British  subject.  For  some  purposes  he  is,  undoubtedly, 
"so  to  be  considered.  He  is  bom  in  this  country,  and  is 
"subject  to  all  the  obligations  imposed  upon  him  by  his 
"  nativity.  He  cannot  shake  off  his  allegiance  to  his  native 
"  country,  or  divest  himself  altogether  of  his  British  cha- 
i'racter,  by  a  voluntary  transfer  of  himself  to  another 
country.  For  the  mere  purposes  of  trade,  he  may,  indeed, 
"  transfer  himself  to  another  State,  and  may  acquire  a  new 
national  character.  An  English  subject  resident  in  a 
"  neutral  State,  is  at  liberty  to  trade  with  the  enemy  of  this 
country  in  all  articles  with  the  exception  of  those  which 
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''are  of  a  contraband  nature;  but  a  trade  in  such  articles 
''  would  be  contrary  to  his  allegiance.  Now^  the  account 
''  which  he  gives  of  himself  is^  *  that  he  was  bom  at  Falkirk, 
*' '  in  Scotland ;  that  during  the  last  seven  years  he  has  been 
'' '  chiefly  at  sea^  but,  when  at  home,  he  has  lived,  and  still 
<^  ^  lives,  at  Bathgate,  in  the  shire  of  Linlithgow,  in  North 
'  Britain ;  that  he  is  a  subject  of  our  Sovereign  Lord  the 
'  King,  but,  about  sixteen  years  ago,  he  was  admitted  a 
'' '  citizen  of  the  United  States  of  America  for  the  purpose 
'' '  of  commerce  only.'  Why,  this  transaction  is  for  the 
"  purpose  of  commerce.  According  to  his  own  account,  then, 
''  he  ceased  to  be  a  British  subject  for  commercial  purposes. 
He  goes  on  to  say, '  that  he  was  admitted  for  the  purpose 
'  of  covering  a  ship  of  his  own,  to  enable  her  to  sail  with- 
'  out  risk  of  capture,  and  he  was  so  admitted  by  the  magis- 
'trates  of  Philadelphia,  on  oath  being  made  that  he  had 
'' '  sailed  out  of  an  American  port  for  two  years ;  that  he 
''.'  hath  never  been  admitted  a  burgher  or  freeman  of  any 
'city  or  town,  but  from  the  year  1799  to  the  year  1806, 
'  the  deponent  having  been  connected  in  a  house  of  trade 
'  at  Glasgow,  which  had  a  house  at  New  York,  and  another 
" '  at  Charlestown,  in  South  Carolina ; '  so  that  from  the  year 
1799  to  the  year  1805,  he  might,  as  far  as  he  was  con- 
nected with  the  house  in  Glasgow,  and  for  that  particular 
"  branch  of  his  trade,  be  considered  a  British  subject  But, 
since  that  time,  I  understand  him  to  say  that  he  has  with- 
drawn altogether  from  that  connection.  He  says  after- 
wards, in  answer  to  the  ninth  interrogatory, '  that  he  is  a 
" '  North  Briton  by  birth ;  and,  when  he  is  at  home,  his 
" '  place  of  residence  is  Bathgate,  in  .the  shire  of  Linlithgow, 
" '  in  North  Britain,  where  his  wife  and  family  reside,  and 
where  he,  the  deponent,  hath  always  resided  from  the 
'  time  he  was  ten  or  eleven  years  of  age,  when  he  was  not 
"  '  at  sea  or  in  foreign  parts.'  The  aflSrmative  part  of  his 
"  history,  as  far  as  it  goes,  shows  that  he  lived  very  much 
"  abroad,  and  principally  at  New  York  or  Charlestown,  in 
"  America.      Trye  it  is  thp.t  he  had  no  house  in  either  of 
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*^  these  places^  but  he  was  there  a  single  man.    It  is  not  the 

"  mere  circumstance  of  leaving  a  wife  and  family  in  Scot- 

"  land  that  will  avail  him  for  the  purpose  of  retaining  the 

'^  benefit  of  his  national  character.    He  cannot  be  permitted 

^^  to  take  the  advantage  of  both  characters  at  the  same  time^ 

^^and  in  the  same  adventure.      The  utmost  that  can  be 

'^  allowed  to  him  is  that  he  should  be  entitled  to  the  one 

"  character  or  the  other,  according  to  the  circumstances  of 

**  the  transaction.     When  the  vessel  herself  is  American- 

"  built,  when  the  personal  residence  of  the  owner,  as  far  as 

"  he  has  any,  is  in  America  (for  it  does  not  appear  that  this 

^^  man  at  all  resided  in  Scotland),  it  would  be  difficult  to 

^'  say  that  it  could  be  any  other  than  an  American  trans- 

**  action.     Since  the  purchase  of  this  ship  by  Mr.  Smith,  he 

'*  has  made  three  voyages,  two  of  them  to  Kingston,  in 

*^  Jamaica,  and  one  to  the  port  of  London ;  but  to  the  ports 

'^  of  Scotland  he  has  never  sailed,  nor  does  it  appear  that  he 

has  even  visited  his  wife  and  family  in  that  country.     He 

has  been  sailing  constantly  out  of  American  ports,  and  his 

prevailing  destination  has  been  to  the  West  Indian  Islands. 

It  is  quite  impossible  that  he  can  be  protected  under  the 

Order  in  Council,  which  applies  only  to  those  who  are 

clearly  and  habitually  British  subjects,  having  no  inter- 

*^  mixture  of  foreign  commercial  character.     It  never  could 

**be  the  intention  of  his  Majesty's  Government  that  the 

"  benefit  of  this  Order  should  be  extended  to  a  person  who 

"  has  thrown  off  his  allegiance,  and  estranged  himself  from 

^*  his  British  character  as  far  as  his  own  volition  and  act 

"  could  do.     I  am  of  opinion  that  Mr.  Smith  is  not  entitled 

"  to  the  benefit  of  the  Order  in  Council,  and  therefore  I 

"  reject  the  claim." 

CCXC.  The  case  of  Stanley  v.  Bernes  has  been  already 
referred  to  as  being  the  first  case  in  which  it  was  decided 
that  a  British  subject,  domiciled  in  a  foreign  country,  cannot 
make  a  valid  will  unless  it  be  executed  according  to  the 
forms  prescribed  by  the  law  of  that  foreign  country.  In 
this  place  it  is  only  necessary  to  state  the  facts  of  the  case, 


St 


ti 


190     JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 

upon  which  Sir  John  Nicholl  said  there  was  little  if  any 
controversy^  and  he  states  them  thus : — ^^  The  testator  (Mr. 
Stanley )9  a  native  of  Ireland^  went^  in  1770^  to  Lisbon, 
and  there  engaged  in  business  as  a  merchant :  soon  after- 
wards, he  married  a  lady,  a  Portuguese  by  birth,  though 
^'  of  Irish  parents  and  a  Eoman  Catholic.  In  order  to  con- 
tract that  marriage  he  professed  the  Roman  Catholic 
religion.  In  1798  he  obtained  letters  of  naturalisation  as 
*^  a  Portuguese  subject,  and,  in  1808,  when  the  French  were 
in  possession  of  Portugal,  it  is  alleged  that  he  was  treated 
as  a  Portuguese  subject ;  that  is  denied,  and  it  is,  on  the 
'^  other  side,  alleged  that  he  was  treated  as  a  British  subjects 
^^  The  manner,  however,  in  which  the  French  treated  him  is 
not  very  material  to  the  decision  of  this  case.  Before 
their  arrival  he  had  placed  a  large  part  of  his  property  in 
his  son's  name,  who  was  born  in  Portugal ;  but  the  will 
*^  recites  ^  that  it  was  a  fictitious  measure  as  a  security  against 
"  *  the  French.'  The  testator  had  four  children  by  his  wife, 
"  but  only  the  present  party  survived  him.  His  wife,  having 
*^  become  insane,  was  removed  from  Portugal  to  Ireland, 
^^  where  the  connections  of  both  resided.  She  was  there 
supported  by  an  allowance  paid  out  of  the  property  of  the 
deceased,  placed,  as  already  mentioned,  in  the  possession 
'^  of  his  son.  The  deceased,  in  1808,  removed  from  Lisbon 
*^  to  Madeira,  and  continued  to  reside  in  that  island  till  his 
'^  death  in  1826."  Such  being  tiie  state  of  the  facts,  it  was 
argued,  on  the  one  side,  that  fifty  years'  residence,  confirmed 
by  change  of  religion,  marriage,  and  naturalisation,  had 
rendered  him  a  Portuguese  subject,  and  that  Portuguese 
Law  must  govern  his  will.  On  the  other  side  it  was  con- 
tended that  residence  without  intention  would  not  destroy 
the  Domidl  of  Origin ;  that  during  his  life  and  death  he  had 
been  considered  as  a  British  subject ;  or  that,  if  he  were 
domiciled  in  Portugal,  he  still  had  the  right  of  a  British 
subject  to  dispose  of  his  property  by  a  will  made  in  the 
English  form. 

CCXCI.  Sir  John  Nicholl  seems  to  have  doubted  whether 
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Mr.  Stanley  was  a  domiciled  Portuguese,  but  decided  that 
he  had  a  right  to  make  his  will  according  to  British  Law. 
This  decision  was  reversed  by  the  Delegates,  who  held  Mr. 
Stanley  to  have  been  domiciled  in  Portugal  (A),  and,  there- 
fore, obliged,  as  the  law  then  stood,  to  make  his  will  accord- 
ing to  the  law  of  that  country  (i), 

CCXCII.  Thomas  Moore  died  at  Alicant,  in  Spain.  His 
father  was  a  natural-bom  British  subject;  his  mother  was 
bom  in  Spain,  but  was  the  daughter  of  a  British  subject, 
and  died  in  London.  The  father,  George  Moore,  was  prin-^ 
cipal  of  an  eminent  mercantile  house  at  Alicant ;  his  son, 
Thomas,  was  bom  there  in  1775:  after  passing  his  child- 
hood in  Spain^  was  educated  at  Toulouse  and  Li^ge, 
ultimately  became  the  head  of  the  house  at  Alicant,  and 
continued  to  his  death  to  be  there  domiciled:  in  1817,  he 
ceased  to  have  any  connection  with  mercantile  business. 
He  had  been  in  England  from  1807  to  the  middle  of  1812  ; 
from  the  beginning  of  1813  to  the  latter  end  of  1818 ;  again 
in  1815,  and  in  1821^  when  it  was  said  that  he  intended  to 
return^  and  had  frequently  so  declared.  He  died  at  Alicant 
in  1830.  The  question  was,  whether  his  testamentary  papers 
were  subject  to  the  Law  of  Spain  or  of  England.  In  favour 
of  the  latter  position,  it  was  alleged  that  he  was  entitled, 
under  existing  treaties  with  Spain,  to  the  privilege  of  a 
British  subject;  there  were  letters  from  the  deceased^ 
showing  tliat  he  considered  himself,  and  claimed  to  be  con- 
sidered, as  a  British  subject. 

CCXCIII.  It  was  argued  that  the  case  fell  under  the 
principle  of  Stanley  v.  Bernes^  and  that  the  deceased  must 
be  considered  as  domicUed  in  Spain.  The  Court  seemed 
at  first  to  doubt  whether  there  might  not  be  a  distinction 
between  this  case  and  that  of  Mr.  Stanley,  inasmuch  as 
Mr.  Stanley  was  naturalised  in  Portugal,  and  took  all  the 


(fc)  Stanly  V.  Bemes,  3  HaggarXj  Ecclesiastical  Reports,  431 . 
(t)  Freevnan  v.  Bremer,  10  Moore's  P.  (7.  Eep,  p.  361.   This  case,  and 
the  past  and  present  law  on  this  subject,  are  considered  hereafter. 
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advantages  of  a  Portuguese  subject ;  whereas^  though  the 
deceased  had  made  a  long  residence  in  Spain^  yet  it  was 
alleged  that  he  resided  under  the  faith  of  a  special  treaty, 
and  always  claimed  to  be  considered  as  a  British  subject ; 
and  that  cases  of  Domicil  did  not  depend  upon  residence 
alone,  but  on  a  consideration  of  all  the  circumstances  of 
each  particular  case. 

CCXCIY.  But,  when  the  cause  came  to  a  final  hearing, 
it  seems  that  the  counsel,  the  King's  Advocate  (J)  of  the 
day,  declined  to  argue  the  question  raised  by  the  treaty,  and 
Sir  John  NichoU  said,  ^^  The  deceased  may  have  been  a 
'^  subject  of  both  Great  Britain  and  Spain ;  but  the  ques- 
^^  tion  is,  where  was  he  domiciled  at  his  death  ?  for  though 
he  might  occasionally  visit  England,  and  make  a  con- 
siderable stay  there;  though  under  a  special  Act  of 
Parliament  (7  Anne,  c.  5,  explained  by  4  Geo.  II.  c.  21), 
his  father  being  a  British  subject,  he  was  entitled  to  certain 
privileges,  and  to  be  considered  for  certain  purposes  as  a 
British  subject  (when  it  was  convenient  to  him,  he 
certainly  seems  to  have  claimed  that  character),  yet  by 
birth  he  was  a  Spaniard,  and  by  education,  by  trade  and 
conunerce,  by  residence  at  his  death,  he  was  domiciled  in 
Spain,  &c.,  the  lex  domicilii  must  govern  the  case." 
CCXCV.  The  Duchess  of  Kingston^  whose  case  has  been 
already  referred  to,  resided  in  France,  and  though  not  a 
naturalised  subject,  had  obtained  permission  from  the  King 
of  France,  under  letters  patent,  registered  in  the  Parliament, 
to  acquire,  possess,  and  dispose  of  property.  She  made  her 
will  in  a  form  valid  in  England,  but  invalid  in  France ;  and 
it  was  sustained  upon  the  ground  that  she  had  retained  her 
English  Domicil  (A). 

{J)  Moore  v.  Darell,  4  Haggard's  Ecclesiastical  Reports,  346 ;  and 
Bee  Dr.  Ltuhi/ngton^s  remarks  in  Maltass  v.  MaUasSy  1  Bohertson^s  Ecc 
Bep.  79. 

{k)  CoUedanea  Juridica,  vol.  i.  329,  contains  the  opinion  of  Mofir 
sievr  Target  referred  to  by  Sir  John  NichoU,  Owrlmg  v.  Thomion, 
2Addam^  Eeports,  p.  22. 
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X. — POSSESSION   OP    REAL   ESTATE  (/). 

CCXCVI.  Cochin,  Id  his  argument  in  the  case  of  The 
Marquis  of  Hautefort^  denies  that  a  landed  estate  derived 
from  inheritance  is  any  proof  of  Domicil  (m). 

CCXC  VII.  So  in  the  case  of  The  Dree  Gebrceders,  Lord 
Stowell  said,  that  landed  estate  alone  had  never  been  holden 
sufficient  to  constitute  Domicil,  or  fix  the  national  character 
of  the  possessor  who  is  not  personally  resident  upon  it  (n). 

CCXCVIIl.  In  the  case  of  Warrender  v.  fFarrender, 
Lady  Warrender  had  been  infeft  in  real  estate  in  Scot- 
land, in  pursuance  of  her  marriage  contract;  but  it  was 
admitted,  the  Scotch  Domicil  could  not  be  supported  on  that 
ground  {o). 

XI. — LENGTH  OP   TIME. 

CCXCIX.  Among  the  most  important  criteria  of  Domi- 
cil must  be  reckoned  the  lenffth  of  time  during  which  the 
residenoe  has  continued  in  a  particular  place. 

CCC.  This  question  may  be  best  considered  under  two 
divisions. 

1.  Where  the  presumption  of  the  new  Domicil,  arising 
from  long  residence,  is  not  counteracted  by  any  contrary 
presumption  arising  from  the  special  object  or  purpose  of  the 
residence,  or  by  any  declaration  or  other  indication  of  an 
intention  to  return  to  the  Domicil  of  Origin. 


(2)  Aus  dem  so  eben  bestimmter  Begriff  des  Wohnsitzefi  ergiebt  sich 
die  wessentliche  Yerschiedenheit  desselben  von  blossen  Aufenthalt  so 
wie  von  Grundbeaitz." — Savigny,  viii.  §  353  (60). 

(m)  *'  Un  homme  est-il  domicilii  dans  une  terre  paroequ'il  I'a  eae  par 
la  succession  de  son  pere  ?  "-^CEuvreSj  t.  ill.  pp.  328-9. 

See  also  on  this  point  various  cases  collected,  in  which  the  succession 
to  real  or  heritable,  and  also  to  personal  estate,  was  involyed  in  the 
same  decision. — Bobertsan  on  Personal  Successiony  c.  yiii.  s.  2. 

(n)  4  Boh.  Adm.  Bep,  p.  235. 

(o)  H  Clark  db  FinmUy's  Bep.  pp.  502-521. 

VOL.  IV.  O 
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2.  Where  it  is  so  counteracted. 

CCCI.  Many  of  the  civilians  (among  them  Accursius, 
Baldus,  Bartolus)  held  that  residence  for  ten  years  (decen- 
nalis  habitatio)  created  a  legal  presumption  of  change  of 
Domicil,  while  some  thought  that  it  was  in  every  case  a 
matter  for  the  discretion  of  the  Judge  (Judicis  relinquendum 
arbitrio)y  to  be  exercised  with  due  regard  to  the  place  and 
condition  of  the  person  (juxta  loci  et  personarum  conditionem) 
(p).  Some  States  of  modern  Europe  have  fixed,  by  positive 
statute,  the  time  within  which  a  Domicil  shall  be  acquired. 

CCCII.  In  the  following  case  (extracted  from  the  ffol- 
landsche  Consultatien,  vol.  ii.  p.  42),  lapse  of  time  was  holden 
to  have  effected  a  tacit  abandonment  of  a  former  domicil. 
L.  G.,  a  North  Hollander  by  birth,  having  for  more  than 
thirty  years  fixed  his  residence  at  Dantzick,  without  change, 
and  carried  on  his  business  there,  made  his  will  conformably 
to  the  solemnities  required  by  the  law  of  that  place: 
whereby,  after  leaving  some  legacies,  he  left  the  rest  of  his 
property  to  his  heirs  ab  intestaioy  without  declaring  who 
they  were.  His  property  consisted  in  merchandize,  out- 
standing debts,  rights  of  action,  and  immoveable  property, 
both  at  Dantzick  and  North  Holland:  and  the  question 
was,  whether  the  law  of  the  domicilium  habitationis,  or 
oriffinis,  should  prevail  as  to  the  succession.  The  opinion 
of  the  Dutch  jurist  was :  "  As  it  appears  that  L.  Gr.  for  up- 
"  wards  of  thirty  years  has  dwelt  at  Dantzick  until  his  death, 
*^  without  any  indication  of  a  wish  to  return  to  his  birth- 
place, it  is  therefore  manifest  that  he  must  be  understood 
to  have  renounced  this,  and  fixed  his  Domicil  at  Dantzick, 
relying  upon  the  text  in  the  Digest,  which  has  been 
already  cited  (nam  ibi  quis  domicilium  habere  intelliffitur 
'*  ubi  larem  et  fortunarum  summam)  "  (y). 


€€ 


(p)  Mascardm  de  Prohat,,  Concl  DXXXV.  s.  12,  p,  248. 

(q)  "  Civia  etiam  quis  efficitur  longA  atque  diutumA  habitatione  qu& 
domicilium  conatituitur,"  says  MenoMus  de  Prcesumpiionibua  de  Pne- 
aumpt.  XXX.  s.  23,  p.  1037. 
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CCCIII.  In  an  American  case^  entitled  JElbers  and 
Kraffts  V.  The  United  Insurance  Company  ( r),  this  ques- 
tion of  time  was  much  considered.  Spencer,  J.,  delivered 
the  opinion  of  the  Court :  "  The  plaintiff  claims  for  a  total 
loss  on  the  ground  that  the  vessel  having  sailed  on  the 
voyage  was  never  heard  of  afterwards ;  and,  a  year  and  a 
day  having  elapsed,  she  is  presumed  to  be  lost.  The 
^'  claim  is  resisted  :  1st,  because  there  is  no  proof  that  the 
"  vessel  ever  sailed ;  2nd,  that  there  was  a  breach  of  the 
warranty  as  to  the  Swedish  ownership  of  the  goods  in- 
sured, Kraffis  having  lost  his  Swedish  and  acquired  an 
American  character  by  being  domiciled  here. 
'^  The  last  point  will  be  first  considered. 

The  plaintiffs  had  a  mercantile  establishment  as  partners 
in  St.  Bartholomew's  several  years  prior  to  February 
^^  1814,  and  it  is  proved  also  that  Kraffts  came  to  this  coun- 
try for  the  recovery  of  his  health  in  1811,  and  has  ever 
since  continued  to  reside  here,  being  occasionally  at  New 
York,  Philadelphia,  and  Baltimore,  having  agents  at  those 
places  who  generally  corresponded  with,  and  transacted 
the  business  of,  the  house  of  Elbers  and  Kraffts,  at  St. 
Bartholomew's — Kraffts  having  himself,  in  one  instance, 
in  1813,  made  a  purchase  of  a  produce  for  the  house, 
which  he  shipped  to  it,  when  Krafils  was  present  at  New 
*^  York ;  that  his  agent  there  advised  and  consulted  with  him 
^^  on  the  business  of  the  house,  and  constantly  kept  the 
'^  house  in  St.  Bartholomew's  advised  of  the  business  trans- 
actions in  this  country ;  and  that  Kraffts  applied  to  T. 
Roger,  one  of  his  agents  in  New  York,  saying  he  wanted 
an  agent  in  Philadelphia,  and  received  letters  to  Bohlen 
and  Co.  upon  that  subject.  It  does  not  appear  that  he 
had  any  counting-house. 

It  is  an  established  principle,  not  only  in  the  Prize 
^^  Courts,  but  also  in  the  Common  Law  Courts,  that  ship- 


(r)  16  Johnson's  Reports  of  Cases  in  the  Supreme  Court  ofJitdicaiun 
in  the  State  of  New  York,  p.  128  (Jan.  1819). 
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ments  made  by  merchants  actually  domiciled  in  the 
enemy's  country  at  the  breaking  out  of  the  war,  partake 
"  of  the  nature  of  the  enemy's  trade^  and,  as  such,  are  sub- 
ject to  belligerent  capture.  The  only  question  is,  whether 
Kraflls  was  temporarily  here,  or  whether  he  was  here 
"  animo  manendi.  He  having  remained  in  the  United 
States  for  such  a  length  of  time,  the  presumption  of  law 
is  that  it  was  his  intention  to  reside  here  permanently ; 
and  he  is  bound  to  explain  the  circumstance  of  his  resi- 
dence to  repel  that  presumption.  This  is  the  doctrine  of 
the  British  Admiralty  Court  (*),  and  it  is  founded  in 
good  sense  and  the  plainest  principles  of  polity.  The  fact 
of  a  person  residing  in  a  country  for  a  considerable  period 
leads  to  the  conclusion  that  he  has  adopted  it  as  his  resi- 
^'  dence.  If  the  real  fact  be  otherwise,  he  alone  can  show  it. 
^'  Kraffts  came  to  this  country  for  his  health ;  but  he  has  not 
^^  shown  that  the  state  of  his  health  required  his  continuance 
^^  here.  We  find  him  on  one  occasion  actually  purchasing 
^'  a  cargo  to  be  sent  to  St.  Bartholomew's,  constituting  a 
-  commercial  agent,  and  superintending  the  concerns  of  the 
''  house  by  advising  with  and  consulting  with  the  agent  of 
*^  the  house  in  relation  to  their  business  with  the  firm.  In- 
deed, there  is  no  proof  that  KrafFts  ever  talked  of  return- 
ing to  St.  Bartholomew's,  or  that  he  ever  explained  him- 
self to  anyone  that  he  was  here  for  mere  temporary  pur- 
"  poses." 

The  learned  Judge  then  cited,  with  approbation.  The 
Yonge  Klassima,  5  Rob,  Adm.  Rep.  299,  and  Judge  Story's 
remarks  in  Livingston  and  Gilchrist  v.  Maryland  Insurance 
Company y  7  Cranchy  542,  and  proceeded — 

"  It  seems  to  me  not  to  admit  of  a  doubt  that,  by  the  well- 
"  understood  law  of  nations,  the  facts  disclosed  in  this  case, 
and  the  absence  of  all  proofs  that  KrafFts  was  here  tempo- 
rarily, or  that  he  intended  to  return  at  any  future  time  to 
"  St.  Bartholomew's,  are  decisive  that  he  had  an  indejinite  in- 
tention to  remain  herCy  and  especially  as  he  was  actually  en- 


t( 


(s)  1  Bob.  Adm.  Bep.  102. 
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gaged  in  superintending  the  business  of  his  house  in  their 
concerns  in  this  country.  The  warrantry  is  therefore 
"  broken  and  falsified.  The  property  insured  would  have 
*^  been  liable  to  belligerent  capture  and  condemnation." 

CCCI V.  The  following  observations  of  Lord  Stowell  are 
worthy  of  the  most  careful  attention.  He  says — "  Of  the 
**  few  principles  that  can  be  laid  down  generally,  I  may  ven- 
^^  ture  to  hold  that  time  is  the  grand  ingredient  in  consti- 
'^  tuting  Domicil.  I  think  that  hardly  enough  is  attributed 
"  to  its  effects ;  in  most  cases  it  is  unavoidably  conclusive : 
it  is  not  unfrequently  said  that  if  a  person  comes  only  for 
a  special  purpose,  thai  shall  not  fix  a  domicil.  This  is  not 
to  be  taken  in  an  unqualified  latitude  and  without  some 
respect  had  to  the  time  which  such  a  purpose  may  or  shall 
occupy  :  for,  if  the  purpose  be  of  a  nature  that  may  pro^ 
bablyy  or  does  actually y  detain  the  person  for  a  great  length 
of  time,  I  cannot  but  think  that  a  general  residence  might 
grow  on  the  special  purpose.  A  special  purpose  may 
lead  a  man  to  a  country  where  it  shall  detain  him  the 
^'  whole  of  his  life.  A  man  comes  here  to  follow  a  lawsuit : 
'^  it  may  happen,  and  indeed  is  often  used  as  a  ground  of 
**  vulgar  and  unfounded  reproach  (unfounded  as  matter  of 
"just  reproach,  though  the  fact  may  be  true)  on  the  laws 
of  his  country,  that  it  may  last  as  long  as  himself.  Some 
suits  are  famous  in  our  judicial  history  for  having  even 
outlived  generations  of  suitors.  I  cannot  but  think,  that 
against  such  a  long  residence,  the  plea  of  an  original 
special  purpose  could  not  be  averred :  it  must  be  inferred 
in  such  a  case  that  other  purposes  forced  themselves  upon 
"  him,  and  mixed  themselves  into  his  original  design,  and 
"  impressed  upon  him  the  character  of  the  country  where  he 
*^  resided.  Suppose  a  man  comes  into  a  belligerent  country 
"  at  or  before  the  beginning  of  a  war :  it  is  cei*tainly  reason- 
"  able  not  to  bind  him  too  soon  to  an  acquired  character, 
^'  and  to  allow  him  a  fair  time  to  disengage  himself;  but  if 
he  continues  to  reside  during  a  good  part  of  the  war,  con- 
tributing by  payment  of  taxes  and  other  means  to  the 
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'^  strength  of  that  country^  I  am  of  opinion  that  he  could  not 
plead  his  special  purpose  with  any  effect  against  the  rights 
of  hostility.  If  he  could^  there  would  be  no  sufficient 
guard  against  the  fraud  and  abuses  of  masked^  pretended^ 
original  and  sole  purposes  of  a  long-continued  residence. 
^^  There  is  a  time  which  will  estop  such  a  plea ;  no  rule  can 
'^  fix  the  time  ct  priori^  but  such  a  time  there  must  be.  In 
'^  proof  of  the  efficacy  of  mere  time,  it  is  not  impertinent  to 
'^  remark  that  the  same  quantity  of  business  which  would 
'^  not  fix  a  domicil  in  a  certain  space  of  time,  would  never- 
^^  theless  have  that  effect  if  distributed  over  a  larger  space 
of  time.  Suppose  an  American  comes  to  Europe  with  six 
contemporary  cargoes,  of  which  he  had  the  present  care 
'^  and  management,  meaning  to  return  to  England  immedi- 
ately :  that  would  form  a  different  case  from  that  of  the 
same  American  coming  to  any  particular  country  of 
"  Europe  with  one  cargo,  and  fixing  himself  there  to  receive 
"  five  remaining  cargoes,  one  in  each  year  successively.  I 
"  repeat  that  time  is  the  great  agent  in  the  matter :  it  is  to  be 
^*  taken  in  a  compound  ratio  of  the  time  and  the  occupation, 
**  with  a  great  preponderance  of  the  article  of  time :  be  the 
"  occupation  what  it  may,  it  cannot  happen  but  with  few 
^^  exceptions,  but  that  mere  length  of  time  shall  not  consti- 
«  tute  a  domicil"  {t). 

CCCV.  It  is  true  that  these  observations  are  directly 
applied  to  the  case  of  a  commercial  Domicil  in  the  time 
of  war,  which  may  be  more  easily  acquired  than  a  testa- 
mentary  Domicil ;  and  the  proposition,  that  ^^  a  general 
"residence  may  grow  on  a  special  purpose,"  if  intended 
— from  the  context,  the  analogy  of  the  lawsuit,  and  the 
absence  of  any  qualification — to  be  holden  as  universally 
true   of  all  kinds  of  domicil  (u\   cannot  be  so  considered 

{t)  The  Harmony  J  2  Bob.  Adm,  Bep,  pp.  324-d. 

(ii)  ^'  Quodnam  antem  temporis  spatiiun,  aut  quantua  annorum  nu- 
merua  ad  banc  diutumitatem  requiratur,  dociores  vald^  inter  se  digla- 
diantur.    Plerique  judicia  arbitrio  id  relinqunt,  ut  ex  loci  et  peraona- 

rum  conditione  ac  qualitate  vel  breviori  vel  longiori  teimino  dijudicet 
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in    England    after    the    case   of    Hodgson   v.   De    BeaU" 
chesne  (ar). 

CCCVI.  The  following  dicta  of  the  American  judges 
upon  this  point  are  worthy  of  observation : — "  In  questions 
*^  on  this  subject,  the  chief  point  to  be  considered  is  the 
'^  animus  manendi^  and  Courts  are  to  devise  such  reasonable 
*'  rules  of  evidence  as  may  establish  the  fact  of  intention. 
Jf  it  sufficiently  appear  that  the  intention  of  removing 
was  to  make  a  permanent  settlement,  or  for  an  indefinite 
time,  the  right  of  Domicil  is  acquired  by  a  residence  even 
of  a  few  days"  (y).  Again,  "  Every  man  is  viewed  by  the 
^^  law  of  nations  as  a  member  of  the  society  in  which  he  is 
^^  found.  Besidence  is  prima  facie  evidence  of  national 
'^  character :  susceptible,  however,  at  all  times,  of  explana- 


{Zangerus  and  Menochius  are  here  cited  and  compared  with  MascardAis 
and  McBviMs),  Qnidam  existimant  etiam  solo  decennio  domicilium 
contrahi,  et  ad  hoc  probandum  adducunt  (2  0.  I>e  incolifl),  cui  hanc 
rationem  jungunt,  quod  per  diutumom  tempus,  decern  scilicet  anno- 
rum,  domicilium  prsescriptnm  esse  censeatur. — Emtst,  Cothm.  vol.  L 
resp,  21,  b.  4,  et  Warmsery  exerc.  4,  q.  10,  p.  m.  152. 

Qui  etiam  argomentis  Zangeri  ita  respondet :  ^^Non  imus  infieiasy 
mvnori  etiam  tempore  domicUvii/m  congtUui  posse,  Ua  tamen  ut  aUoe  con- 
jectwrcR  et  circiimstaivtice  taciU  contracti  domicilii  concwrrant,  Twic 
cmtem  non  tarn  ex  temporis  rcUione,  quam  potius  ex  ipsis  cofijectwris  et 
circumstantiis  taciU  contracPiim  cedimahitur.  Verwn  imprcMentiarum 
quando  qticeritWy  an  decewnium  ad  coyitrdhendum  domicilmm  necessa- 
Hum  sit ;  aliis  conjeduris  minimi  opus  est,  sed  sufficit  solius  temporis 
deciirstis,  Sed  priorem  sententiam  tutiorem  esse  arbitratur  etiam  Du 
Carpsov,  1.  ii.  t.  ii.  resp.  22,  n.  5." — Tractatio  de  DomicUio  Eberhar- 
dvnoe  1663.     TubingsB. 

''  Lorsqu'on  ne  connoit  pas  la  cause  pour  laquelle  quelqu'un  est  all^ 
demeurer  aUleurs  qu'au  lieu  de  son  domicile,  sa  volont^  d'y  transferer 
son  domicile  pent  se  prouver  tant  par  la  longueur  du  temps  qu'il  a 
commence  d'y  demeurer,  que  par  d'autres  circonstances,  qui  sont 
Luss^es  ^  Tarbitrage  du  Juge." — Pothier,  Introd.  Gen,  avx  Goutumes, 
p.  6. 

(x)  12  Moort^s  P.  0.  Bep,  p.  286. 

{y)Peter^s  Condensed  Beports  of  Cases  in  the  Svprems  CovH  of  the 
United  Staies,  vol.  iii.  p.  171  (Note  to  The  Frances,  Boyer  Master) ; 
reported  also,  8  Cranch,  363.  See  also  The  Diana,  5  Bobvnson's  Adm, 
Bep.  60. 
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^^  tlon.  If  it  be  for  a  special  purpose^  and  transient  in  its 
^^  nature^  it  shall  not  destroy  the  original  or  prior  national 
'^  character ;  but  if  it  be  taken  up  animo  manendi^  then  it 
becomes  a  domicile  superadding  to  the  original  or  prior 
character  the  rights  and  privileges^  as  well  as  the  disabili- 
"  ties  and  penalties^  of  a  citizen — a  subject  of  the  country  in 
"  which  the  residence  is  established," 

CCCVII.  And  in  the  same  case  it  was  laid  down,  "  An 
*^  inhabitant,  or  resident,  is  a  person  coming  into  a  place 
^^  with  intention  to  establish  his  Domicil  or  permanent  resi- 
*^  dence,  and  in  consequence  actually  resides.  The  time  is 
^^  not  so  essential  as  the  intent,  executed  by  making  or 
^'  beginning  the  actual  establishment,  though  it  is  abandoned 
**  in  a  longer  or  shorter  period  "  {z). 

CCCVIII.  So,  in  the  case  of  Stanley  v.  Bemes,  the 
declarations  of  Mr.  Stanley  of  his  intention  to  return  to 
England,  were  outweighed  by  his  residence  of  fifty  years  in 
Portugal  (a). 

CCCIX.  The  object  of  the  residence  in  these  cases  was 
not  special,  the  purpose  was  not  temporary,  so  as  to  bring  it 
within  the  rule  of  the  civilians,  exempting  all  such  cases 
from  the  application  of  the  legal  presumption  of  Domicil. 
The  merchant  engaged  on  a  special  and  limited  venture;  the 
student  who  resides  for  the  sake  of  prosecuting  his  studies ; 
the  individual  detained  by  the  prosecution  of  a  lawsuit ;  the 
officer  employed  by  the  State  in  a  particular  service,  all 
fell  under  this  exception  of  the  civilians  (&),  because  they 
were  holden  to  retain  their  intention  to  return  to  their 
Domicil  of  Origin. 


(z)  See  Johnson  v.  Sundry  Articles  of  Merchandise,  6  HaWs  American 
Law  Joum.  p.  68. 

(a)  3  Haggard^s  Eccl  R^.  p.  373. 

(b)  *'  Et  primum  dicendum  est  hahitatioiiem  et  domicUium  inter  se 
differre.  Nam  domicUium  habere  quis  dicitur  in  loco  qui  animo  ibi 
commorandi  perpetub  habitat.  Is  verb  qui  pro  emptore  aliqu&  ex 
causft,  puta  studiorum,  vel  litis  vel  simili  commoratur,  habiiare  dici- 
tur. " — Menochhis,  De  Prcesumpt,  Frees,  XLII.  p.  1053. 
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CCCX.  When  Grotius  (c)  is  commentiDg  on  the  opinion 
of  the  civilians^  that  ten  years  constitute  a  legal  presump- 
tion of  Domicile  he  observes^  that  this  applies  to  cases  of 
doubt ;  but  if  the  intention  to  adopt  a  new  domicil  was  made 
evident^  a  single  moment  sufficed  for  the  creation  of  a  new 
domicil.  And  it  should  also  be  observed  that,  if  the  person 
who  came  to  a  country  for  a  special  purpose,  continued  to 
reside  there  after  the  object  of  the  special  purpose  is  satisfied 
— e.g,  the  student  after  the  prescribed  time  of  attendance  at 
the  university  was  over ;  the  merchant  after  his  venture  was 
made — then  a  counter  presumption  arose  that  the  person  so 
remaining  intended  to  adopt  a  new  domicil  {d). 

CCCXI.  Still  the  question  has  been  agitated  whether 
length  of  time  may  not  establish  a  new  domicil,  even  in 
cases  where  the  intention  has  been  already  declared  of  not 
abandoning  the  Domicil  of  Origin. 

CCCXII.  Upon  this  point  there  would  be,  perhaps,  some 
variety  of  opinion,  and  some  difference  between  the  decisions 
of  European  and  English  jurists. 

CCCXIII.  It  has  been  said  by  some  civilians,  that  where 
a  person  retained  the  intention  of  returning  to  his  former 
Domicil,  a  thousand  years  would  not  suffice  to  establish  a 
new   one.     ^^  So ''  (says  Mascardus  («),  himself  no  mean 


(c)  See  JS'enri/'^  ^fiperuifia;,  p.  198.  Neither  agaia  is  it  any  objec- 
tion, *'  quod  decennio  quaoratur  domicilium,"  since  it  does  not  thence 
follow,  ''quod  minore  tempore  non  qusBratur :  sed  quod  in  dubio 
decennium  per  se  sujQScit  ad  probandum  domicilium,  alioqui,  si  de 
voluntate  appareat,  vel  uno  memento,  domicilium  consfcitutum  intelli- 
gitur." 

(i)  See  Mascardus,  Ibid, 

(e)  '' Amplius  secundo  loco  limitabis  ut  non  procedat  si  iUe  haberet 
animum  recedendi,  etiam  tunc  et  per  mille  annos  non  contrahitur  do- 
micilium, ut  in  Bcholari,  sic  me  docuit  juris  interpretum  Coryphos^is, 
Bart,  quaesit.  in  prin.  ff.  de  Lega.  3/'  S^c. 

Mascardi  de  Probat,  Concl.  DXXXV.  s.  13,  p.  249. 

''Nulla  tempera  constituunt  domicilium  aJiud  cogitanti." — D^Ar- 
genirS,  Commentarii  in  patrias  Britonum  leges  seu  consuetudines 
generales  Ducatiis  Britannise,  Art  449. 
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authority)  '^  I  was  taught  bj  the  chief  of  all  interpreters  of 
"  the  law,  by  Bartolus." 

CCCXIV.  Locr6,  it  has  been  already  remarked,  speaks 
of  a  case  decided  by  the  Parliament  of  Paris,  that  a 
person  who  had  been  absent  for  fourteen  years  retained 
his  Domicil,  by  a  correspondence  intimating  his  intention 
to  do  so  (/)• 

CCCXV.  The  Judge  of  the  Prerogative  Court  observed. 
Length  of  time  will  not  alone  do  it ;  intention  alone  will 
not  do ;  but  the  two  taken  together  do  constitute  a  change 
of  domicil.  No  particular  time  is  required ;  but  when  the 
^^  two  circumstances  of  actual  residence  and  intentional 
^^  residence  concur,  then  it  is  that  a  change  of  domicil  is 
«  effected ''  (j). 

CCCXVL  The  French  and  Sardinian  Codes  (A)  have 
enacted  ^^  that  a  man's  change  of  domicil  shall  be  effected  by 
"  the  fact  of  an  actual  (real)  habitation  in  another  place^ 
^^  combined  with  the  intention  of  fixing  there  his  principal 
"  establishment." 

CCCXVII.  When  this  article  was  submitted  to  the 
French  Council  of  State  for  adoption,  a  discussion  took 

(/)  LSgidation  Civile  de  U  Fraiics,  Partie  IT.  tome  iii.  1.  L  t.  iiL 
p.  414. 

(g)  Collier  v.  Bimz,  2  Curteis'  Ecdes.  Rep,  p.  859. 

(h)  "Jjd  changement  de  domicile  s'op^rera  par  le  fait  d'une  habita- 
tion r^elle  dans  un  autre  lieu,  joint  &  I'intention  d'y  fixer  son  principal 
dtabliiisement."  See  Articles  103-^5,  of  the  Code  Civile,  1.  i.  t.  iii. 
and  LocT&s  Ligialation  de  la  France,  tome  iii.  Code  Civil,  pp.  414-47, 
where  the  discussion  is  set  forth  at  length.  Napoleon  took  an  active 
part  in  it.  ''Le  Premier  Consul  dit,  qu'au  premier  mou^ement  la 
Yolont^  n'est  qu'un  caprice,  et  qu'on  ne  pent  regarder  I'intention 
comme  form^e,  que  lorsqu'elle  a  4i4  r^fl^hie,  et  qu'elle  s'est  maintenue 
pendant  un  temps  suffisant  pour  qu'on  puisse  la  oroire  solide  ;  qu'ainsi 
on  peut  I'^prouver  par  un  delaL" 

Camba4^h  thought  the  question  one  of  great  difficulty,  but  inclined 
against  fixing  a  definite  period. 

So  the  Sardinian  Code  enacted,  "  L'abitasdone  reale  trasferita  in  un 
altro  luogo,  con  intenzione  di  fissare  in  questo  il  principale  stabUi- 
mento,  produrrk  cangiamento  di  domicilio." — Codice  CivUe,  L  i.  t.  iii. 
Del  DomicUio,  s.  67« 
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place  upon  the  propriety  of  fixing  a  certain  definite  period, 
before  the  lapse  of  which  a  new  domicil  could  not  be 
acquired:  but  it  was  said  to  be  provided  for,  as  far  as  was 
practicable,  by  the  words  *^  habitation  reelle ; "  and  subse- 
quent articles  enacted  that  the  law  would  consider  as  proof 
of  intention,  a  declaration  made  to  the  municipality  of  the 
Domicil  abandoned,  and  to  that  of  the  Domicil  acquired ; 
that,  where  no  such  declaration  exists,  the  proof  should 
depend  upon  circumstances. 
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CHAPTER  XIV. 

MISCELLANEOUS   POINTS. 

CCCX  VIII.  There  are  a  few  miscellaneous  points  which 
seem  worthy  of  consideration  before  the  subject  of  Domicil 
is  brought  to  a  conclusion. 

CCCXIX.  These  miscellaneous  points  embrace  the  con-  * 
sideration  of 

1.  Domicil  in  Factories. 

2.  Domicil  under  a  Treaty. 

3.  Domicil  in  Mahometan  Countries. 

4.  Domicil  in  a  Country  where  it  is  regulated  by 

Enactments  of  the  Government 

I. — DOMICIL   IN  factories. 

CCCXX.  It  seems  to  be  a  well-established  position  of 
International  Law,  that  the  Original  Domicil  is  not  lost  by 
residence  in  a  factory  belonging  to  the  countrymen  of  that 
Domicile  but  allowed  to  be  established  in  a  foreign  country 

(a). 

CCC^XI.  Such  factories  are  considered  to  be  in  the 

same  category  as  the  Ambassador's  house,  or  the  vessel  of 

war  in  a  foreign  harbour,  and  to  be  protected  by  the  same 

fiction  of  law — viz.  that  they  are  parts  of  the  country  which 

they  represent. 

CCCXXII.  In  the   case  of   The  Danous^  however,  a 

British-born   subject,  resident  in   the   English  factory   at 

Lisbon,  was  allowed  the  benefit  of  a  Portuguese  character, 

(a)  Ths  Indifm  Chiefs  3  Boh.  Adm.  Eep.  p.  28.     See  below. 
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80  far  as  to  render  his  trade  with  Holland,  then  at  war  with 
England,  but  not  with  Portugal,  unimpeachable  as  a  legal 
trade  (£)• 

CCCXXIII.  In  Smyrna,  and  other  places  of  the  Turkish 
dominions,  the  control  over  and  disposal  of  their  property, 
its  exemption  from  the  municipal  laws  of  the  place,  and  many 
other  privileges,  by  which  the  laws  of  their  own  countries  are 
preserved  to  them,  have  been  secured  by  treaty  to  European 
merchants  (c)* 

II. — DOMICIL   UNDER  TREATIES. 

CCCXXIV.  So  the  Original  Domicil  may  be  preserved 
by  the  eflTect  of  a  treaty. 

CCCXXY.  Mr.  Maltass  was  a  British  subject,  bom  at 
Smyrna  in  1764.  When  about  six  years  of  age,  he  was  sent 
to  England  for  his  education,  but  returned  to  Smyrna  at  the 
age  of  fourteen.  He  made  another  visit  to  England  in  the 
year  1826,  and  remained  there  about  two  years.  After  his 
return  to  Smyrna  he  served  a  clerkship  in  a  mercantile  house 
there,  and  finally  established  a  house  of  trade  there,  under 
the  name  of  J.  and  W.  Maltass,  in  which  house  he  was  one 
of  the  partners  at  the  time  of  his  death  in  1843.  He  left 
two  wills,  one  dated  October  22,  1842,  the  other,  June  10, 
1834. 

CCCXX  VI.  The  former  will  was  not  executed  according 
to  the  provisions  of  the  Wills  Act  in  England  (cf) ;  the 
latter,  having  been  made  previous  to  that  law,  would  have 
been  holden  a  valid  instrument  in  England. 

CCCXX  VII.  The  will  of  1 842  was  first  propounded  in  the 
Prerogative  Court  of  Canterbury,  and  it  was  contended  that 


(6)  4  Bob.  Adm,  Rep,  p.  255,  n.  6. 

(c)  Upon  the  History  of  European  Factories  and  Consulates,  see 
an  excellent  and  most  laborious  work,  '^  Mawiel  des  ConauU,"  in 
two  volumes,  hy  Alex,  de  MilUtz,  published  in  London  and  Berlin, 
1837. 

(cQ  1  Victoria,  c.  26. 
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British  merchants  in  the  Ottoman  dominions  were  governed 
by  a  peculiar  code  (e)  of  civil  and  criminal  law^  which  was 
neither  that  of  England  nor  of  Turkey,  but  framed  upon  the 
custom  of  the  Levant  with  respect  to  European  subjects  in 
the  Ottoman  dominions  {f)»  That,  on  the'  one  hand,  thej 
were  exempted  by  treaty  from  the  Turkish  Law,  which  al« 
lowed  no  will  to  be  made  by  a  Turkish  subject,  but  divided 
his  property  between  his  relations  in  certain  fixed  propor- 
tions ;  and,  on  the  other,  they  were  not  affected  by  the  recent 
statute  in  England.  That  the  will  in  question,  being  a  holo- 
graph in  the  testator's  own  handwriting,  was  a  valid  instru- 
ment, according  to  the^u^  gentium^  and  according  to  the  Law 
in  England  before  the  passing  of  the  late  statute. 

CCCXXVIIL  The  Judge,  however,  held,  « that  if  the 
^^  deceased  was  domiciled  in  Turkey,  he  would  make  no  will 
*^  at  all ;  if  he  was  a  British  subject,  he  must  make  a  will 
*^  according  to  the  Testamentary  Law  in  England:"  and  the 
allegation  propounding  the  paper  was  rejected  (^). 

CCCXXIX.  At  a  subsequent  period  the  former  will  of 
1834  was  propounded;  and  it  was  pleaded,  that  by  certain 
articles  of  peace  between  England  and  the  Ottoman  Empire, 
made  and  concluded  at  the  Dardanelles  in  the  year  1809,  the 
property  of  any  Englishman,  or  other  subject  to  that  nation, 
or  navigating  under  its  flag,  who  should  happen  to  die 
within  the  Turkish  dominions,  shall  be  given  up  to  the 
persons  to  whom  the  deceased  may  have  left  them  by  will, 
or  to  the  British  Consul. 

CCCXXX.  The  Judge  held  the  admitted  facts  in  the  case 
to  be  these.  That  the  deceased  was  born  at  Smyrna,  of 
British  parents ;  that  he  passed  his  boyhood  in  England  for 
the  purpose  of  his  education ;  that  he  went  back  to  Smyrna, 
where  his  father  was  engaged  in  trade ;  that  he  had  been  for 


(e)  See  VThtcAon^a  Irdemational  Lom,  b.  12,  p.  166. 
Buding  v.  SmUh,  2  Haggard^s  Consistory  Reports,  p.  386. 
(/)  This  was  not  pleaded,  but  contended  in  argument. 
(g)  3  CurtM  EccUsiasUedl  Exports,  pp.  233-5. 
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many  years  occupied  in  commercial  pursuits;  and  was  a 
member  of  a  firm  established  at  Smyrna,  but  which  was 
dissolved  a  considerable  period  before  his  death  ;  that  there 
was  no  positive  evidence  that  the  deceased  had  been  engaged 
ih  trade  during  the  latter  years  of  his  life;  that  he  had 
married  at  Smyrna,  was  constantly  resident  there,  and  died 
there,  leaving  a  widow  and  children.  The  Judge  considered 
the  deceased  to  be  domiciled  in  England,  but  observed  that 
his  judgment  did  ^^  not  affect  the  question  of  Domicil,  if  the 
'^  deceased  was  in  the  legal  sense  domiciled  in  Turkey ;  and 
if  the  Law  of  Domicil  does  prevail,  the  Law  of  Turkey,  in 
conformity  with  the  treaty,  says  that,  in  such  case,  the 
succession  to  personal  estate  shall  be  governed  by  the 
"  British  Law ;  if  he  was  not  domiciled  in  Turkey,  but  in 
"  England,  then  the  Law  of  England  prevails  propria 
**  viffore :"  he,  therefore,  pronounced  in  favour  of  the  will  of 
1834  (A). 

CCCXXXL  The  case  of  Moore  v.  Darell  (i)  was  cited, 
in  argument,  by  the  counsel  contending  for  the  Turkish 
Domicil  of  Mr.  Maltass.  In  that  case,  a  treaty  was  pleaded 
between  Spain  and  England,  by  one  article  of  which  it  was 
agreed  that  the  goods  of  the  subjects  of  one  King  who  shall 
die  in  the  dominions  of  the  other,  should  be  preserved  for  the 
lawful  heir,  and  certain  other  privileges  were  granted ;  yet, 
nevertheless,  Mr.  Moore  had  been  holden  to  be  a  domi- 
ciled Spaniard. 

CCCXXXII.  But  in  Maltass  v.  Maltass^  the  Judge 
observed:  "As  to  the  case  of  Moore  v.  Darell,  I  conceive  that 
my  opinion  does  not  militate  against  that  case,  or  the  con- 
struction of  the  treaty  with  Spain.  This  Court  was  of 
opinion  that  the  will  there  propounded  was  invalid  by  the 
Law  of  Spain,  and,  though  more  doubtfully,  by  the  Law  of 
England.    It  held  that  the  deceased  was  domiciled  in  Spain, 


Qi)  1  BoherU.  Eceks,  Bep.  p.  67. 
(i)  4  Haggard's  Ecdes.  Eep,  p.  360. 
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"  never  mentioning  the  treaty.  Indeed^  not  even  in  the 
^^  argument  was  the  treaty  alluded  to ;  no  allegation  on  that 
"  point  was  given  in ;  no  answers  were  taken.  The  King's 
Advocate  of  the  day  declined  to  argue  the  point,  and  not  a 
single  word  appears  in  that  case  upon  the  construction  of 
the  treaty  "  (J). 


III.— DOMICIL   IN   MAHOMETAN   COUNTEIE8. 

CCCXXXIII.  It  was  contended  in  the  case  of  MaU 
tass  V.  MaltasSy  that  the  European  International  Law  of 
Domicil  would  not  be  applicable  to  the  residence  of  Christian 
subjects  in  Mahometan  countries. 

CCCXXXIV.  The  following  passage  was  cited  from 
Lord  Stowell's  judgment  in  The  Indian  Chief  i  "  It  is  to  be 
"  remembered  that,  wherever  a  mere  factory  is  founded  in 
'^  the  Eastern  parts  of  the  world,  European  persons  trading 
"  under  the  shelter  and  protection  of  their  establishments, 
^^  are  conceived  to  take  their  national  character  from  that 
"  association  under  which  they  live  and  carry  on  their  com- 
"  merce.  It  is  a  rule  of  the  Law  of  Nations,  applying 
"  particularly  to  those  countries,  and  is  different  from  what 
"  prevails  ordinarily  in  Europe,  and  the  Western  parts  of  the 
world,  in  which  men  take  their  present  national  character 
from  the  general  character  of  the  country  in  which  they 
'*  are  resident ;  and  this  distinction  arises  from  the  nature 
"  and  habits  of  the  countries.  In  the  Western  parts  of  the 
*^  world,  alien  merchants  mix  in  the  society  of  the  natives ; 
'^  access  and  intermixture  are  permitted ;  and  they  become 
"  incorporated  to  the  full  extent.  But  in  the  East,  from  the 
^^  oldest  times,  an  immiscible  character  has  been  kept  up ; 
foreigners  are  not  admitted  into  the  general  body  and  mass 
of  the  society  of  the  nation ;  they  continue  strangers  and 
sojourners  as  all  their  fathers  were,  ^ Doris  amara  suam  non 


it 


is 


(J)  The  learned  Judge  {Dr,  Luahington)  had  been  counsel  in  the 
cause. 
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'  intermiseeat  undam,  not  acquiring  any  national  character 
under  the  general  sovereignty  of  the  country^  and  not 
trading  under  any  recognised  authority  of  their  own  original 
''country,  they  have  been  held  to  derive  their  present 
"  character  from  that  of  the  association  or  factory  under 
**  whose  protection  they  live  "  (A). 

CCCXXXV.  With  respect  to  establishments  in  Turkey, 
it  was  declared,  in  the  case  of  Mr.  Fremeaux,  during  the 
war  of  1782,  that  a  merchant  carrying  on  trade  at  Smyrna, 
under  the  protection  of  the  Dutch  Consul  at  Smyrna,  was  to 
be  considered  as  a  Dutchman  {l). 

CCCXXXVI.  The  case  of  The  Angeliqve  was  brought 
by  appeal  from  the  Prize  Court  before  the  Lords  of  Appeal, 
in  the  year  1801.  ^' It  was  the  case  of  a  ship  and  cargo 
*^  taken  on  voyage  from  Madras  to  the  Spanish  settlement 
*^  of  Manilla,  and  claimed  on  behalf  of  Armenian  merchants, 
*'  resident  in  Madras.  It  was  asserted  on  the  part  of  the 
'*  claimant,  that  a  trade  of  this  nature  had  been  carried  on 
'^  by  this  peculiar  class  of  merchants,  under  the  knowledge 
**  and  permission  of  the  government  of  Madras ;  and  that  it 
'^  had  in  former  wars  also  been  a  trade  specially  privileged 
by  the  East  India  Company's  governing  officers  in  India, 
and  by  the  Spanish  government  at  Manilla.  It  appeared, 
also,  that  there  had  been  a  subsequent  permission  of  the 
*'  Governor  of  Madras,  Lord  Clive,  and  of  the  Governor- 
*^  General,  Lord  Momington,  for  the  carrying  on  a  similar 
"  trade,  granted  to  the  claimant  in  this  case — and  the  appli- 
cation stated  that  it  had  been  usual  to  trade  in  this  manner, 
without  consulting  government;  but  that  tbe  application 
was  now  made  in  consequence  of  the  capture  of  The 
^^  Ajigelique.  It  was  said  farther,  that  there  was  a  legal 
opinion  of  the  Attorney-General  of  Madras,  under  a  certifi- 
cate from  Lord  Momington  and  Lord  Clive,  and  the 
persons  constituting  the  council  at  Madras,  stating  their 
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(k)  3  Eohi'n9on*8  Adnu  Hep,  pp.  28-9. 
(0  Ibid, 
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<' opinion  of  the  legality  of  the  trade^  and  representing  the 
extreme  hardship  of  the  case  to  the  Vice- Admiralty  Court 
of  the  Cape  of  Good  Hope." 

CCCXXXVII,  «  After  a  very  full  hearing,  the  Court  of 
Appeal  were  of  opinion  that,  by  the  general  law,  all 
foreigners  resident  within  the  British  dominions  incurred 
all  the  obligations  of  British  subjects — ^that  there  was 
nothing  to  distinguish  this  particular  class  of  merchants,  in 
point  of  law,  from  the  general  rule ;  that,  whatever  doubt 
might  be  entertained,  whether  the  East  India  Company 
might  not,  in  wars  in  India  originating  with  them,  under  the 
power  of  their  charter,  relax  the  operation  of  war  so  far  as 
^'  to  license  the  trade  of  individuals  with  such  an  enemy,  they 
*^  could  unquestionably  have  no  such  power  in  respect  to  a 
*^  trade  carried  on  with  a  general  and  public  enemy  of  the 
*^  Crown  of  Great  Britain ;  that  it  would  on  that  account  be 
^^  useless  to  admit  the  claimants  to  prove,  as  it  was  offered, 
^^  the  fact  of  a  tacit,  or  acknowledged,  permission  from  the 
*'  Governor  in  Council  in  India.  The  Court  seemed  to 
'^  admit  that  the  trade  in  question  might  be  a  very  lucrative 
'^  trade,  in  a  public  point  of  view,  as  it  was  the  means  of 
"  carrying  the  silver,  received  by  the  Armenian  merchants 
"  in  Manilla  for  the  exports  of  the  Company's  manufactures, 
^^  on  to  China,  where  it  was  vested  as  a  fund  for  the  purchases 
^^  made  by  the  East  India  Company,  the  private  merchants 
**  taking  in  payment  bills  on  the  Company  in  India.  They 
thought  that,  on  these  grounds,  there  might,  perhaps,  be 
reasons  for  making  particular  regulations  in  friture  for 
such  a  trade ;  but,  being  of  opinion  that,  as  it  was  in  the 
power  of  the  Crown  alone  to  declare  war,  so  it  rested 
**  with  that  authority  only  to  dispense  with  its  operations, 
"  they  affirmed  the  sentence  of  the  Vice- Admiralty  Court, 
**  and  condemned  the  ship  and  cargo  as  the  property  of 
British  subjects  taken  in  trade  with  the  enemy. 

Being  possessed  with  a  conviction  of  the  bond  fide  con- 
duct of  the  parties,  and  considering  that  they  had  been  led 
*^  into  a  mistake,  under  a  public  misapprehension  prevailing 
"  in  India,  even  on  the  part  of  the  governing  persons  there. 
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''  the  Court  directed  the  expenses  of  the  salt  to  be  paid  out 
**  of  the  proceeds"  (m). 

CCCXXXVIII.  The  opinion  of  the  Attorney-General 
at  Madras^  referred  to  in  the  above  case^  so  far  as  it  bears 
upon  the  present  question^  appears  to  have  been  as 
fellows: — "In  the  year  1688,  a  treaty  or  agreement  was 
"  entered  into  between  the  Old  Company  and  the  Arme- 
nian nation;  by  which  the  latter,  in  consideration  of 
their  changing  the  ancient  course  of  their  trade  to 
Europe  (till  then  carried  on  to  a  great  extent  by  the  way  of 
"  Turkey),  and  sending  their  goods  on  the  Company's  ships 
''to  London,  by  which  the  customs  were  expected  to  be 
greatly  increased,  were  granted,  within  the  Company's 
limits,  all  the  privileges  enjoyed  by  British  subjects ;  and 
were  licensed  to  trade  to  and  from  Europe  in  the  Com- 
pany's vessels  on  equal  terms.  For  many  years  before 
this,  they  had  had  a  free  and  uninterrupted  trade  to  Manilla 
"  (from  which  the  Company  were  excluded  by  the  treaty  of 
"Madrid,  in  June,  1670),  and  this  commerce  was  by  the 
agreement  allowed  to  be  carried  on  directly  from  the  Com- 
pany's settlements,  in  any  ships  which  had  their  permission 
to  trade.  Having  been  before  received  as  neutral  subjects 
"  of  Persia,  or  as  temporary  subjects  of  the  Mogul  empire, 
"  the  residence  of  some  Armenian  families  in  the  Company's 
"  factories  was  not,  from  the  nature  of  the  factories,  con- 
sidered by  the  Spaniards  as  a  circumstance  of  sufficient 
weight  to  exclude  them  from  the  port  of  Manilla,  or  a 
reason  for  depriving  them  of  their  ancient  advantages  of 
trade,  by  treating  them  as  English  subjects.  It  is  now 
"one  hundred  years  since  the  treaty  or  agreement  was 
"  entered  into,  and  during  that  period  the  Armenians  have 
"continued  to  be  received  at  Manilla,  as  they  had  at  all 
"  times  before,  as  subjects  of  Persia  or  the  King  of  Delhi : 
"  and  in  the  various  wars  we  have  had  with  Spain  since 
"  1688,  though  coming  directly  from  our  ports,  they  have 
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(m)  Th4i  AngiUquCf  3  Bcbmeon^s  Adm,  Bep.  App.  8. 
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uniformlj  been  considered  and  treated  by  the  Spaniards 

as  a  neutral  nation"  (n). 

CCCXXXIX.  In  the  case  of  Maltass  v.  Maltass,  the 
factory  was  not  pleaded;  but  Lord  StowelPs  expressions 
were  relied  upon  to  prove  that  no  Christian  would  acquire  a 
domicil  by  residence  in  a  Mahometan  country ;  that  ^^  the 
^^  immiscible  character"  (o)  (to  borrow  his  happy  expression) 
would  prevent  the  acquisition  of  a  domicil. 

CCCXL.  The  learned  judge  who  decided  the  case  of 
Maltass  v.  Maltass  observed^  "  I  give  no  opinion,  therefore, 
^'  whether  a  British  subject  can  or  cannot  acquire  a  Turkish 
*'  Domicil ;  but  this  I  must  say,  I  think  every  presumption 

is   against  the  intention   of  British   Christian    subjects 

voluntarily  becoming  domicUed  in  the  dominions  of  the 
'^  Porte.  As  to  British  subjects,  originally  Mussulmen,  as 
^'  in  the  East  Indies,  or  becoming  Mussulmen,  the  same 
'^  reasoning  does  not  apply  to  them,  as  Lord  Stowell  has 
^'  said  does  apply  in  cases  of  a  total  and  entire  difference  of 
"religion,  customs,  and  habits"  (/?). 

IT. — DOMICIL,  WHERE  IT  18  BEGULATED  BY  THE 

STATE. 

CCCXLI.  Where  the  Government  of  a  country  pre- 
scribes a  certain  form,  whereby  a  stranger  shall  be  admitted 

(n)  3  Rdbmson^s  Adm,  Bep.  App.  B.  pp.  7-9,  and  note  to  p.  7. 

(o)  In  another  case  Lord  Stowdl  said,  *'  It  has  been  argued  that  it 
would  be  extremely  hard  on  persons  residing  in  the  kingdom  of  Mo- 
rocco, if  they  should  be  held  bound  by  all  the  rules  of  the  Law  of  Na- 
tions, as  it  is  practised  amongst  European  States.  On  many  accounts, 
undoubtedly  they  are  not  to  be  strictly  considered  on  the  same  footing 
ajB  European  merchants  ;  they  may  on  some  points  of  the  Law  of 
Nations  be  entitled  to  a  very  relaxed  application  of  the  principles 
established  by  long  usage  between  the  States  of  Europe  holding  an 
intimate  and  constant  intercourse  with  each  other,"  &c. — The  Hurtige 
Ha/ncy  3  Boh,  Adm.  Rep,  p.  325. 

(p)  Mdltcus  y.  M<dt<MSy  1  Rob,  Eccles.  Rep,  p.  81.  See  some  inter- 
locutory remarks  of  the  Judge  of  the  Prerogative  Coiurt,  as  to  domicil 
in  the  settlement  at  Hudson's  Bay. — In  the  goods  of  Suiherlandf 
deceased,  4  Notes  of  Cases,  pp.  561-3. 
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to  establkh  bis  Domicil  therein^  and  to  enjoy  all  the  ciyil 
rights  of  a  native  subject^  can  a  stranger^  without  the  per- 
mission of  Government^  acquire  a  domicil  in  such  country? 

CCCXLII.  In  France^  where  such  a  law  exists,  the 
question — so  far  as  it  relates  to  rendering  the  person  so 
domiciled  justiciable  by  a  French  tribunal — has  been 
judicially  decided  in  the  affirmative.  On  the  25th  of  March^ 
ISIQ,  B«,  banker  of  Amsterdam^  but  residing  at  Paris,  was 
condemned  to  pay  E.,  banker  of  Paris,  251,782  francs,  by 
the  Tribunal  of  Commerce  at  Paris.  B.  refused  obedience 
to  the  order,  and  was  imprisoned.  He  then  demanded  to  be 
set  free,  chiefly  because,  being  a  stranger,  he  could  not  have 
a  domicil  in  France  without  the  royal  authority,  and  the 
proceedings  having  treated  him  as  domiciled,  were  therefore 
null.  The  case  was  decided  against  him  in  the  Civil 
Tribunal  of  the  Seine,  in  the  "  Cour  Royal"  of  Paris,  and 
in  the  "  Cour  de  Cassation  "  (the  last  Court  of  Appeal),  on 
the  ground  that  a  stranger  could  have  a  de  facto  domicil  and 
residence,  although  according  to  the  13th  article  of  the  Code 
Civil,  he  could  not  have  a  domicil  de  jure  without  the 
authority  of  Government  (y),  and  could  not  enjoy  the 
privileges  of  a  domiciled  subject. 

CCCXLIII.  This  case  only  established  that  a  person  so 
domiciled  was  justiciable  by  the  French  tribunal ;  but  the 
reasoning  of  it  seems  equally  valid  to  prove  that  a  principal 
domicil  may  be  de  facto  acquired  by  a  person  who  was  not 
himself  entitled  to  the  privileges  of  a  domiciled  subject. 
Nevertheless,  as  will  presently  be  seen,  this  proposition  is 
very  far  from  being  incorporated  into  the  administration  of 
French  Law :  it  would  perhaps  rather  seem  that  the  con- 
trary proposition  has  obtained  the  sanction  of  the  highest 
French  authorities. 


{q)  Merlin,  Bipertoire  de  Jwrisprudence,  t.  viiL  p.  369,  DomicUelV. 
The  case  dted  is  in  M,  Merlm^s  Qiiestions  de  Drovt,  t.  v.  p,  431,  Domir 
die  V,  Vide  pod  as  to  Merlm's  suppos^^  change  of  opinion  as  shown 
in  edit,  of  1827,  BSp.  t.  v.  p.  16,  DomicUe,  s.  13.  Of.  with  t.  vi. 
p.  303  Etranger  X,— with  1^  edit.  \S2»  of  lUp.  t.  xviii.  p.  540  v, 
Testcmentf 
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CCCXLIV.  The  case  of  Cottier  v.  Rivaz  appears  to 
support  this  conclusion.  In  that  case^  the  testator  (Mr. 
Byan),  an  English-bom  subject^  died  de  facto  domiciled  in 
Belgium^  leaving  a  will  executed  before  1830^  that  is,  at  a 
time  when  the  Code  Napoleon  was  in  force  in  Belgium  and 
Holland,  then  one  kingdom ;  the  will  was  valid  according 
to  the  English,  but  not  according  to  the  Belgian  Law;  but 
the  testator  had  not  obtained  the  proper  authority  requisite 
for  the  establishment  of  such  a  domicil  as  would  entitle  him 
to  civil  rights  in  the  kingdom  of  the  Netherlands.  Two 
advocates,  one  practising  in  Holland,  and  one  in  Belgium, 
deposed  to  the  effect  that, ''  the  successions  of  persons — ^who, 
however  long  they  might  have  been  resident,  not  having 
obtained  the  royal  authority  to  reside  there,  being  con- 
^  sidered  as  mere  foreigners — would  be  governed  by  the 
laws  of  their  own  country,  and  would  be  upheld  by  the 
^'  Courts  of  Belgium,  if  those  Courts  were  called  on  to 
'^  decide."  The  Court  in  England,  finding,  upon  the 
evidence  of  these  two  advocates,  that  the  foreign  country  in 
which  the  testator  was  domiciled  would  uphold  his  testa- 
mentary disposition,  decreed  probate  of  the  same  (r). 

CCCXLV.  The  following  remarks,  however,  of  llie 
Judge  who  decided  the  foregoing  case  are  worthy  of 
attention : — ^'  Now  (s)  three  witnesses  have  been  examined 
with  respect  to  the  Law  of  Belgium,  as  applying  as  well  to 
the  acquiring  of  a  Domicil  in  Belgium  as  to  the  law  with 
respect  to  the  execution  of  testamentary  instruments. 
"  With  respect  to  Domicil  acquired,  it  is  quite  clear, 
according  to  the  evidence  of  these  persons,  that  no  Domicil, 
according  to  the  Law  of  Belgium,  can  be  acquired,  unless 
"  the  authority  of  the  ruling  powers  is  obtained  to  authorise 
'^  the  persons  who  apply  for  that  authority  to  continue  in 
that  country ;  that,  unless  that  authority  is  obtained,  he  is 
liable  to  be  removed  at  any  time ;  that,  having  obtained 
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(r)  CoUier  v.  Rivaz,  2  Owrtew*  Ecdes.  Bep.  p.  865. 
(«)  Ibid,  pp.  869-60, 
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that  authority,  he  then  becomes  to  all  intents  and  purposes 
a  subject  of  Belgium,  and  has  a  right  to  remain  there  and 
enjoy  the  privileges  of  a  natural  born  subject.  But  it  may 
**be  a  different  question  whether,  a  person  who  has  not 
"  obtained  that  authority — a  mere  resident  there — is  to  be 
^^  considered  as  a  foreigner,  simply  having  a  residence  and 
'^  not  a  Domicil.  I  think  it  is  very  doubtful  whether  the 
^^  Dutch  and  Belgian  lawyers  understand  the  same  thing, 
'*  ftom  the  evidence  given  with  respect  to  Domicil — ^whether 
they  do  not  consider  that  a  person  to  become  domiciled, 
must  have  denisation,  that  which  is  equivalent  to  our 
^'  naturalisation,  and  they  do  not  mean  simply  Domicil  for 
the  purpose  of  succession  or  anything  of  that  description, 
but  they  consider  that  a  person,  in  order  to  become  domi- 
ciled, must  place  himself  by  the  authority  of  the  Govem- 
'^  ment  in  the  same  situation  as  a  Belgian  subject,  and  have 
*^  the  rights  and  privileges  of  that  country.  But  I  think  it 
*^  is  not  necessary  to  inquire  into  this,  because  I  think  we 
'^  have  the  conclusive  evidence  of  two  witnesses  as  to  that 
^' which  is  necessary  to  give  validity  to  the  testamentary 
dispositions  of  persons  who  reside  there,  but  have  not 
acquired  all  the  rights  of  Belgian  subjects." 
CCCXLVI.  The  authority  of  this  decision  in  Collier  v. 
BivaZy  might  appear  to  be  shaken  by  the  judgment  of  the 
Privy  Council  in  Bremer  v.  Freeman :  and  yet  this  last 
decision  will  be  found,  on  examination,  to  have  done  little  or 
nothing  towards  the  adjustment  of  this"  vexed  and  difficult 
question. 

In  Bremer  v.  Freeman,  the  testatrix,  an  English  lady 
domiciled  de  facto  at  Paris,  made  her  testament  in  the 
English  form,  disposing  of  property  which  was,  with  an 
inconsiderable  exception,  entirely  English  or  Anglo-Indian. 

The  testament  was  ultimately  pronounced  to  be  invalid  as 
far  as  it  related  to  personalty,  while  it  was  admitted  to  be 
valid  in  its  relation  to  freehold  property  in  India.  The 
Prerogative  Court  of  Canterbury  had  decided  that  the 
^tament  was  a  valid  disposition    of  personalty.     This 
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sentence  was  reversed  by  the  Judicial  Committee  of  the 
Privy  Council. 

The  principal  arguments  in  favour  of  the  testament  were, 
that  the  testatrix  was  not  domiciled  in  France  according  to 
the  French  Code,  and  therefore  was  not  domiciled  de  jure 
there  at  all ;  that  the  testamenti  f actio  was  a  matter  juris 
positivi  or  civilisy  and  not  juris  gentium — that  Pothier  {£) 
had  expressly  declared  so ;  that  the  French  Code  did  not 
admit  the  foreigner  domiciled  without  autorisatioii  to  civil 
French  rights;  that  the  Law  of  England  adopted  in  these 
cases  the  Law  of  France,  and  that,  according  to  the  French 
Law,  the  English  Law  governed  the  testament. 

The  principal  argument  against  the  validity  of  the  testa- 
ment was,  that  by  Domicil  in  these  cases  was  meant  Domicil 
de  facto,  and  according  to  the  general  jus  gentium  or  lato 
sensuy  and  not  de  jure  or  according  to  the  positive  provisions 
of  a  particular  code  upon  the  subject.  It  was  conceded  that 
the  Law  of  England  did  adopt  the  Law  of  France  {u) ;  but 
it  was  contended  that  this  law  pronounced  the  testament 
invalid  because  it  was  executed  by  a  person  domiciled  de 
facto  in  France,  and  not  according  to  the  forms  prescribed 
by  the  French  Law, 

French  advocates  and  jurists  of  great  eminence  were  ex- 
amined by  both  parties  to  the  suit,  for  the  purpose  of  prov- 
ing the  French  Law  to  be  as  respectively  alleged  by  them. 

A  great  number  of  decisions  {x)  also  were  cited  by  both 


(f)  ''  n  est  yrai  que  ces  persomies  ne  Bont  pas  capables  du  droit  civil, 
qui  n'a  dt^  ^tabli  que  pour  lea  dto yens,  tel  que  le  droit  des  testaments, 
des  successions,  du  retrait  lignager  ;  mais  elles  sont  capables  de  ce  qui 
appartient  au  droit  des  gens,  telles  que  sont  toutes  les  conventions." 
— Traiti  de  la  Com/rMinautS. 

(u)  It  does  not  seem  certain  whether  in  the  simple  case  of  a  de  facto 
domicH  of  an  Englishman  in  a  foreign  State,  the  EngUsh  Court  would 
ascribe  any  weight  to  the  opinion  of  foreign  expei'ts  as  to  what  con- 
stituted a  de  facto  domicil  according  to  the  law  of  the  foreign  State. 
The  practice  on  this  case  has  not  been  uniform. 

(x)  It  was  contended  by  the  party  setting  up  the  validity  of  the  tes- 
tament that  an  investigation  of  these  decisions  would  9how  that  they 
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parties  for  the  same  purpose  (y).  It  is  a  maxim  of  English 
Law  that  foreign  Law  must  be  proved  as  a  fact  in  each  case^ 
though  the  practice  has  varied  as  to  how  far  it  is  competent 
to  the  judge  to  form  his  own  opinion  from  the  perusal  of 
writings  of  authority,  whether  Codes  of  Law  or  treatises  on 
jurisprudence  (z). 

The  result  of  the  foreign  evidence  taken  in  this  case  was 
certainly  embarrassing.  The  opinions  of  the  French  advo- 
cates were  directly  at  variance  with  each  other.  The 
judicial  precedents  were  equally  conflicting. 

And — what  worse  confounded  the  confusion  to  the  English 
judges — some  of  the  French  lawyers  who  deposed  against 
the  validity  of  the  testament,  founded  their  opinion  entirely 
on  the  maxim  locus  regit  actum,  and  not  upon  the  Domicil 
being  French. 

The  Judicial  Committee  of  the  Privy  Council  considered 
that  they  were  sitting  as  a  French  Court,  to  decide  upon  a 
question  of  French  Law.     Their  Lordships  said : — 

^^  This  Domicil  being  established  in  evidence,  the  burden 
is  thrown  on  the  respondent  to  prove  that  the  will,  in  the 
English  form,  is  sanctioned  by  the  Municipal  Law  of 
^  France.  He  must  show,  upon  the  balance  of  the  conflict- 
^^  ing  evidence  in  the  cause,  that  the  wills  of  persons  so 
^'  domiciled,  in  that  form,  are  allowed  by  that  Law.  This 
^^  is  the  important  question,  and  the  only  one  of  any  difficulty 
^'  in  the  case.     Much  evidence  was  produced  of  the  Law  of 


were,  in  fact,  all  opposed  to  the  French  Domicil :  there  were  excep- 
tions ;  but  these  ranged  themselves  generaDy  imder  two  heads  :  1. 
Where  French  vrUereks  were  concerned — a  strange,  but  I  fear  un- 
doubted, exception  ;  2.  Where  both  parties  had  consenUed  to  the  fact 
of  the  Domicil,  and  the  dispute  had  arisen  upon  some  collateral  or 
emergent  matter. 

(y)  The  authorities  of  both  kinds  will  be  found  collected  together  in 
the  report  of  the  case  m  the  Prerogative  Court,  Deane^s  Beports,  198, 
202,  and  of  the  case  before  the  Privy  Council,  10  Moore^s  F.O,  B^, 
312-357. 

(2)  VidA  pod,  where  the  Form  and  Ma/tiner  of  Froeednwe  are  dis- 
cussed. 
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**  France  on  both  sides ;  the  vivd  voce  testimony  of  experts 
"  in  the  science  and  practice  of  the  law^  vouching  and  re- 
'^ferring  to  the  Code  Napoldon  decrees^  and  to  known 
'' treatises.  Some  of  these  last  have  been  since  brought 
**  forward  and  referred  to  without  objection  on  either  side ; 
and  their  lordships  have  to  decide  on  the  whole  of  this  (for 
'^  the  most  part)  very  unsatisfactory^  confused,  and  conflict- 
ing evidence,  whether  they  are  convinced  that  this  will, 
executed  in  France  in  the  English  form,  is  valid. 
"  On  the  part  of  the  Bespondent,  five  persons,  practising 
in  the  French  Courts,  stating  themselves  to  be  experienced 
*^  in  the  Law  of  France,  were  examined :  on  the  part  of  the 
*^  Appellant,  three.  It  is  to  be  lamented  that,  from  the  very 
^^  nature  of  the  case,  we  cannot  satisfy  ourselves  by  the  per- 
*^  sonal  examination  of  these  witnesses  as  to  the  weight  due 
^'to  each  of  them;  and  a  proper  sense  of  professional 
''  delicacy  precludes  them  from  giving  evidence  as  to  the 
^'merits  of  each  other.  We  are  compelled,  therefore,  to 
^'decide  the  disputed  question  with  inadequate  means  of 
'^judging  of  their  professional  eminence,  their  skill,  and 
''  knowledge.  It  is  to  be  remarked,  speaking  with  all  respect 
'^  to  those  gentlemen,  that  the  rule  of  International  Law 
^'  which  all  English  lawyers  consider  as  now  firmly  estab- 
«'  lished,  namely,  that  the  form  and  solemnities  of  the  testa- 
*'  ment  must  be  governed  by  the  law  of  the  Domicil  of  the 
'deceased,  does  not  appear  to  be  recognised,  or  at  least 
<^  borne  in  mind,  by  any  of  them.  Nay,  in  Quartin^s  case, 
^^  both  the  Cour  Boyale  and  the  Cour  de  Cassation  expressly 
'^  decided  that  the  will  must  be  in  the  form  and  with  the 
''  solemnities  of  the  place  where  it  is  made,  on  the  principle 
"  that  locus  regit  actum  (a) :  an  error  which  is  ably  exposed. 


(a)  Tho  extent  to  which  this  principle  prevails  on  the  Continent 
could  scarcely  have  been  present  to  their  Lordships'  minds.  ''  Actui 
lex  formam  dat "  (says  Hertim)  ^'  quando  negotium  aliquod  ad  usum 
oivitatis  certia  drcomscribit  solenmitatibus  puta  cum  de  loco  de  tempore 
de  modo  aotiis  statuit,  e,g,  nt  tegtamenta  his  aut  iUis  solemnitatibiis 
fiamtf''  &o.—De  CoU.  Leg.  s.  4,  p.  7.     "Or  che  dire"  (says  -Bocco) 
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<'  in  the  opinion  of  M.  Target^  in  the  Duchess  of  Kingston's 
case  (Coll.  Jur.  p.  323).  The  three  witnesses  called  for 
the  Appellant,  Messrs.  Frignet^  Senaed^  and  Paillet^  all 
^'  maintain  the  same  doctrine.  If  this  position  were  really 
'^  true,  the  case  of  the  Appellant  would  prevail ;  but  the 
''  other  witnesses  do  not  maintain  the  same  doctrine.  Of  the 
'^  five  experts  examined  for  the  Respondent,  three,  Messrs, 
^'  filanchet,  Hebert,  and  De  Vatlsmesnil,  all  think  that  the 
"  will,  either  in  the  form  required  by  the  Law  of  the  Domicil 
"  of  Origin,  or  the  place  where  the  party  dwells,  is  valid ;  a 
^^  position  which,  by  English  lawyers,  is  certainly  now 
^'  considered  to  be  exploded  since  the  case  of  Stanley  v. 
''  Bemes  "  (J). 

CCCXLYII.  It  is  manifest  that  a  judgment  pronounced 
upon  ''very  unsatisfactory,  confused,  and  conflicting  evi* 
''  dence,"  can  constitute  no  precedent  for  any  other  case,  and 
that  the  whole  question  still  remains  open  for  discussion. 

An  unsuccessful  attempt  was  made  to  oppose  the  practical 
execution  of  the  sentence  by  tendering  proof  that  it  was  not 
what  it  purported  to  be — a  correct  exposition  of  the  French 
Law.  For  the  purpose  of  obtaining  this  proof,  the  President  of 
the  Civil  Tribunal  of  the  Seine  was  requested  by  the  defeated 
party  to  name  the  French  advocates  most  competent  to  form 
an  opinion  as  to  whether  the  sentence  of  the  English  Privy 
Council  did  or  did  not  correctly  expound  the  French  Law. 
He  named  ten  gentlemen.  The  admitted  facts  of  the  case  were 
laid  before  them,  and  they  unanimously  declared  that  the 
will  was  valid,  and  not  invalid,  according  to  the  French  Law. 
This  evidence,  however,  which  was  taken  ex  parte,  and 
after  the  sentence  had  been  pronounced,  was  not  permitted 
to  be  produced  before  the  Privy  Council ;  but,  nevertheless, 

''  00  lo  straniero  intends  fare  nel  regno  alcim  contratto  con  altri  pur 
forestiero  owero  con  qualxmo  de'  nazionali  nostri,  e  vogUa,  ddle  sos- 
ianze  sue  disporre  per  via  di  testamenio  ?  .  .  .  •  H  principio  gene- 
nJe  cui  fa  uopo  trarre  dietro  h,  doversi  seguitare  le  formality  del  luogo 
ore  1'  atto  si  oelebra,  locus  regit  aetwn.'* 

(6)  3  HaggardPa  Ecd.  jRcp.  p.  373 ;  Bremer  v.  Freeman,  10  Moore, 
f.  a  Bep.  p.  361, 
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it  is  not  improperly  mentioned  in  this  place  (c) :  though^  of 
course^  it  is  open  to  the  observation  that  the  other  side  might 
possibly  have  produced  an  equal  amount  of  testimony  in 
support  of  the  sentence. 

CCCXLVIII.  The  foreign  jurist  was,  no  doubt, 
surprised  to  learn  that  the  maxim  locus  regit  actuniy  which 
he  has  always  considered  as  incontrovertible,  is  erroneous 
when  applied  to  the  form  of  testaments,  though  correct  when 
applied  to  the  form  of  contracts.  The  truth  is,  that  the 
English  lawyers  and  judges  early  committed  themselves  to 
the  opposite  maxim ;  and,  true  to  the  EngUsh  rule  of  adher- 
ing to  what  has  been  once  determined,  have  never  been  able 
to  escape  from  the  fetters  which  they  had,  with  less  know- 
ledge than  they  now  possess  of  Foreign  and  Roman  Law, 
imposed  upon  themselves.  On  the  other  hand,  the  English 
lawyers  and  judges  must  have  learnt,  with  at  least  equal 
amazement,  the  little  value  which  French  tribunals,  even  of 
the  last  resort,  attached  to  judicial  precedent.  A  French 
lawyer  deposed,  as  a  witness,  to  the  comparatively  insignifi- 
cant effect  of  mere  judicial  precedents  upon  subsequent 
cases,  and  on  being  asked  by  the  perplexed  English  lawyer 
*'  what  are  our  judicial  decisions  then  good  for  ? ''  received 
the  concise  and  remarkable  answer,  ^^  they  are  good  for  those 
**  who  get  them."  Never  were  the  opposite  characteristics 
of  the  legal  mind  of  the  two  countries  more  clearly  shown, 
and  perhaps,  it  might  be  added,  the  defects  of  both  {d) : — 
the  obstacle  to  the  melioration  of  law  presented  by  the  in- 
flexible adherence  to  a  judicial  precedent  on  the  one  hand ; 
and  on  the  other,  the  great  uncertainty  of  law  arising  from 
the  disregard  of  judicial  precedent,  and  the  habit  of 
applying  an  independent  consideration  of  law,  as  well  as 
fact,  to  every  case  which  is  brought  into  a  court  of  justice. 
I  have  thought  it  expedient  to  leave  the  mention  of  Collier  v. 
RivaZy  and  Bremer  v.  Freeman^  as  they  were  in  the  former 
edition  of  this  volume.  But  to  the  English  lawyer  these 
cases  have  now  ceased  to  have   any    practical   interest: 

(e)  See  note  at  the  end  of  this  chapter. 

((Q  Vide  posty  *'  Form  and  Maimer  of  Procedure/' 
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because  the  decision  in  Bremer  v.  Freeman  having  manifestly 
led  to  the  defeat  of  testator's  intentions^  Lord  Kingsdown 
was  induced  to  bring  into  Parliament  a  Bill,  which  became 
the  24  &  25  Vic  c.  114,  the  provisions  of  which,  it  will  be 
seen,  are  most  important  (e), 

CCCXLIX.  It  was,  perhaps,  rather  taken  for  granted  in 
Bremer  v.  Freeman^  that  an  individual  who  has  complied 
with  the  forms  prescribed  by  the  Law  of  a  foreign  State  for 
the  attainment  of  Domicil,  becomes,  unquestionably,  domi- 
ciled in  that  State.  But  Rocco  (/),  no  mean  authority,  says 
that  this  is  not  necessarily  true ;  that  an  individual  may  have 
compUed  with  this  prescribed  form,  and  have  enjoyed  all 
civU  privileges  appertaining  thereto,  and  yet  have  retained 
his  ancient  Domicil :  the  animus  revertendi  to  which  may 
never  have  deserted  him. 

The  foreign  jurist  has  always  ascribed  more  weight  than 
the  English  jurist  to  intention,  as  the  principal  ingredient 
of  Domicil ;  and  the  instance  just  cited  affords,  perhaps,  as 
strong  an  illustration  as  could  be  furnished,  of  the  prepon- 
derating influence  of  this  element  in  continental  jurispru- 
dence. 

CCCL.  We  cannot  close  these  observations  on  the 
operation  of  the  French  Code  upon  the  general  Law  of 
Domicil,  without  adverting  to  a  remarkable  passage  in  the 
la>st  edition  (1828)  of  MerlirCs  Repertoire  de  Jurisprudence. 

After  observing  that  the  question  no  longer  presented 
itself  under  the  Civil  Code,  at  least  upon  the  wills  of  French- 
men, he  says : — 


(e)  Cf.  chapter  zliii.  Bighi  Bdating  to  Siiccession,  §  dcccbdv.,  where 
ibis  statxite  is  set  out. 

(/)  ''  E  pub  in  fine  aocadere  che  il  forestiero,  come  che  ammesso  a 
Btabilir  nel  regno  U  domicilio,  non  abbia  per  tanto  inteso  di  abban- 
donare  I'antico  ;  abbia  mai  sempre  serbato  la  intenzione  di  far  ritomo 
nella  sua  patria." — 148. 

"  A  dir  brieve,  egli  userk  nel  regno  di  tutti  que'  diritti,  i  quali  non 
tengono  alio  stato  della  persona,  e  fra  quelli  e  che  il  riguardano,  il 
godimento  o  la  piiyasdone  ne  verra  regolata  aecondo  le  norme  del  suo 
vero  domicUio." — 166. 
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^^  Bat  the  question  remains  open  (entiere),  in  respect  to 
holograph  wills  made  in  France,  by  foreigners  do^liciled  in 
countries  where  the  laws  do  not  admit  that  mode  of  making 
a  will,  and  by  which  they  dispose  of  property  situate  in  those 
countries :  ought  the  tribunals  of  those  countries  to  declare 
them  valid  according  to  French  Law,  or  to  annul  them 
according  to  die  Domiciliary  Laws  of  the  testator?  " 
Here  the  question  on  Merlin's  mind  was,  not  whether  the 
foreign  court  would  recognise  as  valid  the  will  of  a  foreigner 
made  according  to  the  forms  of  his  Personal  Statute,  which 
follows  him  wherever  he  goes,  but  whether  the  foreign 
Court  would  recognise  as  valid  the  wiU  of  a  foreigner  made 
in  the  holograph  form,  where  his  own  Laws  do  not  admit  it. 
CCCLI.  Another  question  of  difficulty  might  arise  from 
the  regulation  of  the  Law  of  Domicil  by  the  State.  Suppose 
that  the  Government  of  a  country,  Russia  for  instance, 
forbade  its  subjects  to  establish  a  Domicil  out  of  their  native 
land,  and  a  subject  nevertheless  de  facto  established  a  Domicil 
in  a  foreign  country,  and  died  there,  what  law  would  the 
country  in  which  he  died  apply  to  the  distribution  of  his 
personal  property — that  of  the  country  of  his  Domicil  dejure, 
or  of  his  Domicil  de  facto  ?  It  should  seem  the  Law  of  the 
Domicil  de  facto  {jg\  but  the  case  would  be  open  to  some 
argument  on  the  other  side  (A). 

{g)  Vide  aohU,  p.  40,  and  note,  as  to  the  peculiarity  of  the  custom  of 
London  prevailing  over  the  Law  of  the  Domicil. 

(h)  According  to  the  Sardinian  Code,  no  domicil  in  a  foreign 
coimtxy,  however  long  and  permanently  establishedi  would,  of  itself ^ 
avail  to  prove  that  the  person  establishing  it  had  abandoned  the  in- 
tention of  returning  to  his  native  country,  and  so  inciured  the  for- 
feiture of  his  civil  rights. — Codice  CmUy  c.  ii.  Delia  privasdone  del 
diritti  civili,  s.  34. 
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NOTES  ON  THE  FOREGOING  CHAPTER. 

I. 

The  cases  on  Domicil  have  of  late  years  been  very  numerous,  both 
in  the  English,  Irish,  and  Scotch  Reports,  and  in  iliose  of  the  N.  A. 
United  States ;  but  in  many  of  them  no  new  principle  or  new  applica- 
tion of  old  principle  is  contained. 

The  reader  will  find  a  great  collection  of  American  cases  in  Gurtid* 
United  States  Digest^  vol.  ii  p.  102,  and  Putman^s  U.  S,  Digest,  vol.  v. 
p.  153 ;  and  may  also  refer  to  the  following  English  cases  not  expressly 
referred  to  in  the  preceding  pages  : — 

Attorney-General  v.  Napier f  6  Exchequer  BeportSf  217. 

LaneuviUe  v.  Anderson,  17  Jwist,  511,  2  Spirik^  Eep,  53,  9  Moore*s 
P.  a  Bep.  325. 

In  re  Wrighfs  Trusts,  25  Law  Journal  {Chancery),  621 ;  2  Kay  <fc 
Johnson's  Eep,  p.  575. 

CockereU  v.  CockereU,  2  Jurist,  N.  S.  621,  727. 

Hoskins  V.  Matthews,  ib.  216. 

Attomey-Cfeneral  v.  Fitzgerald,  3  Drew^s  Exports,  610. 

Forbes  v.  Forbes,  1  Kay's  Bep.  341. 

M'Cormick  v.  Gamett,  4  De  Gex,  M.  <fe  G.'s  Bep.  278. 

Brovm  v.  Smith,  15  Beavan's  Bep.  448. 

Bobins  V.  Paxton  and  Dolphin,  30  Law  Times,  310. 

Erskine  v.  Wylie,  31  Law  Times,  171. 

Whicker  v.  JBTwrnc,  4  Jiirw«,  N.S.  933. 

Be  Dons's  Estate,  before  V.-O.  Kindersley  (1868). 

Be  Muir,  deceased  (1859). 

Lord  V.  Colin  (1859). 

Be  Bernard  Mette,  deceased  (1859). 

Campbell  v.  Beaufoy  (1859). 

Hoskins  v.  Matthews,  B  De  G.,  M,  d:  G,  ^,  13. 

5/miu;  v.  Gk>wW,  Z.  U.  3  JH.  Z.  p.  55. 

Bell  V.  JTennecIi/,  L.  B.  1  jSfco^c^  anc{  Div.  App.  p.  307. 

Uidny  V.  Udny,  L.  B.  1  Scotch  a^id  Divorce  App,  p.  441. 

Haldane  v.  Eckford,  L,  B.  8  Eq,  p.  631. 

Douglas  v.  Douglas,  L.  B,  12  ^g.  p.  617. 

/SffeiWMon  V.  Masson,  L.  B.  17  Eq.  p.  78. 

Sharpe  v.  Crispin,  38  X.  J*.  Pro6.  p.  37 ;  i.  B.  1  Pro6.  and  Di/v. 
p.  611. 

IL 

In  Bremer  v.  jPreetnan,  the  following  authorities  on  Foreign  and 
French  Law  were  cited  : — 
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W&ITEB8. 

NidUs  OaiUard  m  DaUoz,  JurUpmdence  OeMrale  (1861),  Pt  I.  p.  38. 
Covn  de  LisU,  Com/ment.  Analift.  chi  Code  CwUf  p.  35. 
Trophng,  le  Code  ExpliquS,  t.  xviii  p.  378. 
Pardesnis,  Cows  de  Droit  Commercial,  p.  773. 
Dwrcmton,  Cows  de  DroU  Frangois,  t.  i.  pp.  95-291. 
Demolombe,  Coup's  de  Code  CvvU,  1.^  i.  t.  i.  c.  iii.  pp.  332-335. 
Demangeat,  Condition  Civile  des  Etrangers,  p.  369. 
Zachari<B,  Cows  de  Droit  CUnl  Frcmgois,  t.  i.  pp.  278-280. 
Merlvn,  BSp.  de  Jurisprudence  Etranger,  b.  10,  2  DomicU, 

JUDICIAL  DEOISIOKS. 

Lynches  case,  Su'ey^s  Beports  (1851). 

ThomJton  y.  CurUng,  DaUoz  Beports  (1827). 

n         J    1^  1 T     1        1  r  Oaaette  des  Tribuwwx  (1856). 

Baron  de  MeckUmhourg^s  case  ^^  j^^  ^^^^ 

D^Aharmza^s  case,  Sirey  (1842). 

Princess  Poniatowsky  v.  Le  Normand  (1811),  DaUoz  Bec/u^  Alpha- 
hHique,  t.  iii.  p.  348. 
And/re  t.  And/re  (1844),  BmusU  PModique  de  DaXlox,  2  (1851). 
Verity  y.  Mackenzie,  DaUoz  Bep,  (1847). 
BreaVs  case,  Gazette  des  Trib.  (1852). 

Appeal,  ib.  (1853). 

Lloyd  y.  Lloyd,  Sirey  (1849). 

Onslow  y.  Onslow,  DaUoz  (1836). 

De  Vevne  y.  Boutledge,  Sirey  (1852). 

Browning  y.  De  Narye  or  Veyne,  DaUoz  (1853). 

OUvnare^  case,  Le  Droit  (1854). 

Lomeumlle  cmd  Anderson^s  case,  Gaz^  des  Trib,  (1855). 

Chwch  y.  CargiU,  DaUoz  Bee.  AlphahH.  yi.  p.  474  (1811). 

Houseal  y.  Colon,  DaUoz  Bee.  Period.   2-137  (1838). 

Appleyard  v.  Bachelor,  ib.  2-170  (1847). 

The  Husband  C.  or  Czamechi'scase,  ib.  2-149(1848). 

Appeal  Court  of  Cassation,  ib.  1-256  (1849). 

CoUeU's  case,  Gaz.  des  Trib.  (1855). 
Fravx^  case,  Le  Droit  (1856). 
Scottowe's  case,  Gaz.  des  Trib.  (1856). 

Upon  these  cases  the  following  notes  were  prepared  on  behalf  of  the 
party  supporting  the  will : — 

Lynch  v.  Lynch. — This  was  the  only  case  decided  by  the  French 
Courts,  in  which,  when  the  advocates  in  the  case  of  Bremer  y.  Free- 
man and  Bremer  were  examined,  the  question  of  the  law  regulating  the 
Buooession  of  a  foreigner  who  had  died  in  France  had  been  brought 
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forward  distinctly.  The  decree  in  that  case  was  made  by  the  Imperial 
Court  of  Paris  on  the  13th  of  March,  I860,  relating  to  the  succession 
of  Francis  Lynch,  and  the  Court  refused  to  entertain  the  settlement 
of  the  succession  of  the  deceased,  on  the  ground  that  he  had  not  been 
naturalised  a  Frenchman ;  that  he  had  not  even  obtained  from  the 
king  the  right  to  establish  his  Domidl  in  France ;  and  the  Court  de- 
clared that  consequently  he  died  an  Englishman,  and  that  his  fortune 
being  wholly  personalty  must  be  goyemed  by  the  Law  of  England  ; 
he  leaving  no  French  heirs. 

Thorntoit  v.  Cuklino. — ^The  converse  of  the  decision  in  Francis 
Lynches  case  had  been  decided  by  the  Court  of  Cassation  (the  highest 
Court  of  Appeal)  in  the  case  of  Thornton  v.  Otirling  in  1826.  The 
Court  held  that  the  succession  of  Thornton,  an  Englishman,  and  the 
validity  of  his  will  were  subject  to  the  Law  of  France,  on  the  ground 
that  he  had  obtained  the  authorisation  of  the  Government  to  esta- 
blish his  Domidl  there. 

Baron  F.  de  Msoklbnbouro's  Case. — ^After  the  hearing  of  the 
cause  of  Bremer  v.  Freeman  and  Bremer,  but  before  the  decree  was 
pronounced,  the  case  of  the  Baron  Frederick  de  Mecklenbourgy  a  Grer- 
man,  which  is  mentioned  in  the  Judgment,  was  decided  by  the  Fi*ench 
Courts.  In  that  case  the  Tribunal  of  the  Seine  found  that  it  resulted, 
from  all  the  facts  and  documents  produced,  that  he  had  his  principal 
and  indeed  sole  establishment  in  Paris ;  and  held  that  he  had  died 
domiciled  at  Paris,  and  that  his  succession  opened  there,  though  he 
had  not  been  authorised  to  establish  his  Domicil  in  France. 

The  decision  was  appealed  from  to  the  Cour  Imp^riale  de  Paris,  on 
the  ground  that  the  deceased  had  not  been  naturalised  a  Frenchman, 
nor  had  obtained  the  authorisation  of  the  (Government  to  establish  his 
Domicil  in  France  under  the  13th  Article  of  the  Code,  and  the  Court 
reversed  the  dedeion. 

Carlier  lyABAtrNz'A  Case. — Under  a  Law  of  the  17th  of  April, 
1832,  Art  14  (see  M.  Com  de  Lide'a  Exhibit  6,  Joint  Appendix, 
p.  155),  aforeignto  not  domiciled  in  France  is  liable  to  arrest  for  debt. 
M.  Carlier  D'Abaunza  was  arrested  by  his  creditor  under  that  law, 
and  the  Civil  Tribunal  of  the  Seine  refused  to  set  aside  his  arrest,  and 
held  that  the  prolonged  residence  of  a  foreigner,  and  even  his  mar- 
riage in  France,  could  not  enable  him  to  obtain  the  rights  resulting 
from  the  establishment  of  the  Domicil,  which  can  only  take  place  in 
the  terms  provided  by  the  Artiole  13  of  the  CivU  Code,  ie.  with  royal 
authorisation.  On  appeal,  the  Imperial  Court  of  Paris  confirmed  the 
decision,  holding  that  the  Appellant  had  not  proved  that  he  was  domi- 
ciled in  France. 

The  Princess  Poniatowski's  Case. — In  this  case,  which  was  one 
of  arrest,  the  arrest  was  upheld  by  the  Imperial  Court  of  Paris,  by 
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decree  of  the  16th  of  August,  1811,  on  the  ground  that  the  Prmcesa 
was  a  foreigner,  and  did  not  prove  a  domidl  in  France,  established 
conformably  to  the  Article  13  of  the  CivU  Code. 

Andre  v.  Andre. — In  this  case,  in  which  the  Court  of  Douai,  by 
decree  of  the  12th  of  July,  1844,  held  that  the  French  tribunals  were 
not  competent  to  take  cognisance  of  purely  ciyil  obligations  con- 
tracted between  foreigners  when  the  defendant  declines  their  jurisdic- 
tion, the  Court  observed  as  follows :  '*  Whereas  a  residence  more  or  less 
prolonged  in  France  cannot  constitute  a  Legal  Domidl,  since,  accord- 
ing to  the  terms  of  the  Article  13  of  the  GvoU  Code,  a  foreigner  cannot 
acquire  such  a  domicile  in  France,  unless  in  virtue  of  an  Ordinance  of 
the  King." 

Yeritt  V,  Mackenzie. — This  was  a  decree  of  the  Court  of  Cassa- 
tion, by  which,  notwithstanding  the  deceased  (whose  succession  was  in 
question)  had  resided  for  forty  years  in  France,  the  Court  would  not^ 
allow  itself  to  be  competent  to  adjudicate,  by  reason  of  the  interests 
on  all  sides  being  of  foreigners  only.  (See  the  Evidence  of  3f.  BUm- 
chet,  Joint  Appendix  of  Case  before  Privy  Councily  p.  139.) 

Breul's  Case. — Breul  was  a  Hanoverian.  He  resided  for  more  than 
thirty  years  in  Paris,  and  married  there  a  Frenchwoman,  in  1847.  He 
died  at  Paris,  in  1851,  having  made  his  will,  in  which  he  asked  him- 
self whether,  by  the  fact  of  his  having  married  without  a  settlement, 
there  was  a  community  of  goods  between  him  and  his  wife  conform- 
ably to  the  French  Law.  He  disposed  of  his  property  in  either  alter- 
native. On  the  question  being  brought  before  the  Civil  Tribunal  of 
the  Seine,  the  heirs  of  the  deceased  objected  to  the  competency  of  the 
Tribunal.  The  Tribunal  held  that  the  13th  Article  of  the  Giml  Code 
had  not  for  its  object  to  determine  the  conditions  which  a  foreigner 
must  fulfil  in  order  to  acquire  a  domicil  in  France  ;  and  on  the  ground 
of  the  de  facto  Domicil,  and  of  the  *  interests  of  two  Frenchwomen 
being  involved,  the  Court  overruled  the  objection  of  incompetency, 
and  retained  the  cause  for  decision. 

In  the  Appeal  to  the  Imperial  Court  of  Paris,  the  question  was, 
whether  there  was  community  of  goods  between  the  husband  and  wife 
under  the  Articles  1393  and  1400  of  the  Code  ? 

The  Court  held  that  Breul  being  a  foreigner  did  not  prevent  the 
application  of  those  Articles ;  that  foreigners,  capable  of  stipulating 
in  all  contracts,  tenant  du  droit  des  gens,  as  that  in  question,  may,  in 
marrying  in  France,  accept  tacitly  the  rule  of  community  ;  that  un- 
doubtedly the  de  facto  Domicil  ought  to  have  an  importance  distin- 


*  By  Article  14  of  the  Civil  Codey  Frenchmen  are  enabled  to  cite  before  the 
French  ConrtB  foreigners,  even  those  not  in  France ;  and  it  is  holden  on  this  Artide^ 
that  the  French  heir  or  creditor  of  a  foreign  saccession  can  bring  before  the  French 
Courts  the  qaestions  that  interest  him. 
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gniahing  it  from  a  simple  residence  ^  but  that  it  was  not  necessary  that 
it  should  have  been  authorised  by  the  Gk>Yemment  in  the  terms  of  the 
Article  13  of  the  Godey  since  the  object  of  that  authorisation  is  to 
confer  on  the  foreigner  aU  the  civil  rights  belonging  to  natives  ;  and 
those  rights  are  not  necessary  for  the  regulation  of  matrimonial  con- 
ventions, which  are  purely  of  the  droit  des  gens. 

The  Court  of  Appeal  thus  adopted  the  distinction  between  civil 
rights  (which  would  include  the  right  of  making  a  will,  declared  by 
Article  25  of  the  Code  NapolSon  to  be  a  civil  right)  and  matrimonial 
contracts,  purely  of  the  jus  gentvivm, 

Lloyd's  Oase. — ^This  is  also  one  of  tacit  convention  for  community 
of  goods  between  husband  and  wife. 

The  Imperial  Court  of  Paris  held  that  a  domicil,  as  established 
under  Artide  13  of  the  Code,  is  not  required  for  the  purpose  of  matri- 
monial agreements,  which  belong  purely  to  the  jus  gerUvum.  And  as 
to  the  legitimation  by  Lloyd  of  his  natiural  children,  the  Court,  in  ad- 
mitting an  unauthorised  domicil  as  a  ground  for  presuming  the  inten- 
tion of  the  parties  to  have  been  to  submit  to  the  French  Law  of 
community  of  goods,  does  not  mean  that  such  a  domicil  can  give  him 
the  French  personal  status.  Accordingly  it  validates  the  legitimation 
of  the  natural  children,  notwithstanding  the  English  Law,  which  the 
Court  considers  was  still  the  status  of  Lloyd,  but  on  the  ground  that 
he  had  entered  into  an  engagement  with  the  mother  to  do  so,  and  that 
this  woman,  being  a  Frenchwoman,  was  authorised  by  her  status  to 
legitimize  her  children,  and  that  the  latter  cannot  be  legitimate  as  re- 
gards the  mother,  and  illegitimate  as  regards  the  father. 

The  Court  orders  the  distribution  of  the  succession  among  the  chil- 
dren. Its  reasons  for  so  doing  are  omitted  in  the  Report ;  but  as  the 
Court  declares  that  there  was  a  tacit  agreement  that  the  French  Law 
and  all  its  effects  should  be  carried  out  with  respect  to  the  legitimation 
of  the  children  and  its  effects  under  the  French  Law,  it  considers  it  to 
have  been  agreed  that  they  should  have  the  rights  which  the  French 
Law  reserves  to  children  in  the  succession  of  their  parent,  and  not  be 
thrown  back  on  the  English  Law  and  treated  as  bastards,  and  thus  lose 
the  object  of  the  legitimation. 

Onslow's  Case. — Onslow  was  an  Englishman  by  birth,  who  had  be- 
come naturalised  in  France  within  the  terms  of  a  Law  of  the  30th 
of  April,  1790.  The  question  was,  whether  he  had  acquired  a  legal 
Domicil  in  France,  notwithstanding  subsequent  laws  requiring  other 
conditions  ?  The  Court  of  Riom  held  that  he  was  naturalised  ;  that 
moreover  he  had  acquired  a  domicil  in  France  before  the  Code,  of 
which  he  could  not  be  deprived  by  any  conditions  under  the  Code.  It 
then  expresses  an  opinion,  not  called  for  by  the  case,  that  even  under 
the  Code  a  domicil  can  be  acquired  without  any  authorisation ;  and 
*'  on  these  grounds  "  the  Court  gave  judgment. 

q2 
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The  Court  of  Cassation  on  Appeal  held  that  Onslow  had  been  na- 
turalised a  Frenchman  under  the  Law  of  1790,  and  that  the  Court  of 
Riom  had  made  a  just  application  of  that  law — the  violation  of  which 
was  the  sole  ground  of  appeal. 

In  this  case  Onslow  had  married  a  Frenchwoman  in  1783,  and  had 
resided  continuously  in  France  up  to  his  death  in  1829.  All  his  pro- 
perty was  in  France,  and  all  his  children,  i.  e.  all  the  parties  in  the 
cause,  were  French. 

BouTLEDOB  V,  De  Ybikb  or  Connolly's  Case. — A  holograph  will, 
made  by  Connolly,  an  Englishman  settled  in  France,  of  his  real  and 
personal  property  in  that  country,  in  favour  of  hiB  adulterine  children, 
was  set  aaide  by  the  Court  of  Paris  at  the  suit  of  Madame  de  Yeine, 
an  iUegUimate  daughter,  who  had  become  French  by  her  marriage  with 
a  Frenchman,  on  the  ground  that  it  did  not  in  all  respects  comply 
with  the  provisions  of  the  French  Code. 

The  Court  finds  that  the  succession  being  both  real  and  personal, 
Madame  de  Yeine  had  on  that  ground  an  interest  in  disputing  the  will 
—that  the  succession  had  been  opened  in  France — Connolly  having 
resided  there  upwards  of  twenty  years,  and  having  placed  there  his 
fortune  and  his  establishment ;  but  these  facts  are  given  as  a  ground 
of  the  succession,  which  was  real  as  well  as  personal,  opening  in 
France,  i.  e.  for  giving  competence  to  the  French  Courts,  not  for  its 
being  governed  by  the  French  Law.  The  reasons  given  by  the  Court 
for  subjecting  the  personal  property  to  the  French  Law  is,  that  the 
personal  property  being  in  France,  and  Madame  de  Yeine  being 
French,  it  would  be  a  violation  of  the  principle  of  national  sove- 
reignty, and  of  the  protection  due  by  the  Law  to  natives,  if  in  such  a 
state  of  things  the  property,  personal  as  well  as  real,  was  not  governed 
by  the  Frendi  law. 

The  Court  declares,  moreover,  that  this  lady  is  entitled,  as  a 
Frenchwoman,  to  the  benefit  of  Art  2  of  the  Law  of  1819. 

Under  the  CivU  Code,  and  imtil  that  Law,  a  foreigner  could  only  in- 
herit in  France  in  case  the  French  were  admitted  by  treaty  to  the  same 
right  in  his  country. 

The  Law  of  1819  did  away  with  that  restriction.  By  Art  1, 
foreigners  are  to  inherit  in  the  same  manner  as  the  French  ;  and  by 
Art.  2,  in  case  of  the  heirs  of  a  succession  being  both  Frenchmen  and 
foreigners,  the  former  may  take  out  of  the  property  in  France  the 
value  of  the  share  from  which  they  are  excluded  in  the  property  in 
foreign  countries  on  any  ground  whatever  by  virtue  of  the  Local 
Law. 

This  Law  is  construed  to  give  a  French  person  the  right  of  requir- 
ing the  application  of  the  French  Law  to  the  succession,  even  personal, 
of  any  foreigner,  whether  domiciled  or  not  in  France.  Hence  the 
illegitimate  daughter  of  Connolly  having  become  French  by  her  mar- 
riage, was  entitled  to  have  her  father's  succession  treated  as  a  French 
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suooession.  The  will  was  set  aside  as  not  being  in  the  form  required 
by  the  Law  of  France,  where  it  was  made^  and  the  succession  was  held 
to  be  governed  by  the  French  Law. 

On  an  Appeal  to  the  Court  of  Cassation,  the  Court  declared  (see 
p.  57  of  reported  cases)  that  if  all  that  relates  to  the  status  of  the 
Testator,  to  the  extent  and  limit  of  his  rights  and  his  capacity,  is  regu- 
lated by  the  personal  statute  which  follows  the  person,  it  is  otherwise 
in  respect  of  the  solemnity  of  the  document,  and  of  the  exterior  form^ 
which  are  regulated  by  the  Law  of  the  country  where  the  Testator  dis- 
poses ;  and  that  thus  the  holograph  will  made  by  a  foreigner  in  Francey 
and  of  which  execution  is  demanded  before  the  French  Tribunals,  can 
only  be  declared  valid,  provided  it  unites  all  the  conditions  of  form 
required  by  French  Legislation. 

The  Court  dismissed  the  appeal,  on  the  ground  of  no  law  having 
been  violated  by  the  Court  of  Paris  in  pronouncing  for  the  nullity  of 
the  will,  as  not  made  in  the  holograph  form  determined  by  the  French 
Law. 

Olivabbz'  Case. — Hib  personal  estate  in  France  was  held  subject  to 
the  French  law,  and  the  Court  of  Bordeaux  expresses  an  opinion  that 
a  foreigner  can  acquire  a  Domidl  of  Succession  without  authorisation. 

Olivarez,  a  Dane,  came  to  France  whilst  yet  a  minor,  with  his 
mother,  who  was  his  guardian,  his  father  being  dead  :  his  mother  mar- 
ried a  Frenchman  and  became  French.  This  gave  the  minor  a  com« 
plete  French  Domicil,  the  minor  having  the  same  Domidl  as  his 
guardian.     He  died  in  France  soon  after  his  majority. 

Two  of  his  heirs  were  French,  his  mother  and  sister  both  French  by 
their  marriages. 

Madame  Gomez,  the  sister  of  the  deceased,  as  French,  was  entitled 
to  the  application  of  the  French  Law  under  the  Law  of  1819,  and  the 
presence  of  French  interests  rendered  it  impossible  to  f  oUow  the  usual 
rules  of  Domicil,  as  will  appear  from  the  case  of  succession  of  the 
sister  of  Olivarez,  Madame  de  Yivanco,  decided  by  the  same  Court  the 
same  day. 

This  lady  had  married  a  Spaniard  established  at  Bilbao,  and  died 
a  minor,  having  by  will  left  her  property  to  her  mother ;  the  Spanish 
Law,  which  the  Court  says  was  her  personal  statute,  and  the  treaties 
between  Spain  and  France,  permitting  her  to  make  such  a  will. 
Madame  de  Yivanco  only  left  in  France  some  personal  property,  her 
share  in  her  brother's  estate.  The  Court  found  that  she  was  domiciled 
at  Bilbao,  and  referred  the  settlement  of  her  succession  to  the  Courts 
of  that  place. 

Lanettville  V,  Anderson. — Madame  Laneuville,  a  Frenchwoman, 
a  legatee  imder  the  holograph  will  of  Mr.  Wm.  Anderson,  an  English- 
man, cited  the  Testator's  nephew  before  the  Tribunal  of  Paris,  in 
order  to  obtain  an  order  for  putting  her  in  possession  of  the  goods  and 
valuables  of  the  Testator  situate  in  England  and  Ireland.    She  also 
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made  M.  Guichard,  a  legatee  under  a  Bubsequent  will,  and  who  had 
taken  up  his  residence  at  Dublin,  a  party  to  the  proceeding. 

The  nephew,  M.  Guichard,  objected  to  the  competency  of  the  Court ; 
but  the  Court  overruled  the  objection,  and  the  Court  of  Paris,  on  Ap- 
peal, upheld  the  decision.  The  Court,  in  giving  its  reasons,  observed 
that  the  Art.  14  of  the  Code  NapoUon  is  a  direct  consequence  of  the 
principle  of  Sovereignty  ;  that  the  Art.  59  of  the  Code  of  Cml  Froce^ 
dure,  applicable  exclusively  to  successions  opened  in  France,  and  re- 
gulated by  French  Law,  does  not  derogate  from  the  rule  laid  down  for 
protecting  the  Frenchman  in  his  claims  against  the  foreigner. 

Church  v.  Cargill. — The  defendant,  an  Englishman,  resident  in 
France,  being  cited  before  the  French  Court,  objected  to  its  competency 
as  not  being  the  Court  of  his  DomtoiL  The  Court  of  Cassation  held 
the  citation  valid,  distinguishing  between  a  domicil  conferring  political 
or  civil  rights,  which  can  only  be  obtained  by  conforming  to  Article  13, 
and  the  de  facto  Domicil  of  every  foreigner  who  is  residing  in  France, 
which  is  sufficient  for  a  citation. 

Here  the  Court  of  Cassation  allows  that  a  Domicil  defait,  which  it 
assimilates  to  a  mere  residence,  is  enough  for  giving  jurisdiction  to  the 
Courts.  The  reason  being  the  Article  5  C.  ProcSd,  Civile  cited  by 
Coin  de  Lisle : — ''In  personal  matters  the  defendant  shall  be  sum- 
moned to  appear  before  the  Tribunal  of  his  Domicil,  and  if  he  has  no 
Domicil,  then  before  that  of  his  residence" 

HousEAL  V.  Colon.  This  was  a  case  of  arrest.  The  Imperial  Coiurt 
of  Paris,  in  giving  judgment,  says,  ''  Considering  that  by  Article  14  of 
the  Law  of  1832,  foreigners  not  domiciled  in  France  are  subjected  to 
arrest  for  debt,  and  that  a  foreigner  can  only  be  considered  as  having 
a  Legal  Domicil  on  proving  that  he  has  the  authorisation  of  the 
Government  for  establishing  that  Domicil. " 

Appleyard  v.  Bachelor. — In  this  case  the  Court  of  Kennes  treated 
the  Domicil  of  a  foreigner  in  France  as  a  civil  right  to  which  he  can 
only  be  admitted  in  conformity  with  Article  13. 

CzARNECKi's  Case. — Czamecki  was  a  Polish  refugee,  banished  for 
life  from  his  own  country,  in  which  his  condition  was  that  of  a  person 
civilly  dead.  He  had  established  himself  as  a  printer  at  Salutes,  in 
France,  and  married  a  person  of  that  place.  His  wife  applied  to  the 
Tribunal  of  Saintes  for  the  separation.  The  Tribunal  pronounced  the 
separation.  On  Appeal  by  the  husband,  the  Imperial  Court  of  Poitiers 
reversed  the  judgment — considering  (says  the  Court)  that  the  wife  of 
Czamecki  does  not  show  that  her  husband  has  been  authorised  to  es- 
tablish his  Domicil  in  France — that  the  Frenchwoman  who  marries 
a  foreigner  follows  the  condition  of  her  husband  and  becomes  a 
foreigner. 

In  support  of  the  appeal  to  the  Supreme  Court  from  this  decision,  it 
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was  said  that  Ozomecki,  being  civilly  dead  in  Poland,  the  Gourts  of 
that  country  woidd  not  recognise^  as  having  any  effect  in  Poland,  the 
engagement  he  entered  into  elsewhere,  that  he  had  thus  no  country, 
and  that  his  only  judges  were  those  of  Saintes. 

The  Court  of  Cassation  dismissed  the  Appeal.  It  held  that  the 
Article  59  C  FrocSd.  relative  to  citations  does  not  alter  the  incompe- 
tency of  the  French  Courts  with  respect  to  proceedings  affecting  the 
status  of  persons. 

Collstt's  Case. — The  Court  of  Cassation  decided  that  the  French 
Tribunals  are  competent  to  make  a  decree  on  application  for  a  separa- 
tion of  a  husband  and  wife,  foreigners,  legally  authorised  to  establish 
their  Domicil  in  France. 

Fkaix'  Case. — ^The  language  of  the  Imperial  Court  of  Paris  can 
leave  no  doubt  of  its  opinion  that  no  establishment  in  France,  however 
long,  can  constitute  a  domicil.  Fraix  was  a  Savoyard,  who  had  been 
settled  for  forty  years  in  Paris,  earning  his  living  as  a  Commissionnaire, 
when  he  married  his  second  French  wife,  without  making  a  settlement. 
The  question  was,  if  he  must  be  held  to  have  married  under  the  French 
community  of  goods  ?  The  Court  found  that  when  he  married  he  had 
established  himself  in  France,  and  had  altogether  abandoned  his 
native  country.  It  held  that  he  was  married  under  the  law  of  French 
commtmity.  It  was  true  the  Court  declares  that  Fraix  had  not  been 
authorised  to  establish  his  Domicil  in  France,  but  a  domicil  was  not 
necessary  to  make  the  commimaut^  applicable,  which  is  presumed  to 
have  been  the  intention  of  the  parties  when  they  fixed  themselves  in 
France. 

Sgottowe's  Case. — ^An  Englishman,  described  as  a  rich  proprietor  in 
the  Department  of  the  Loiret,  where  he  had  long  been  settled,  and 
whose  first  and  second  wives  were  both  French,  legitimated,  on  his 
second  marriage,  the  natural  children  he  had  by  his  second  wife,  and 
then  sought,  by  virtue  of  Article  960  of  the  Code,  which  revokes  dona- 
tions in  favour  of  strangers  in  case  of  children  subsequently,  to  set 
aside  an  annuity  he  had  settled  on  another  person.  The  validity  of 
the  legitimation  was  disputed  on  the  ground  of  the  English  Law  not 
admitting  it.  On  the  other  hand,  proof  was  given  that  in  England 
the  status  of  a  person  is  determined,  not  by  the  law  of  his  country, 
but  by  that  of  his  de  facto  Domicil.  The  de  facto  French  Domicil  was 
not  denied ;  but  Article  13,  and  the  fact  of  Scottowe  being  an  English- 
man, were  relied  on  against  the  validity  of  the  legitimation.  The 
Court  of  Orleans,  confirming  the  decision  of  an  inferior  Court,  held 
that  the  legitimation  was  void  as  contrary  to  the  English  Law. 

Oliva&ez'  Case. — This  is  a  very  recent  decree  of  the  Court  of  Cassa- 
tion on  Appeal  from  the  Imperial  Court  of  Bordeaux.  The  Court  of 
Bordeaux  had  decided  that  at  the  time  of  her  decease  Madame  De 
Yivanoo  was  not  domioUed  f^t  Bordeaux,  but  at  Bilbao ; — ^that  by  the 
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termB  of  tlie  Articlo  110  of  the  Code  NapoUon,  the  place  where  the 
suooeBsion  opens  is  determined  by  the  Domidl ;  that  thus  the  suooes- 
sion  of  Madame  De  Viyanco  was  opened  in  Spain  :  that  her  succession 
was  personal  only,  and  remained  subject  to  the  Law  of  the  Domicil ; 
and  that  the  Article  2  of  the  Law  of  the  14th  of  Jidy,  1819|  was  not 
applicable. 

The  Court  of  Cassation  reversed  the  decision,  and  the  Court  states 
in  its  decree,  that  neither  the  rule  laid  down  in  the  Art  110  of  the 
Code  NapoUon,  in  virtue  of  which  the  opening  of  a  succession  is  deter- 
mined by  the  domicil,  nor  the  rule  which  provides,  conformably  to  the 
Art.  3  of  the  same  Code,  that  the  status  and  the  capacity  of  persons 
shall  be  regulated  by  the  national  law  forming  their  personal  statute, 
ought,  in  any  case,  to  be  an  obstacle  to  the  execution  of  the  Law  of 
the  14th  of  July,  1819 ;  and  that  the  French  Tribunals,  and  not  the 
foreign  Tribunals,  are  competent  to  maintain  in  virtue  of  that  Law,  in 
respect  to  goods  situate  in  France,  the  right  reserved  by  the  French 
Laws  to  French  coheirs. 

This  case  shows  how  the  established  roles  of  the  French  Courts  are 
set  aside  by  them  in  favour  of  French  persons  under  the  Law  of  1819. 


The  following  cases  were  cited  by  the  party  opposing  the  will  in 
addition  to  those  cited  on  the  other  side : — 

QuARTiK. — Court  of  CaMotion. — This  decision  upheld  the  holograph 
will  of  a  foreigner  made  in  France,  and  here  again  the  Court  of  Cassa- 
tion held  that  the  Court  appealed  &om  had  not,  in  applying  the  rule  of 
locu$  regit  actum,  violated  any  law.  The  Court  says  (see  p.  25  of  Appel- 
lant's case)  that  the  form  of  a  will  is  governed  by  the  law  of  the  country 
where  the  Testator  disposes  ;  for  other^fnse  the  foreigner  would,  when  out 
of  his  own  couiUry,  he  prevented  from  making  his  wiUy  in  consequence  of 
^  impossibility  of  having  recourse  to  the  forms  required  by  the  Law  of 
his  Domicil;  the  laws  determining  the  forms  in  which  a  will  is  to  be 
made  do  not  affect  the  capacity  of  the  Testator,  bui  only  the  external 
solemm^Uies  whidi  are  to  accompany  the  expression  of  his  wishes. 

The  property  in  that  case  in  France  was  personalty  (see  p.  22  of  Ap- 
pellant's case),  and  nothing  is  said  as  to  any  property  elsewhere.  The 
Civil  Tribunal  of  the  Seine  (whose  decree  was  upheld  by  the  Boyal 
Court  of  Paris)  says  in  its  decree  (see  p.  23),  Wherects  the  property  com- 
posing the  succession  of  Quartin  existing  in  France  is  pwrdy  personal^ 
and  personalty  in  principle  foUoxos  the  co^idition  and  capacity  of  the 
person ;  and  the  Court  recognised  and  applied  to  the  will  the  personal 
statute  of  the  Testator.  It  is  thus  clear  that  if  he  had  died  intestate, 
the  Court  would  have  applied  his  personal  law  to  his  succession  :  and 
it  is  by  no  means  to  be  inferred  from  the  Court  of  Cassation  rejecting 
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the  Appeal,  on  the  ground  that  the  Court  of  Paris  had  not  viohited  any 
law  by  upholding  the  holograph  will,  that  the  Court  would  have  set 
aside  an  Englishman's  will  made  in  the  forms  prescribed  by  his  per- 
sonal law  disposing  of  personalty  following  his  capacity,  and  not 
situate  in  France. 

D'Hbbyas.— Court  0/  CautUian, — A  Frenchwoman,  in  1812,  married 
a  Spaniard  at  Madrid,  and  thereby  became  a  foreigner.  Soon  after- 
wards the  parties  came  to  and  established  themselves  in  France,  and 
acquired  real  estate  there. 

In  1820  the  wife  acknowledged  herself  indebted  jointly  with  her 
husband  to  M.  Bonnar,  and  as  security  she  mortgaged  the  estate  be- 
longing to  her. 

The  wife  pleaded  nullity  of  the  obligation,  on  the  ground  that  it 
was  not  Talid  by  the  Spanish  Law. 

The  Court  of  Paris  held  that,  there  being  dear  evidence  of  aDomioil 
de  facto  in  France,  the  contract  was  to  be  judged  according  to  the 
French  Laws. 

The  Court  of  Cassation  said  in  its  decree  that  the  question  in  that 
case  did  not  relate  to  the  status  of  Madame  lyHervas  (the  wife),  but 
to  the  validity  of  a  contract  entered  into  in  France  by  a  foreigner  who 
had  a  domidl  there,  and  was  the  owner  of  realty  there. 

Li  the  next  attendu  the  Court  says  that  if  tiie  3rd  Article  (of  the 
Code)  declares  that  the  laws  concerning  the  status  and  the  capacity  of 
persons  govern  Frenchmen,  even  when  resident  in  a  foreign  country, 
it  does  not  contain  any  similar  or  analogous  disposition  in  favour  of 
foreigners  resident  in  France,  whence  it  results  that  the  decree  attacked 
cannot  have  violated  that  Article. 

Unless  a  very  qualified  meaning  is  to  be  attached  to  that  aUendu 
of  the  Court,  it  is  overruled  by  the  later  decisions  of  the  same  Court 
in  the  cases  of  Connolly  and  Quartin,  in  which  the  doctrine  is  clearly 
recognised  that  whatever  relates  to  the  status  of  the  foreigner,  and 
to  the  extent  and  limitation  of  his  rights  and  of  Mb  capacity,  is 
governed  by  the  personal  statute,  which  follows  the  person  wherever 
he  goes. 

In  the  next  attendu  the  Court  says  that  realty  possessed  by  foreigners 
in  France  is,  according  to  the  terms  of  the  same  Article,  governed  by 

the  French  Laws. 

There  was,  therefore,  in  that  case,  a  de  facto  Domicil,  sufficient  for 
the  regulation  of  contracts  of  the  jus  gentium,  and,  moreover,  the 
contract  related  to  realty  in  France,  as  to  which  the  3rd  Article  of  the 
Code  says,  "  Realty,  even  that  possessed  by  foreigners,  is  governed  by 
the  French  Law." 

Dubois  de  Chemant. — Court  of  Paris, — This  case  was  decided  in 
1836.  The  Testator,  a  Frenchman  by  origin,  died  at  London  a  na- 
turalised Englishman. 

A  decree  of  26th  of  August,  1811,  deprived  the  Frenchman,  natu- 
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ralued  in  a  foreign  country  without  the  authorisation  of  the  French 
€k>yenunent,  of  the  enjoyment  of  his  civil  rights  and  of  the  owner- 
ship of  his  property — ^and  the  Court  decided  in  this  case,  that  that 
decree  had  been  abrogated  by  the  Law  of  the  14th  July,  1819,  which 
abolished  the  droU  d*atthaine,  and  grants  to  the  foreigner  the  power  of 
disposing  and  of  receiving  in  France. 

The  Court  of  Cassation  decided  that  thus  the  Testator,  who  had 
become  a  foreigner  by  his  naturalisation  in  England,  had  had  since 
the  Law  of  1819  the  capacity  of  disposing  of  his  property  situate  in 
France.  And  the  Court  further  decided  that  his  succession  was  to  be 
governed  by  the  Law  of  England,  which  had  become  the  Law  of  his 
Domicil. 

Ds  BomrEYAL. — Court  of  C(M8ation, — This  case  was  decided  in  1843. 
The  Court  of  Cassation  rejected  an  Appeal  from  the  Boyal  Court  of 
Rouen,  which  had  decided  that  the  will  of  a  Frenchman  made  in  Eng- 
land, in  compliance  with  the  forms  prescribed  by  the  English  Law, 
was  a  valid  will  within  the  terms  of  the  999th  Article  of  the  CwU  Code, 
which  enables  a  Frenchman  in  a  foreign  country  either  to  make  his 
will  in  the  holograph  form,  or  by  authentic  act,  with  the  forms  used  in 
the  place  where  that  document  is  drawn  up. 


Here  follow  the  letters  of  the  President  and  opinion  of  the  Frendi 
Advocates  referred  to  at  p.  220. 


No.  70.  Paris  le  16  Juin  1857. 

Tribunal  de  1'*  Instance  du  Departement  de  la  Seine. 
Cabinet  de  M.  le  Pr^ident. 

Monsieur,  —Par  votre  lettre  dat^e  du  15  Juin,  1857,  vous  me  de- 
mandez  de  vous  indiquer  plusieurs  des  avocats  les  plus  andens  et  les 
plus  ^minents  du  barreau  de  Paris,  k  Peffet  de  vous  donner  une  con- 
sultation sur  des  difficult^s  ^ev^es  h,  I'occasion  de  Touverture  en  France 
d'une  succession  Anglaise  ;  je  ne  vois  aucun  inconvenient  k  rtfpondre 
offideusement  k  votre  demande,  en  consequence  void  les  noms  des 
avocats  dont  la  connaissance  et  la  capacity  peuvent  vous  inspirer  une 
enti^re  confiance. 

M.M.  de  Vatimesnil,  Demangeat,  Chaix  d'Est  Ange,  Berryer, 
Dupin,  Paillard  de  Villeneuve,  Bethmont,  OdiUon  Barrot,  Marie  et 
Lionville. 

Yeuillez  recevoir,  Monsieur,  I'assurance  de  mes  sentiments  les  plus 
distingu^s. 

Le  President  du  Tribunal  dvil  de  la  Seine. 

Monsieur  Digweed,  Avocat  Anglais,  Bskoitghampy. 

Eue  du  Colis^e,  3,  Paris. 
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Devant  le  **  Judicial  Committee  "  du  tres  Honorable 

Conseil  Prive  de  sa  Majeste. 

BBEMER  V,  FREEMAN  et  BREMEB. 
Dans  les  hiens  meubles  de  Fa/rmy  Calcrafl,  cUihaiaire,  dMdSe, 

Ont  oomparu  personnelleiuent  Antoine  Fran9ois  Henri  de  Yatunesnil, 
Avocat  h.  la  Oour  Impdriale  de  Paris,  Ancien  Avocat-G^n^ral  k  la 
Cour  de  Cassation,  Ancien  Ministre  de  Plnstruction  Publique,  de- 
meurant  k  Paris,  Rue  St.  Dominique,  St.  Germain  ;  Charles  Deman- 
geat,  Docteur  en  Droit,  Avocat,  P^fesseur  k  F^oole  de  Droit  de  Paris, 
demeurant  Rue  d'Enfer,  No.  11,  k  Paris  ;  Eugene  Bethmont,  Ancien 
Ministre  de  Justice,  Ancien  Pt^sident  du  Conseil  d'Etat,  Ancien 
BILtonnier  de  I'Ordre  des  Avocats,  demeurant  k  Paris,  Rue  des  Capu- 
cines.  No.  3  ;  Pierre  Antoine  Berryer,  Ancien  Bd.tonnier  de  I'Ordre  des 
Avocats,  demeurant  k  Paris,  Rue  Neuve  des  Petits  Champs,  No.  64  ; 
FeUx  Silvestre  Jean  Baptiste  Lionville,  Bfttonnier  de  I'Ordre  des 
Avocats,  demeurant  k  Paris,  Rue  des  Moulins,  No.  19  ;  Camille  Hya- 
cinthe  Odillon  Barrot,  Avocat  k  la  Cour  Imptfriale  de  Paris,  Ancien 
Garde  des  Sceaux,  Ancien  Pr^ident  du  Conseil  des  Ministres,  de- 
meurant k  Paris,  Rue  de  la  Ferme  des  Mathurins,  No.  24  ;  Alexandre 
Thomas  Marie,  Avocat  k  la  Cour  Imp^riale  de  Paris,  Ancien  B&tonnier, 
Ancien  Ministre,  demeurant  k  Paris,  Rue  Neuve  des  Petits  Champs, 
No.  64 ;  Andr^  Marie  Jean  Jacques  Dupin,  Avocat  k  la  Cour  Imp^riale 
de  Paris,  Ancien  Procureur  G^n^ral  k  la  Cour  de  Cassation,  Ancien 
President  de  la  Chambre  des  D^put^,  demeurant  k  Paris^  Rue  du  Bac, 
No.  118 ;  Adolphe  Victor  Paillard  de  Yilleneuve,  Avocat  k  la  Cour 
Imp^riale  de  Paris,  Membre  du  Conseil  de  I'Ordre  des  Avocats,  demeu- 
rant k  Paris,  Rue  Louvois,  No.  4 ;  et  Gustavo  Adolphe  Chaix  d'Est 
Ange,  Avocat  k  la  Cour  Imp^riale  de  Paris,  Avocat  de  la  Maison  de 
I'Emp^reur,  Ancien  D^put^,  demeurant  k  Paris,  Rue  St.  George,  No.  15; 
etont  separ^ment  fait  Serment,  Qu'^tant  inform^s  que  Fanny  Calcraft, 
la  d^funte,  ^tait  n^e  k  Calcutta  aux  Indes  orientales,  enl'ann^e  1795,  et 
qu'elle  ^tait  I'enfant  legitime  de  parens  Anglais,  Qu*elle  a  commence 
k  r^der  animo  manendi  k  Paris  en  I'ann^e  1838,  et  qu'elle  a  fait  son 
testament  dans  cette  ville  en  1842,  conformdment  k  la  loi  Anglaise, 
Qu'elle  est  morte  k  Paris  en  1853,  Qu'elle  n'^tait  pas  naturalist  en 
France,  Qu'elle  n'avait  pas  obtenu  du  gouvemement  Frangais  I'autorisa- 
tion  d'^tablir  son  domicile  en  France  aux  termes  de  Particle  13  du  Code 
Civil  de  ce  Pays,  lis  sont  positivement  d'avis  que  d'apr^s  la  loi  Fran- 
9aise  la  d^funte  n'a  jamais  acquis  en  France  un  domicile  de  nature  k 
faire  r^gir  par  la  loi  de  ce  pays  son  testament  ou  la  forme  de  son  testa- 
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ment,  Que  oonfl^uemment  si  oe  testament  est  fait  en  conformity  avec 
la  loi  Anglaifle,  la  d^funte  ne  seroit  pas  jugde  dtre  morte  intestat. 

Bebbtsb,  L.  db  Vatimesnil. 

Ancien  B4tonnier.  D(7PIK, 

Ch.  Demakgeat.  Ancien  B&tonnier. 

MaBIE,  BETHMOlTTy 

Ancien  B4tonnier.  Ancien  B&tonnier  de  I'Ordre  des 

Avocate  de  Paris,  &o. 
Felix  Lioityille, 

B&tonnier. 
Odillon  Babbot. 
Paillabd  de  Yxlleneuye. 
G.  Chaix  D'Est  Anoe. 
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CHAPTER  XV. 

JUS  PEBSONABUM — STATUS. 

CCCLII.  Wb  have  now  considered  the  nature  of  Origin 
and  Domicile  two  personal  ties  which  bind  the  individual  to 
a  particular  territorial  jurisdiction. 

This  consideration^  however^  has  not  canied  us  far  on  the 
way  to  the  goal  which  is  the  end  of  our  enquiry — viz. 
what  positive  law  ought  to  govern  the  jural  relations  of  a 
foreigner  ?  Even  if  this  law  were,  which  it  is  not,  neces* 
sarily  identical  with  the  jurisdiction  of  the  forum ^  there  are 
other  causes  or  sources  of  that  jurisdiction  besides  Origin 
and  Domicil. 

When  Donellus  is  speaking,  in  his 'admirable  Commen- 
taries, on  '^  ubi  subjiciatur  quisque  ex  person^  su&  jurisdic- 
tioni,"  he  says, '^  jure  communi  omnino  quatuor  res  sunt 
qua)  eos  qui  ex  persond  sud  conveniuntur  jurisdictioni  ejus 
apud  quern  agitur  subjiciunt :  quae  esedem  faciunt  ut  judicis 
jurisdictio  sit  de  e&  re  de  qu&  agitur ;  sive  ut  sit  competens 
judex  quem  quaerimus :  apud  quern  propterea  quique  agere 
"  et  conveniri  debeat.  Sunt  autem  Jkb  res  totidem  subeundce 
"  jurisdictionis  causce : — 

^*  1.  Domicilium   litigatoris  in  territorio  judicis   consti^ 
"  tutum. 

''  2.   Obligatio  qu&  de  agitur  ibi  contracta. 
^  3.  Res  ita  sita  de   cujus   proprietate  aut  possessione 
"  agitur. 

4.  Judicium  ibi  apud  eum  judicem  coeptum  "  (a). 


(t 


i€ 


(a)  Lib.  zvu.  o.  zii. 

Under  this  last  liead  is  established  the  position,  that  a  person  who 
has  instituted  a  suit  cannot  afterwards  decline  the  forum. 


238      JUB  GENTIUM — ^PRIVATE   INTERNATIONAL  LAW. 

CCCLIII.  With  reference  however  to  this  citation  from 
Donellus^  and  to  this  mode  of  ascertaining  what  is  the  Law, 
by  enquiring  what  is  the  forum,  it  must  be  observed  that 
though  in  the  Roman  Law  and  in  the  Law  of  Christendom 
there  exists,  generally  speaking,  an  intimate  connection  be- 
tween the  jurisdiction,  or  forum^  to  which  a  jural  relation  is 
subject,  and  the  Law  which  ought  to  govern  that  relation, 
nevertheless,  it  cannot  be  said  that  the  two  are  necessarily 
identified :  there  are  cases  clearly  arising,  for  instance,  out 
of  obligationsy  in  which  the  choice  of  a  particular  local  law 
may  be  an  integral  part  of  the  engagement,  and  in  which  the 
forum  may  be  wholly  different  (A). 

CCCLIV.  But,  though  by  an  investigation  into  these 
other  sources  of  jurisdiction,  namely,  the  obligatio  and  the 
res  sitay  we  might  be  led  to  a  full  though  circuitous  considera- 
tion of  the  law  which  ought  to  govern  all  the  legal  relations 
of  the  foreigner,  we  shall  more  naturally  and  readily  arrive 
at  the  same  end  bv  a  somewhat  different  road.  In  the  fore- 
going  chapters  we  have  considered  the  individual  as  merely 
existing  in  a  certain  place ;  and  so,  to  speak  in  the  abstract, 
we  must  now  proceed  to  consider  him  as  a  jural  person,  both 
passively  the  subject  of  jural  relations,  and  actively  capable 
of  acquiring  them. 

We  advance,  therefore,  to  the  next  stej)  in  our  enquiry, 
by  considering  what  is  the  Ju^,  or  what  are  tlie  jural  relations 
of  which  the  person  is  the  centre,  and  round  whom  they  are 
grouped  ? 

The  same  great  civilian,  speaking  "de  jure  privato,"  says, 
**  Dicitur  omne  jus  quo  utimur,  vel  ad  personas  pertinere, 
^^  vel  ad  reSy  vel  ad  actiones.  Quod  enim  nostrum  est  consistit 
in  persond  cujusque  et  rebus  extra  personam  positis :  obti- 
nendi  autem  ejus  ratio  est  in  actionibus  (c)  id  est  in  judiciis 
quibus  nostrum  consequimur  id  quod  nostrum  cujusque 
duplex  est,  est  enim  id  quod  vere  et  propria  nostrum  est  et 


(&)  Savigwy,  viii.  as.  356,  359,  360. 

(c)  ActuSy  distinct  from  actiones.     Vide  infra. 
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"  est  qnod  nobis  debetur — ita  jus  nostrum  cujusque  seu 

quod  nostrum  est  duabus  his  rebus  continetur  (d)  eo  quod 

praprie  nostrum  est  {e)  et  obligatione.'" 

He  proceeds  to  enquire  what  the  ingredients  are  which 
make  up  what  we  call  our  own  (quod  propria  et  verd  nostrum 
est),  and  he  discovers  that  they  are  Sights  ( 1 )  attaching  to 
our  Persons  and  (2)  to  the  Things  external  to  them.  As  to 
the  former,  he  says,  *^  In  person^  cujusque  id  nostrum  est 
^*  quod  tribuitur  personae,  id  est,  qtiod  caique  ita  tribuitur  ut 
^^  is  id  habeat  in  sese  etiamsi  desint  res  ccetertB  extemcB.  Htec 
^'  a  natur&  quatuor  sunt — vita,  incolumitas  corporis,  libertas, 
**  existimatio." 

But  these  Personal  Bights  may  suffer  diminution^  and  the 
mode  of  their  existence  constitutes  the  status  of  each  indi- 
vidual : — "  Status  "  (he  defines)  (/)  "  est  conditio  personcB 

cujusque — jus,  facultas  vivendi  et  faciendi  quae  velis  quas 

ei  conditioni  tribuitur."  You  enquire  into  the  status  in 
order  to  ascertain  the  jus  persona :  the  one  is  cause,  the 
other  effect: — '^et  states  conditio  causa  est:  jus  personse 
"  illius  statiis  et  conditionis  effectus  "  (^). 

CCCLV.  Under  the  term  Status  {etat-Stellung)  are  pro- 
perly included,  in  this  treatise,  all  questions  relating  to  the 
personal  condition  of  the  individual  (A),  e.g.  whether  he 
be  a  slave  or  a  free  man ;  all  questions  relating  to  legitimacy, 
minority,  capacity  of  entering  into  any  contract,  whether  of 


(d)  De  Jwre  dvUi,  1.  ii.  c.  viL  35. 

(e)  **  Actionwn  Yerho  hoc  genus  persecutionum  intelligi  non  autem 
hominum  actus  ut  Oonnanus  interpretari  tentat,"  Sec, — lb, 

(J)  Ih.  cap.  ix. 

{g)  The  title  in  the  Pandects  '^ De  Staiu'^^  is  identical  with  the  title 
in  the  Institutes  "  De  Jure  Personamm," 

(h)  Satfigny,  B,  B,  i.  (pages  397-400)  condemns  a  modem  improper 
use  of  this  expression  as  denoting  a  particular  personal  capacity  or 
condition,  which  is  not  the  sense  of  the  word  in  the  Roman  Law.  It 
especiaUy  applies  to  the  individual  in  all  the  relations  of  family,  and 
is,  he  thinks,  identical  with  jus  personarum. 

BoccOf  c.  zix.  p.  409,  &o.,  is  not  very  satisfactory  or  precise  on  this 
head. 
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marriage,  the  contract  of  contracts  {seminarium  Reipublicm)^ 
or  into  others  of  an  inferior  order, — all  these  questions 
carrying  with  them  others  emergent  from  and  incident  to 
them. 

But  before  we  consider  the  operation  and  efficacy  allowed 
by  the  Comity  of  States  to  laws  affecting  the  status  of 
foreigners,  it  will  be  expedient  to  make  some  mention  of  the 
Statutes  or  the  Staiutayvhic^  occupy  so  prominent  a  position 
in  the  writings  of  continental  jurists,  both  of  ancient  and 
modem  times. 
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CHAPTER  XVI. 

STATUTES. 

CCCLVI.  The  endeavours  of  jurists  to  find  a  satisfactory 
solution  of  the  great  problem  of  Private  International  Juris- 
prudence,— viz. :  Ought  any,  and,  if  any,  what,  laws  to  be 
allowed  an  efficiency  and  operation  beyond  the  territory  of 
the  lawgiver? — led  eventually  to  the  famous  category  of  (1) 
Personaly  (2)  Redly  (3)  Mixed  Statutes,  Any  work  on  the 
Jus  Gentium  which  omitted  all  notice  of  this  ancient  and 
celebrated  division,  would  be  censurable  on  the  double 
ground  of  historical  imperfection,  and  of  omitting  to  explain 
to  its  readers  the  meaning  of  technical  terms,  without  a 
knowledge  of  which  the  writings  of  jurists  would  be,  for  the 
most  part,  unintelligible.  It  is  true,  nevertheless,  that  the 
examination  will  not  lead  to  the  satisfactory  result  of  ascer- 
taining firm  and  clear  landmarks  in  this  branch  of  the  science 
of  law ;  for  it  must  be  admitted.  First,  that  the  division  itself 
has  always  encountered  much  opposition ;  Secondly,  that  it 
is  built  upon  an  ambiguous  and  unsteady  principle ;  Thirdly, 
that  in  the  application  even  of  this  principle,  jurists  have 
proceeded  in  an  arbitrary  and  uncertain  manner;  and.  Lastly, 
that  they  have  been  far  from  unanimous  upon  some  of  the 
most  important  questions  arising  out  of  the  division.  Still, 
some  notice  of  this  division  is  a  necessary  part  of  the  task 
undertaken  by  the  writer  of  these  pages ;  though  it  need  not 
enumerate  or  classify  every  variety  of  opinion  which  the 
subject  has  caUed  forth. 

CCCL  VII.  Prom  the  time  of  the  writers  (jpostglossatores) 
who  succeeded  to  the  earliest  commentators  on  the  Civil 
and  Canon  Law  {glossatores)^  the  doctrine  conveyed  in  the 

VOL.  IV.  R 
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axioms,  "  statutum  territorium  non  egreditur," — "  statutum 
"  non  porrigitur  vel  se  non  extendi!  extra  territorium  statu- 
"  entis," — ^*  eflScacia  statuti  ad  territorium  statuentis  restricta 
'^  est,"  has  universally  prevailed  in  the  civilised  world.  The 
doctrine  originated  in  Italy— the  cradle  of  Law — ^which 
also,  after  it  became  divided  into  separate  principalities^ 
furnished  the  name  "  Statutum,^  and  the  first  commentators 
upon  it.  The  German  commentators  of  the  16th  century 
built  upon  the  Italian  foundation,  which  was,  in  fact,  the 
principle  of  exclusive  territorial  sovereignty,  expressed  in 
the  axioms  which  have  just  been  cited.  The  Statutum  was 
the  positive  law — the  Jus  Civile  of  that  exclusive  territorial 
sovereignty. 

CCCLVIII.  The  great  Italian  jurist,  Bartolus,  may  be 
said  to  have  planted,  about  the  middle  of  the  14th  century, 
that  threefold  division  of  the  Statutum,  which,  towards  the 
end  of  the  16th  century,  had  ripened  into  the  scientific  form 
which  it  has  ever  since  worn. 

Bartolus  wrote,  among  others,  a  commentary  on  the  words 
"  cunctos  populos,"  which  are  the  two  first  words  of  the  First 
Title  of  the  First  Book  of  the  Koman  Code  (a), 

CCCLIX.  He  propounds  for  consideration  two  questions 
(J),  not  stated  with  great  accuracy,  or  very  carefully  dis- 
tinguished from  each  other. 

1.  An  Statutum porriffatur  extra  territorium? 

2.  An  effectus  Statuti  porriffatur  extra  territorium 
statuentium  f 

He  founds  his  reply  to  these  questions  upon  citations  from 

(a)  Cod.  1.  i.  t.  i.  "  De  Summd.  Trinitaie  et  fide  Oatholic&  et  ut 
nemo  de  ed.  public^  contendere  audeat."  **  (hmctos  populos  quoB 
clementisd  nostrse  regit  imperium  in  tali  volumuB  religione  versari 
quam  divum  Petrum  Apostolum  tradidisse  Romania  religio  usque 
adhuc  ab  ipso  initio  declarat." 

(&)  I  have  given  the  heading  of  this  remarkable  commentary,  with 
all  its  subdivisions,  in  the  note  to  this  chapter.  I  have  added  the 
ipsisdma  verba  of  that  part  of  the  text  which  is  most  pertinent  to  the 
subject  of  this  work  ;  but  for  the  analysis  which  follows  here  I  am 
chiefly  indebted  to  Wachter,  272,  note  79. 
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the  Roman  Law,  which  do  not,  when  carefully  examined, 
always  support  his  positions. 

CCCLX.  First,  as  to  a  Statutum  affecting  Contracts  (a) 
— as  to  their  Form — the  Statutum  of  the  place  of  the  con* 
tract  is  to  be  applied:  even  when  the  contract  is  made 
abroad,  and  the  action  upon  it  brought  at  home.  (0)  A  like 
rule  is  applied  to  the  effects  which  belong  to  the  nature  of 
the  contract.  An  exception,  however,  is  made  in  the  case  of 
contracts  relating  to  Marriage  and  Dowry :  in  these  the  law 
of  the  husband's  domicil  is  applied,  (y)  But  as  to  matters 
qua  oriuntur  ex  post  facto  propter  negligentiam  vel  moram^  (in 
which  prescription  is  included)  if  a  definite  place  of  payment 
{locus  solutionis)  be  specified,  the  law  of  that  place  prevails ; 
otherwise,  the  law  of  the  place  where  the  action  is  brought. 

Secondly,  as  to  the  Statutum  affecting  Testaments.  Bar- 
tolus  enquires  whether  a  stranger  can  legally  make  his  Will 
according  to  HiQ  forms  of  the  State  in  which  he  is?  and  the 
answer  is  in  the  affirmative,  unless  the  law  of  that  State  have 
reserved  these  forms  as  the  special  privilege  of  its  own 
citizens.  A  testament  so  validly  executed  is  valid  every- 
where, and  operates  upon  property  in  other  States. 

Thirdly,  as  to  the  Statutum  affecting  the  capacity  to  make 
a  Will.  The  laws  of  the  State  are  not  to  govern  foreigners 
who  happen  to  make  their  Wills  there,  quia  statuta  non 
possunt  legitimare  personam  non  subditam  nee  circa  ipsam 
personam  aliquid  disponere.  But  it  is  not  so  with  respect  to 
the  solennitas  actus — that  belongs  to  the  jurisdiction  in  whose 
territorium  it  has  been  adopted. 

Fourthly,  if  the  right  to  a  particular  thing  be  in  question, 
then  statutum  loci  ubi  res  est  must  be  applied.  Nevertheless, 
Bartolus  arbitrarily  modifies  this  position  when  he  considers 
the  second  question.  An  statuta  porrigant  effectum  secum 
extra  territorium  f  for  on  this  he  lays  down  the  following 
positions : — 

(A)  A  Statutum  which  prohibits  an  individual  from  doing 
certain  things  follows  him  into  a  foreign  State  when  it  is 
favorabile,  i.e.  made  for  the  advantage  of  the  individual ; 

B  2 
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but  not  when  it  is  odiosum ;  for  instance^  a  Statutum  that  a 
daughter  shall  not  inherit^  does  not  extend  to  property  in  a 
foreign  State. 

(B)  A  Statutum  which  confers  a  capacity y  ue.  which 
enables  an  unemancipated  child  to  make  his  testament^  or  a 
spurious  child  to  inherit,  has  no  extra-territorial  effect.  The 
individual  so  capacitated  can  make  no  use  of  his  privilege 
out  of  the  State,  nor  affect,  by  means  of  it,  property  in 
another  State, especially  idherehj altericivitatiprcBfudicatur. 

(C)  As  to  succession  ab  intestato — the  Statutum  of  the 
place  in  which  the  property  is  governs  this  matter ;  but  then 
the  character  of  the  Statutum  is  to  be  considered :  if  it  be  in 
rem  conceptum,  e,g,  bona  veniant  in  primogenitumy  then  it 
applies  to  the  property  of  the  foreigner,  situate  in  the  State : 
but  not  if  the  Statutum  be  in  personam  conceptum,  e.g. 
that  primogenitus  succedaty  because  dispositio  circa  personas 
non  porrigitur  adforenses. 

CCCLXI.  Such  is  the  outline  of  the  famous  commentary 
out  of  which  w^as  afterwards  elaborated  the  generally  accepted 
division  of  Statutes  which  has  been  already  mentioned,  and 
concerning  which  it  now  remains  to  make  some  observations. 

CCCLXII.  The  division  of  StatutUy  adopted  since  the 
close  of  the  16th  century  and  the  writings  of  Argentraus  or 
D^Argentre  (c),  has  been  into 

1.  Statu ta  personalia. 

2.  „      realia. 

3.  „      mixta. 

Statuta  personalia  purported  to  be  those  positive  laws 
which  had  for  their  principal  object  the  person  and  his 
statusy  although  they  might  collaterally  and  indirectly  affect 
his  property. 

(c)  Bertrand  jyArgenM  presided  over  the  principal  Tribunal  of 
Kennes — ^flourished  in  the  middle  of  the  16th  centuiy — wrote  Commen- 
tarioa  m  patrias  Britonum  leges,  sen  cons^ietudines  generaiUs  DtLcatiU 
BritannicB, 

1  Voet,  SB.  2-4. 

Savigiiy,  viii.  s.  361. 
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Statuta  realia,  purported  to  be  those  positive  laws,  which 
bad  for  their  principal  object  immoveable  property :  although 
they  also  might  indirectly  and  collaterally  affect  the  per- 
sons. 

Statuta  mixta  (d)y  purported  to  be  those  positive  Laws 
which  had  not  for  their  principal  object  persons  or  things, 
but  the  acts  and  obligations  of  individuals :  according  to 
some  jurists,  only  the  form  of  these  acts  and  obligations ; 
according  to  others,  not  only  their  form,  but  their  matter 
and  substance  {vinculum  obligationis),  Statuta  mixta  in- 
cluded, also,  all  that  related  to  the  legal  establishment  and 
enforcement  of  claims :  according  to  many  jurists,  actions, 
or  the  form  and  mode  of  procedure  in  legal  acts,  whether 
judicial  or  extra-judicial :  according  to  other  jurists,  they 
referred  to  both  Persons  and  Things  —  conjunctim  de 
utrisque  («). 

CCCLXIII.  Though  the  limits  of  these  respective 
Statuta  have  been  narrowed  by  some,  and  extended  by  other 
jurists,  and  great  difference  of  opinion  and  divergence  of 
practice  have  always  prevailed  in  their  application  to  par- 
ticular cases ;  still,  on  the  whole,  and  practically  speaking, 
they  may  be  summed  up  as  follows  (/) : — 

Personal  Statutes  attach  to  all  persons  domiciled  in  the 
territory  of  the  statute-making  authority,  and  ought  to  be 
recognised  and  applied  by  the  judgment  of  a  foreign  tri- 
bunal. 

Real  Statutes  attach  to  all  immoveable  property,  and  ought 
to  receive  a  similar  recognition. 

Mixed  Statutes  apply  to  all  acts  (Jhandlungen-actes-)  done 
in  the  territory  of  the  statute-making  authority,  and  the  law 
of  that  territory  ought  to  be  applied  to  them. 

{d)  P.  Voei,  De  StahiMs,  t.  iv.  civ.  No.  4,  says :—;"  Mixta  dicentur 
meo  sensu  qusB  licet  forte  vel  in  rem  vel  in  personam  loquerentur,  non 
tamen  principaliter  de  re  vel  de  person^  disponant,  verum  de  modo  et 
Bolemiitate  in  omnibus  negotiis  et  causis  sive  judicialibus  sive  extra- 
judicialibus  adhibenda." — See  Fcdix,  s.  21. 

(«)  So  Bwrgwndasy  Eodenburgy  BouUenois.     See  FoeliXf  s.  21. 

(/)  Savigrvy,  viii.  s.  361. 
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CCCLXIV.  This  chapter  may  not  improperly  be  closed 
by  a  reference  to  the  opinions  of  three  modem  jurists^  of 
great  celebrity  upon  the  subject  of  it. 

The  Italian  Rocco  adheres  to  the  twofold  division  into 
Personal  and  Real  Statutes^  but  rejects  the  category  of 
Mixed  Statutes :  the  subject  of  them^  he  says,  should  be 
transferred  either  to  Personal  or  Real,  according  as  the 
Person  or  the  Property  be  the  predominant  element  or  prin- 
cipal object  {g). 

The  French  Fcelix  adopts  the  threefold  division,  under- 
standing by  Mixed  Statutes,  acts  or  obligations^  and  thereby 
assimilating  the  division  to  that  transplanted  from  the  com- 
mentaries of  Gains  into  the  Institutes,  "  omne  jus  vel  ad 
"  personas  pertinet  vel  ad  res  vel  ad  actiones;"  for  "actiones" 
or  suits  (demandes),  the  effect,  FcbUx  substitutes  "  acta  '*  or 
"  obligationes,"  which  he  designates  the  cause  (h). 

The  German  Savigny^  the  prince  of  modern  jurists,  pro- 
nounces the  division  to  be  capable  of  the  most  various  mean- 
ings and  applications,  and,  therefore,  of  course,  to  contain 
some  true  doctrine.  But  he  rejects  the  division  for  himself 
as  altogether  unsatisfactory,  and,  on  account  of  its  ambiguity, 
unsafe  as  a  basis  of  Private  International  Law  (i). 

It  must  not  be  supposed,  however,  that  though  these 
eminent  men  differ  so  widely  as  to  the  philosophical  truth 
of  the  division  in  question,  they  differ  as  widely  upon  the 
expediency  and  equity  of  the  doctrine  which  it  was  the 
intention  of  the  framers  of  this  division  to  enforce.  This  is 
not  the  case :  they  are  substantially  unanimous  upon  the 
most  material  points  of  Private  International  Law.  For 
instance,  all  are  agreed  as  to  what  law  ought  to  govern  the 
Status  of  the  Individual  in  a  foreign  State :  and  it  should  be 


(^)  '  *  In  somma  le  legge  miste  non  esistono.  Sono  elle  o  reali  o  per- 
sonali  a  secondo  che  le  cose  o  le  persone  ne  sieno  1'  obietto  principale 
e  diretto."— P.  23. 

{h)  Sec.  21. 

(i)  VIII.  8.  361. 
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observed  here  that  the  terms  Personal  Statute  and  Status 

are  nearly  identical  in  their  signification. 

Les  Statuts  personnels ''  (D'Aguesseau  says)  "  sont 
ceux  qui  affectent  la  personne^  qui  forment  oe  qu'on  appelle 
son  etat,  qui  le  rendent  incapable  non  pas  de  disposer  de 

"  tels  pu  tels  biens^  mais  de  contracter  de  faire  tels  ou  tels 

"  actes :    en  sorte  que  Facte  est  nul  en  soi  et  ind^pendam- 

"  ment  de  son  execution  "  (4), 

This  observation  leads  us  to  the  consideration  of  the  Law 

which  governs  the  Person  and  his  Status,  the  subject  of  the 

next  chapter. 

(fc)  (Envres,  t.  iv.  (ed.  Pardessus),  p.  281,  &c. ;  34  Flaidoyer.    Cited, 
also,  Fcdixy  s.  22. 
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NOTES  ON  THE  FOREGOING  CHAPTER. 

The  edition  of  Baitolus  which  I  have  used,  is  the  one  pnbliflhed 
VenetiiB  MDOII.,  a  fine  copy  which  belonged  to  the  College  of  Adyo- 
cates  at  Doctors'  Conunons.  It  will  be  seen  that  the  part  interesting 
to  the  student  of  Private  International  Law  begins  at  the  14th  section 
of  the  following  heading  to  the  chapter ;  but  I  have  given  the  heading 
entire,  partly  on  account  of  its  novelty  to  the  English  reader. 


He  Summa    Trinitate — Rubrica  Lex  Prima. 

1.  Relativum  quis  ponitur  declarative,  augmentative,  et  restrictive. 

2.  Lex  non  debet  esse  ludibrio. 

3.  Yerbum  volo,  quandoque  inducat  dispositionem. 

4.  Belativum,  quis,  vel  qui,  est  relativum  substantise. 

5.  Beligio,  quo  modo  sumatur,  et  quid  nobis  aSerat. 

6.  Usurse  quando  possunt  de  mente  et  voluntate  juris  dvilis  ezigi  et 
ut  interesse  peti,  N.  S. 

7.  Minus  malum  permittitur,  ut  evitetur  majus. 
9.  Dementia  alia  vera,  alia  ficta. 

10.  Argumentum  de  perjurio  ad  hsoreticum,  quando  prooedat. 

11.  Hseretid  hodie  sunt  infames,  et  repelluntur  a  testimonio. 

12.  Infames  de  facto,  quando  possunt  testificari. 

13.  HsBretici  qua  poena  puniantur. 

*14.  Statutum  loci  contractus  quoad  solemnitatem  ejus  attenditur. 

15.  Quoad  ordinem  litis  inspicitur  locus  judicii. 

16.  Locus  contractus  circa  dubia  quze  oriuntur  tempore  contractus, 
secundum  naturam  ipsius  inspicitur,  fallit  in  dote.     Num.  17. 

18.  Statuta  qusddam  circa  dubia  quae  oriuntur  post  oontractum, 
propter  negligentiam,  vel  moram  quae  attendantur. 

19.  Statutum  loci  viri,  quoad  lucrum  dotis  inspicitur. 

20.  Kestitutio  ex  Isesione  contingente  in  ipso  contractu,  quando 
petitur,  quod  statutum  attendatur.  Forensis  delinquens  in  loco, 
secundum  quae  statuta  pimiatur. 

21.  Statutum  quod  testamentum  coram  duobus  testibus  possit  fieri, 
valet  et  num.  22. 

23.  Solennitas  publicandi  testamentum  potest  per  statutiun  minui, 
et  mutari. 

25.  Statutum  circa  ea,  qusB  sunt  voluntari»  jurisdictionis  oompre-' 
hendit  forenses. 

26.  Statutum  quod  filius  familias,  possit  testari,  non  comprehendit 
filium  familias  ibi  testantem. 

27.  Statutum  ubi  res  est  sita,  servari  debet. 
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28.  Statuia  et  oonsuetudo  laioomm  quando  ligerit  deiicoB,  ei  Bervare 
debeant  in  curia  episcopi. 

29.  Statuta  contra  privilegia  dericorum  dicuninr  esse  contra  liberta- 
tem  ecdesise. 

30.  Conraetado  laicomm  in  his  qusa  pertinent  ad  proceesum,  servatur 
in  f  oro  ecdesiastico. 

31.  Statutnm  quod  testamenta  insinuentur,  ligit  dericos. 

32.  Statntmn  quandoque  porrigit  sumn  effectnm  extra  territorium. 

33.  Statntum  quod  filia  femina  non  succedat^  cum  sit  prohibitorium 
et  odiosum,  non  trahitur  ad  bona  alibi  sita. 

34.  Statutum  pemussum  quando  habeat  locum  extra  territoriiun. 

35.  Instmmentaconfecta  a  notario  extra  territorium,  fadunt  ubique 
fideuL 

36.  Testamentum  conditum  coram  quatuor  testibus,  secundum  dis- 
positionem  statuti  lod,  valet,  etiam  quoad  bona  sita  extra  territorium. 

37.  Lex  potest  facere,  quod  quis  decedat  pro  parte  testatus,  et  pro 
parte  intestatus. 

38.  Statutum  habilitans  personam,  quando  trabatur  extra  territorium 
et  num.  41. 

39.  Actus  voluntari»  jurisdictionis,  non  possunt  exeroeri  extra  juris- 
dictionem  concedentiB,  qui  sit  inferior  a  principi,  num.  40. 

41.  Aditio  haereditatis  porrigit  effectum  suimi  extra  dvitatem  et 
num.  43. 

42.  Consuetude  Angli®,  quod  primogenitus  succedat  in  omnibus 
bonis,  quando  trahatur  ad  bona  alibi  sita. 

44.  Statutum  punitivum,  quando  porrigat  effectum  suum  extra  ter- 
ritorium. 

45.  Delinquens  in  loco,  effidtur  de  jurisdictione  lod.« 

46.  Forenses  duo  existentes  in  exerdtu  Perusino,  si  in  territorio 
Aretino  delinquant. 

47.  Statutum  pimitivum  simplidter  loquens,  quando  comprebendat 
dvem  delinquentem  extra  territorium,  ad  hoc  ut  possit  contra  eum 
procedi  et  puniri  secundum  statuta  suae  civitatis  et  num.  48. 

49.  Cautela  in  formanda  inquisitione  contra  dvem  delinquentem 
extra  territorium. 

50.  Poena  imposita  quando  extendat  effectum  suum  extra  territoriiun 
judicantis. 

51.  Publicatio  bonorum  an  extendatur  ad  bona  alibi  sita,  et  ad  quem 
dominum  pertineat. 


The  14th  Section  begins  as  follows  : — 

''Nunc  veniamus  ad  Gloss.  qu»  didt  Quod  si  Bon.  &c.  cujus  occaaione 
videnda  sunt  duo  :  et  primd  utrum  statutum  porrigatur  extra  territo- 
rium ad  non  subditos. — Secundd  utrum  effectus  statuti  porrigatur  extra 
territorium  statuentium. 

' '  £t  primd  quaere  quid  de  contractibus.  Pone  contractum  celebratiun 
per  aliquem  f orensem  in  hAc  civ itate  litigium  ortum  est  et  agitata  lia  in 
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loco  originis  contrahentis  cujus  loci  statuta  dicent  servari  vel  Bpectari  ? 
Quam  ilLe  quaestionea  sunt  multum  reyolutas  omissis  aliifl  distinctioni' 
buB  plenius  quoa  Doctores  dicant  hie  distingue. 

Ant  loquimur  de  statuto  aut  de  consuetudine  quae  respiciunt  ipeius 
contractiis  solennitatem  aut  litis  ordinationem  aut  de  his  quw  pertinent 
ad  jurisdictionem  ex  ipso  contractu  evenientis  executionis. 

Primo  casu  inspicitur  locus  contractus  (ad  1.  si  fundus  de  evic.  cl.  1.  2 
quern  ad  test,  ap.).* 

Secundo  casu  aut  quteris  de  lus  quae  pertinent  ad  litis  ordinationem 
et  inspicitur  locus  judicii  ab  f  aut  de  his  quae  pertinent  ad  ipsius  litis 
dedsionem  et  tunc  aut  de  his  quto  oriuntur  secundum  ipsiuB  oontractiis 
naturam  tempore  contractCts  aut  de  his  qua)  oriuntur  ex  posfc  facto 
propter  negligentiam  vel  moram.  Primo  casu  inspicitur  locus  con- 
tractfUi  X  et  intelligo  locum  contractiis  ubi  est  celebratus  contractus  non 
de  loco  in  quem  collata  est  solutio.  Nam  licet  fundus  debeat  solvi  ubi 
est  tunc  inspicitur  locus  contracttis.  Fallit  in  dotem  §  ut,  &c.  propter 
rationem  ibi  positam  in  textu. 

Secundo  casu  aut  solutio  est  collata  in  locum  certum  aut  in  pluribus 
locis  alternative  ita  quod  electio  sit  actons,  aut  in  nullum  locum  quia 
promissio  fuit  facta  simpliciter. 

Primo  casu  inspicitur  consuetudo  quae  est  in  illo  looo  in  quem  est 
collata  solutio.  || 

Secundo  et  tertio  casu  inspicitur  locus  ubi  petitur.H 

"Batio  prsddictorum  est  quia  ibi  est  contracta  negligentia  seu  mora." 

Then  Bariolus  proceeds  to  aay : — 

''Ex  prsBdictis  possunt  solvi  multae  quaestiones,"  and  he  gives  an 
example  : — "  Statutum  est  Assissii  unde  est  mulier  ubi  est  celebratus 
contractus  dot^^  et  matrimonii,  quod  vir  lucretur  etiam  partem  dotis 
uxore  moriente  sine  liberis  ;  in  h4c  verd  civitate  Perugii  unde  est  vir 
statutum  est  quod  vir  lucretur  dimidium,  quid  spectabitur?  oert^ 
statutiun  terr»  viri." 


*  Every  position  in  the  text  of  Bartolus  professes  to  be  built  upon  dicta  of  the 
Roman  Law.  W'dchter  and  Savigny  have,  however,  clearly  shown  that  these  dicta 
frequently  do  not  support  the  positions  in  the  text. 

Dig,  xxi.  t.  ii.  6.  '*  Si  fundus  venieiit,  ex  consuetudine  ejus  regionia  in  qua  nego- 
tium  gestum  est  pro  evictione  caveri  oportet.*' 

Cod,  vi.  t.  xxxii.  2.  "  Testauienti  tabulas  ad  hoc  tibi  k  patre  dataa  ut  in  patriam 
perferantur  affirmans,  potes  illuc  perfeiTe  nt  secundum  leges  moresque  locorum  in- 
sinuentur." 

t  Dig.  xxii.  t.  v.  8,  in  fine,  *'  Quod  ad  testes  evocandos  pertinet  diligenUae  judi- 
cantis  est  explorare  qu«  consuetudo  in  eft  provincift  in  qu4  judicat  fuerit/'  &c 

X  Refers  again  to  Dig,  xxi.  t.ii.  6,  and  to  Dig.  xL  iv.t.  vii.  21.  **  Contraxisse 
unusquisque  in  eo  loco  intelligitur  in  quo,  ut  solveret  se  obligavit." 

§  Dig.  V.  t.  1.  65.  "  Exigere  dotem  mulier  debet  illic  ubi  maritus  domidliom 
habuit  non  ubi  instrumentnm  dotale  oonscriptum  est." 

II  Refers  to  Dig.  ted  (pace  tanti  viri)  qwere  Cod  iv.  2,  si  certum  petatur,  1.  x. 
Dig.  zxiii.  6,  &c- 

f  Refers  to  authorities  already  cited. 
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And  shoi-tly  afterwards  another  example  occitr«;— "  Aut  quia  vult 
pefcere  restitutionem  ex  laasione  contingeiite  in  ipso  contractu  tempore 
sctta  et  inspiciamus  locum  act(is  aut  ex  Icesione  contingente  post  actum 
ex  aliis  negligentiis  ut  mor4,  et  inspiciamus  locum,  ubi  est  iUa  mora 
contracta  ut  ex  prsedictis  apparet :  et  sic  si  esset  in  loco  Judicii  inspicia- 
mus locum  Judicii."  He  then  considers  the  other  subjects  mentioned 
in  the  sections  of  the  heading  to  his  chapter ;  but  a  sample,  longer, 
perhaps,  than  is  justified  by  the  size  of  this  volume,  has  already  been 
giyen  to  the  reader. 
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CHAPTER  XVIL 

THE   PERSONAL  STATUTE — STATUS — JUS  IN  PERSONA 

POSITUM. 

CCCLXy.  The  subject  of  this  chapter  is  the  considera- 
tion of  what  Law  shall  govern  the  Personal  Status  (a)  of  the 
individual  in  a  foreign  State — ih^jus  positum  in  persona  ipsd 
cusjusque  {b) ;  or^  in  the  language  of  continental  jurists^  what 
State  is  to  furnish  the  Personal  Statute  of  an  individual 
commorant  in  a  foreign  State  ? 

It  is  clear  that  the  consideration  of  the  Law  which  governs 
the  capacity  of  the  individual  to  acquire  jural  relations 
precedes^  in  the  natural  order  of  things^  the  consideration 
of  the  Law  which  is  to  govern  the  jural  relations  when 
acquired. 

CCCLXVI.  ISj  then^  this  Law  to  be  the  Law  of  the 
Foreigner's  Origin  (Oriffinis)?  the  Law  of  his  Domicil 
{Domicilii)  ?  the  Law  of  the  place  in  which  the  act  has  been 
done,  or  the  contract  entered  into^  which  occasions  the 
enquiry  {lex  loci  actus  vel  contractus)^  or  the  Law  of  the 
place  in  which  he  happens  to  be  at  the  time  when  the  ques- 
tion is  raised  {lex  fori)? 

CCCLXVII.  The  due  investigation  of  this  subject  re- 
quires the  following  arrangement : — To  consider — 

1.  The  doctrine  which  prevails  out  of  England  aad  the 
United  States  of  North  America. 


(a)  According  to  Story,  "  the  capacity,  state,  and  condition  of  per- 
sons."— Ch.  iv.  8.  50.  See  Wharton,  chap,  iii  Personal  Status ;  Bar, 
DrUte  Ahtheilung,  c.  ii.  :  Die  Bechta-  und  HoJhdlungafShigkeit  (Status). 
Cockbum  {Lord  Chief  Justice)  on  NoitvonaHty  :  London,  1869. 

(6)  Do7iellus,  I.  i. 


STATUS:  HOW  DETERMINABLE.         253 

2.  The  doctrine  which  prevails  in  England  and  the  United 
States  of  North  America. 

3.  The  limitations  which  confine  the  application  of  both 
doctrines. 

CCCLXVIII.  First,  as  to  the  doctrine  which  prevails 
out  of  England  and  the  United  States  of  North  America ; 
an  overwhelming  majority  of  authorities  upon  the  subject 
pronounce  that  the  Law  which  governs  the  Status  is  the 
Law  of  the  Doinicil  (c) : — a  great  majority  pronounce  that 
if  the  Domicil  of  Origin  has  been  abandoned,  and  a  new  one 
acquired,  the  law  of  the  latter — that  is,  the  law  of  the  actual 
Domicil — ought  to  govern. 

CCCLXIX.  It  is  not,  however,  contended  that  the  law 
of  the  new  Domicil  has  any  retroactive  effect  on  obligations 
contracted,  or  acts  done  under  the  Law  of  the  old  Domicil. 
It  is,  of  course,  assumed  that  such  acts  and  obligations  are 
of  a  private  and  not  a  public  character  (rf) ; — that  they 
concern  the  individual,  and  not  the  State. 

CCCLXX.  It  is  obvious  that  this  proposition  as  to  the 
paramount  authority  of  the  law  of  the  actual  Domicil  may, 
unless,  indeed,  it  be  universally  incorporated  into  the  Muni- 
cipal Law  of  each  State,  tend  to  a  collision  of  laws  in  various 
ways : — 


(c)  Savigmfy  yilL  s.  362.  JRocco,  p.  iii.  '^  Xe  qualUd,  persondli  legitta- 
mente  infisse  nel  luogo  del  domicilio  si  mantengono  mai  sempre  intere 
col  mutar  che  si  fa  della  residenza  e  passagiera  dimora." — P.  147.  "  U 
principio  cui  vuolsi  tener  f ermo  si  ^  come  abbiam  detto  di  sopra,  che  le 
legge  personali  del  domicilio  accompagmmo  gP  individui  in  tutti  i 
luoghi  nella  terra."  What  can  be  stronger ?  FodiXy  s.  27  :  ''La  loi 
personnelle  de  cbaque  individu,  la  loi  dont  il  est  snjet  qnant  h,  sa  per- 
Bonne  et  celle  de  la  ruUion  dont  U  est  membre  .  .  .  .  la  loi  de  cette 
nation  est  sa  loi  personnelle  depuis  le  premier  moment  de  son  existence 
physique."  This,  it  will  be  observed,  however,  is  Law  of  Origin,  not 
necessarily  of  DomiciL 

((2)  The  Scotch  Courts  pronounced  a  divorce  upon  a  marriage  con- 
tracted between  English  persons  in  England,  when  marriage  was  in- 
dissoluble, on  the  ground  that  marriage  lb  a  contract  of  a  public  cha- 
racter, and  that  the  incidents  of  it  must  be  subject  to  the  laws  of  the 
country  in  which  the  contracting  parties  reside. 
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1.  Between  the  Law  of  the  Origin^  or  the  Domicil  of 
Birth^  and  the  Law  of  the  actual  Domicil ;  when  the  sen- 
tence of  the  latter  requires  execution  in  the  country  of  the 
former. 

2.  Between  the  Law  of  Origin  and  of  the  Domicil,  and 
the  Law  of  the  place  where  the  contract  is  entered  into,  or 
the  act  done. 

3.  Between  the  Law  of  the  Domicil  and  the  Law  of  the 
place  in  which  the  thing  adjudicated  upon  happens  to  be 
situate. 

It  is  the  more  necessary  to  mention  these  modes  of 
collision,  because  in  Story's  elaborate  and  learned  work, 
the  Conflict  of  Laws,  they  are  not  always  very  clearly  dis- 
criminated (e). 

CCCLXXI.  The  position,  however,  already  stated — viz. 
that  the  Law  of  the  Domicil  determines  the  Status,  and, 
therefore  travels  with  the  person,  binding  on  him  all  its 
capacities  and  incapacities,  wherever  he  goes,  rests,  as  an 
abstract  proposition,  upon  a  very  largely  preponderating 
authority  of  jurists, — upon  the  recognition  of  it  by  courts  of 
justice, — and  has,  moreover,  been  expressly  incorporated 
into  the  positive  legislation  of  the  principal  States  on  the 
European  Continent. 

CCCLXXII.  By  the  Code  Civil  of  France  it  is  enacted, 
**  Les  lois  concernant  I'^tat  et  la  capacity  des  personnes 
^'  r^glssent  les  Fran9ais  meme  residant  en  pays  Stranger." 

It  is  true  that  this  law  in  its  terms  affects  French  citizens 
only,  and  does  not  expressly  declare  that  the  Status  and 
capacity  of  the  foreigner  commorant  in  France  will  be 
governed  by  the  law  of  the  foreigner's  country.  But  it 
clearly  appears  from  the  discussions  which  preceded  the 
incorporation  of  this  article  into  the  Code,  that  such  was  the 
intention  of  the  framers  of  the  law :  such,  too,  has  been 
holden  to  be  its  effect  by  the  highest  authorities  in  France, 
and  by  the  decisions  of  the  first  tribunals  in  that  State  (/). 

(c)  Cf.  88.  66,  70,  73,  77,  81,  83,  94. 

(/)  FcdiXy  1.  L  t.  i.  8.  32,  p.  44,  cites  Tarc2e«mM,  ToMjUHer^  Co^otn, 
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CCCLXXIII.  Belgium  adopts  the  Law  of  Prancean  this 
matter,  and  so  do  the  cantons  of  Geneva,  Yaud,  and  Berne. 

CCCLXXIV.  The  Austrian  Code  (ff)  provides  that  the 
personal  capacity  of  the  Austrian  subject  shall  be  governed 
hj  the  Law  of  his  Domicil  as  to  transactions  in  another 
country ;  and  with  respect  to  foreigners,  that  their  personal 
capacity  shall  be  determined  according  to  the  laws  of  their 
country,  and  that  their  country  shall  be  taken  to  be  the 
place  of  their  Domicil,  and,  if  they  have  no  proper  Domicil, 
the  place  of  their  birth  (A);  unless  the  Austrian  Law  shall 
have,  as  in  the  case  of  slavery  and  serfdom,  specially  provided 
otherwise. 


Merlin.  Thk  last  author  observeB  :— "  Du  principe  que  lea  lois  Fran- 
daises  concemant  I'^tat  et  la  capacity  des  personnes  r^gissent  les 
Fran^ais  m^me  residant  en  pays  stranger,  il  suit  tout  naturellement 
que,  par  reciprocity,  les  lois  r^gissent  IMtat  et  la  capacity  des  strangers 
les  suivant  en  France,  et  que  c'est  d'apr^  ces  lois  que  les  tribunaux 
Fran9ais  doivent  juger  s'ils  ont  ou  n'ont  pas  tel  dtat,  s'ils  sont  capables 
ou  incapables." — RSpertoire  v.  Loi,  s.  6,  n.  6. 

The  discussion  arose  on  the  first  part  of  the  third  article,  "  Les  Lois 
obligent  ceux  qui  habitent  le  territoire." 

The  doctrine  in  the  text  is  maintained  by  an  arrSt  of  the  Cour 
Royale  of  Paris,  1836  ;  by  another  of  the  25th  November,  1831 ;  by 
one  of  the  Cour  Boyale  of  Bordeaux,  of  16th  July,  1841 ;  by  a  judg- 
ment of  the  Tribunal  de  Premiere  Instance  at  Pans,  in  1842.  There 
is  a  decision  of  the  Cour  Royale  at  Paris,  15th  March,  1831,  which  is 
of  a  contrary  tenor  ;  but  the  circumstances  of  the  case  were  peculiar. 

Savigny,  viii.  p.  146,  agrees  with  Fcdix, 

(g)  (Esterr.  biirgerlicke  Ckaetzlmchy  1811. 

(h)  Die  gesetdiche  BehancUung  der  AudUnder  in  (Esterreich,  von 
D.  PiittliTigen,  s.  47.  ' 

Savigny,  viii.  s.  363. 

FceUxj  vbi  nipra. 

Savigny,  viii.  s.  363.     Zustand  der  Person  an  sich.  (Fortsetzung). 

Savigny,  viiL  s.  362,  is  most  decided  and  uncompromising  in  main- 
taining the  law  of  the  Domicil  as  the  true  law  for  deciding  the  StcUiis. 

"  Meine  Meinung  geht  also  vielmehr  dahin,  dass  Jeder  in  seinen 
personlichen  Zustanden  stets  nach  dem  Recht  seines  Wohnsitzes  zu 
beiurtheilen  ist ;  ohne  Unterschied,  ob  darttber  im  Inland  oder  im 
Ausland  geurtheilt  werde ;  eben  so  obor  auch  ohne  Unterschied,  ob 
die  personliche  Eigenschaft  an  sich,  oder  die  rechtliche  Wirkimg  der- 
selben^  beortheilt  werden  soE" 
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CCCLXXV-  The  Prussian  Code  of  Laws  {Das  Allge- 

meine  Landrecht)  enacts   as    its  fundamental  proposition. 

That  the  personal  qualities  and  capacities  of  a  man  are  to 

be  determined  according  to  the  laws  of  the  Judicial  Tri^ 

bunal  to  which  his  true  and  proper  Domicil "  {eigentlicker 

Wohnsitz — domicile  reel)  "  is  subject." 

This  proposition  relates  to  Prussian  subjects,  and  does  not 
distinguish  between  the  exercise  of  their  capacity  at  the  place 
of  their  Domicil,  or  elsewhere.  With  respect  to  foreigners, 
the  same  law  provides  as  follows : — *^  The  subjects  of  Foreign 
"  States  who  live  in  this  country  are  to  be  judged  according 
"  to  the  aforementioned  enactment." 

CCCLXXVI.  It  will  be  seen  hereafter  that  these  prin- 
ciples, both  of  the  Austrian  and  Prussian  Law  receive  some 
modification  in  their  application  to  questions  concerning  the 
validity  of  contracts — ^modifications  which  have  for  their 
excellent  object  the  maintaining  the  substantial  and  real 
intention  of  the  engagement. 

CCCLXXVII.  The  Bavarian  Code  provides  that  in 
causis  mere  persdnalibusy  recourse  shall  be  had  to  the  Law  of 
the  Domicil. 

The  Code  of  the  Grand  Duchy  of  Baden  adopts  the  rule 
of  the  French  Code,  with  a  most  material  exception,  as  to 
all  questions  relating  to  contract — an  exception  which  hafi  a 
tendency  to  assimilate  the  Law  of  Baden  to  that  which 
prevails  in  Great  Britain  and  North  America. 

CCCLXXVIII.  The  law  of  Holland  appeara  to  contain 
a  yet  greater  infraction  of  the  general  principle :  for  it  pro- 
vides that  the  Dutch  Laws  relating  to  the  Status,  shall  bind 
the  Dutchman  in  every  other  country ;  but  that  the  foreigner, 
resident  in  Holland,  shall  be  subject  to  the  Dutch  Law  only, 
and  not  to  the  law  of  his  Domicil. 

CCCLXXIX.  As  to  the  Italian  States. 
Sardinia  adopted  in  her  Codice  Civile  the  three  proposi- 
tions of  the  third  Article  of  the  French  Code ;  and,  it  is  pre- 
sumed, would  have  applied  them  also  to  foreigners. 
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The  Papal  States  enacted^  in  1836^  that  the  Personal  Law 
of  the  Domicil  followed  the  subject  of  it  everywhere. 

The  Two  Sicilies,  according  to  the  opinion  of  M.  Foelix^ 
resembled  the  Dutch;  because — though  they  incorporated 
into  their  Code  the  three  propositions^  above  referred  to^  of 
the  French  Code — ^they,  by  their  fifth  Article,  declared  that 
the  laws  are  binding  on  fdl  who  dwell  in  the  land,  whether 
they  be  citizens,  domiciled  strangers,  or  sojourners ;  and  did 
not  accompany  the  statement  with  the  reservation  as  to  ''  les 
**  lois  de  police  et  de  surete  "  of  the  French  Code.  Yet,  no 
author  lays  down  the  rule  that  personal  qualities  depend  on 
the  Law  of  the  Domicil  more  strenuously  than  Bocco  (z),  the 
principal  Neapolitan  writer  on  the  Conflict  of  Laws,  on 
whose  authority  M.  Foelix  is  in  the  habit  of  relying. 

Italy  has  now  enacted,  in  the  6th  Article  of  the  Pre- 
liminary Disposition  of  her  Code,  that  the  personal  law  of 
the  Domicil  shall  follow  the  subject  of  it  everywhere. 

CCCLXXX.  Russia  appears  to  have  no  law  analogous 
to  or  resembling  the  third  Article  of  the  French  Code,  but 
to  contain  provisions  in  the  same  spirit  and  to  the  same  effect 
as  those  already  referred  to  in  the  Dutch  Law.  The  Bussian 
enactment  as  to  the  foreigner  is  (103),  ^'  Pendant  tout  le 
^^  temps  de  son  s6jour  il  est  soumis,  quant  k  la  personne  et  ses 
'*  biens,  aux  dispositions  des  lois  Busses,  et  a  droit  de  leur 
'^  protection ;  "  though  in  the  preliminary  title  of  the  new 
Civil  Code  of  Poland  (existing  in  1861)  the  third  Article  of 
the  French  Code  was  introduced  ( /)• 

(i)  '^Le  qualitk  personali  legitiinamente  infisse  nel  luogo  del  domi- 
cilio  si  mantengono  nud  sempre  intere  col  mutar  ohe  si  fa  della  resi- 
deiua  e  paasagiera  dimora.  Quantimque  il  diritto  delle  genti,  che 
jiecessario  dai  Giufr-pubbliciflti  si  appella,  non  ordini  questa  vicendevole 
appUcazione  e  autoritk  delle  leggi  di  unb  stato  sul  territorio  dell'  altro 
nessuna  primitiva  obligazione  stringe  le  nazioni  a  riconoscere  provedi- 
menti  stranieri,  nullameno  il  diritto  delle  genti  volontario,  il  quale 
iniende  alia  perfeBsione  progressiva  dei  popoU,  altamente  il  richiede." 
—Bocco,  113-14. 

( j)  FodiXy  vhi  supra. 

The  Bevue  Etrcmg^e  ei  Frangaise  de  Legislation,  <S:c,  t.  ilL  contains  a 
translation  of  that  part  of  the  Russian  Code  which  relates  to  "  L6gii- 

VOL.  IV.  8 
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CCCLXXXI.  Secondly,  we  have  to  consider  the  doctrine 
on  the  subject  of  the  Personal  Status  which  prevails  in  Eng- 
land and  the  North  American  United  States.  The  jurispru- 
dence of  the  United  States  of  North  America,  and,  in  some 
respects,  that  of  England  also,  differs  materially  from  the  doc- 
trine of  the  codes  and  jurists  of  the  European  continent  (A). 

It  is,  indeed,  true  that  the  Status  of  persons  with  respect 
to  acts  done  and  rights  acquired  in  the  place  of  their  Domicil, 
and  contracts  made  concerning  property  situated  therein,  will 
be  governed  by  the  law  of  that  Domicil ;  and  that  England 
and  the  United  States  will  hold  as  valid  or  invalid  such  acts, 
rights,  and  contracts,  accordingly  as  they  are  holden  valid  or 
invalid  by  the  Law  of  the  Domicil.  But  this  proposition  is 
very  far  from  being  equivalent  to  the  proposition  of  the 
French  Code, — ^viz.  that  the  Laws  which  concern  the  status 
and  capacity  of  persons  govern  Frenchmen,  even  when  resi- 
dent in  a  foreign  country  (/)• 

CCCLXXXII.  The  state  of  jurisprudence  presented  by 
the  practice  of  the  English  and  American  tribunals  upon  the 
question  of  the  Personal  Status  of  foreigners  will  be  found 
very  unsatisfactory,  whether  it  be  considered  with  referenoe 
to  Comity,  as  being  at  variance  with  the  law  of  the  rest  of 
the  Christian  world,  or  with  reference  to  its  own  domestic 
jurisprudence,  being  marked  by  painful  and  clumsy  incon- 
sistencies. 

No  impartial  person  can  rise  from  the  perusal  of  Story's 
fourth  chapter  on  the  '^Capacity  of  Persons,"  occupying 
nearly  one  hundred  and  thirty  closely  printed  pages,  without 
a  sense  of  the  confusion  into  which  the  jural  relations  of 
mankind  are  plunged  in  a  great  measure,  though  certainly 
not  altogether,  by  the  peculiarity  of  what  is  called  the 
*'  Common  Lato.^^ 

laUonlfUematumdU  de  V Empire  Ruue,'*  P.  550  oontainB  the  proviBionfl 
respectiiig  *'  Etranger  en  Buasie" 

(h)  iStory,  as.  101-106. 

1  BwrgCf  p.  132. 

(Q  Videpost. 
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CCCLXXXIIL  It  will  be  necessary  in  the  following 
chapters  to  consider  whether  there  are  or  are  not  grave  dis- 
crepancies between  the  English  and  Continental  Law  on  the 
subject  of  Statusy  e.g.  in  the  chapters  relating  to  disabilities 
incident  to  minority.  It  will  be  sufficient^  in  this  place^  to 
notice  the  principal  features  (w).  Story — pressed  by  the 
weight  of  his  own  erudition — knowing  how  much  the  law  of 
the  United  States  of  North  America  differed  from  that  of 
the  rest  of  Christendom  on  this  pointy  and  anxious  to  defend 
the  ^^  Coipmon  Law/'  is  driven  to  the  necessity  of  making 
such  statements  as  these : — ^^  The  truths  however^  seems  to 
"  be  that  there  are,  properly  speaking,  no  universal  rules  by 
'^  which  nations  are,  or  ought  to  be,  morally  or  politically 
'^  bound  to  each  other  on  this  subject :  whatever  rules  it  may 
adopt,  or  whatever  it  may  repudiate,  will  be  alike  the  dictate 
of  its  own  policy  and  sense  of  justice ;  and  whatever  it  may 
allow  or  withhold  will  always  be  measured  by  its  own  opinion 
^^  of  the  public  (ue.  the  domestic)  convenience  and  benefit, 
"  or  of  the  public  prejudice  and  injury,  arising  therefrom." 
These  observations  are  made,  generally,  it  must  be 
remarked,  not  with  respect  to  the  particular  exceptions 
demanded  by  the  public  policy  of  the  State,  but  with 
respect  to  personal  qualities  of  a  general  nature ;  and  it  is 
obvious  that  if  his  doctrine  be  sound,  there  is  an  end 
altogether,  so  far  as  Status  is  concerned,  of  a  Jus  Gentium 
and  of  Private  International  Law,  founded  upon  the  theory 
of  a  community  of  States.  It  is  a  matter  of  indifference 
(Story  says)  whether  a  country  suffers  the  Status  of  foreigners 
to  be  governed  by  the  Law  of  their  Domicil  or  not — whether 
it  JEtdopt  the  Law  of  their  ^^  actual  Domicil "  according  to 
^^  the  more  general  doctrine ; "  or,  according  to  '^  the  stricter 
"  doctrine,"  it  adopt  the  Law  of  "  the  Domicil  of  Birth : " 
probably  the  former,  he  bbjb,  is  the  safer  and  most  con- 
venient rule.  But  surely  this  is  a  false  standard  and  a 
Lesbian  measure.  The  question,  in  matters  of  this  universal 

(m)  S.  75. 
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character — in  which  no  considei'ation  oT  imperial  policy  or 
constitutional  law  is  concerned^— is^  what  does  nniyersal 
justice  demand  ?  not  what  does  the  supposed  convenience  of 
a  particular  State  require.  See  the  consequence.  The 
Court  of  Louisiana  (n\  in  a  celebrated/and  leading  case^ 
came  to  the  monstrous  conclusion^r-viz. :  that  they  would 
recognise  the  personal  disability  of  a  foreigner  in  a  case  of 
minority,  where  it  wad.  contrary  to  their  own  law  on  the 
subject,  if  such  recognition  helped  to  sustain  a  contract  with 
an  American  citizen ;  but  if  it  had  the  opposite  effect,  they 
would  refuse  to  recognise  it — ^in  the  one  case  the  lex  domicilii ; 
in  the  other,  the  lex  loci  contract&s  ought  to  govern.  Now, 
Story  is  at  a  loss  to  understand  this  decision,  .he  says:-^ 
'^  Such  a  course  of  decision  ceirtainly  may  be  adopted  by  a 
*^  government  if  it  shall  so  choose.  But,  then,  it  would  seem 
''  to  stand  upon  mere  arbitrary  legislation  and  positive  law, 
*^  and  not  upon  principle.  The  difficulty  is  in  seeing  how  a 
'^  courtj  without  any  such  positive  legislation,  could  arrive  at 
^^both  conclusions."  But  if,  in  the  case  of  a  foreigner, 
a  court  may  mete  out  justice  according  to  itQ  opinion  of  what 
is  best  for  'Hhe  public  conveniences  "  of  its  own, State,  the 
difficulty  does  not  seem  great.  "  Public  cOpv^nietice,"  con- 
sidered altogether  apart  from  private  justice,  may  point  out^ 
as  it  appears  to  have  done,  the  adoption  of  both  principles, 
though  absolutely  repugnant  to  each  other. 

It  is  very  remarkable  that  the  same  Court  appears  pre- 
viously to  have  laid  down,  in  substance,  the  general  European 
Doctrine,  ^'ihat  the  Laws  of  the  Domicil  of  Origin  govern 
^'  the  state  and  condition  of  the  minor  into  whatever  country 
"he  removes"  (o),  and  "that  personal  inoapacities  com- 
"  municated  by  the  laws  of  any  particular  jdace^  accompany 
"  the  person  wherever  he-  goes "  (p).      :  '     ' 

\ r-Hrr .    \     .  Hi. 

(n)  SomI  v.  His  Creditors^  17.  Martm^s  {Americ,)  Mep,  696 ;  s.o. 
8  LouM.  Bep,  678. 

(o)  Story,  s.  77.   Barrera  v.  Alpiiente,  18  Martin's  (Americ.)  Bep,  6d. 

(p)  lb,  s.  78.  Le  Breton  v.  No\uMif  3  Martin's  (Am^ric.)  Bep,  60 ; 
B.C.  1  Louis.  Bsp,  405. 
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The  Court  appears  to  have  departed  from  this  doctrine  in 
later  cases ;  but  they  are  remarkable  as  being,  I  belieye^  the 
only  instances  in  which  the  European  Doctrine  of  Status 
has  been  maintained  by  a  Court  in  the  United  States  of 
North  America. 

An  English  President  of  the  Court  of  Demerara  and 
Essequibo,  Mr.  Henry  {q),  in  giving  judgment  on  a  plea  of 
English  certificate  of  bankruptcy  in  bar,  in  a  foreign  juris- 
diction, to  the  suit  of  a  foreign  creditor,  observes  as  follows : — 
''  Again,  the  effect  which  one  country  gives  to  the  laws  of 
'^  another,  is  further  shown  in  the  case  of  prodigals,  minors, 
idiots,  lunatics :  these  qualities  accompany  the  person  every- 
where, when  attached  to  him  by  a  competent  jurisdiction 
in  his  own  country,  so  far,  that  the  foreign  judge  will 
^'  confirm  them  as  to  property  in  his  own  jurisdiction."  And 
the  learned  judge  in  the  preface  to  the  report  of  his  judgment 
remarks, '' Although  the  universal  admission  of  Foreign  Law 
'^  in  any  State  would  be  highly  dangerous,  yet,  the  knowledge 
<'  and  admission  of  it  in  those  cases  which  are  of  an  univer- 
"  sal  nature,  as  those  of  bankruptcy,  idiocy,  lunacy,  majority, 
'' minority  (r),  marriage,  and  wills,  and  which  necessarily 
'^  affect  the  intercourse  of  different  States  with  each  other, 
*^  would,  for  many  reasons  to  be  seen  in  the  course  of  the 
^  work,  be  highly  desirable  and  advantageous  to  commercial 
"  intercourse"  {s).  And  again,  "  Personal  universal  qualities 
^  of  whatsoever  kind,  by  virtue  of  the  third  general  pro- 
*^  position,  and  the  Comity  of  nations,  accompany  the  person 
"everywhere"  (t). 


(g)  Henry  <nh  Foreign  Loajo,  Odwm  v.  Forbes  (1823,  A.D.).  This  im- 
poxtanfc  judgment  was  confirmed  on  appeal,  and  was  dedicated,  by 
permission,  to  Sir  W.  Grant.  It  is,  or  was,  entitled  therefore  to  every 
respect.  Yet  somel  of  the  principles  contained  in  it  have  been,  as 
will  be  seen,  entirely  departed  from. 

(r)  This  is  not  to  be  reconciled  with  Euding  v.  Smith,  2  Consistory 
Beports,  391-2. 

(s)  Henry  on  Foreign  Law,  pp.  8  and  9,  Odwin  v.  Forbes. 

{t)  lb.  p.  5. 
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CCCLXXXIV.  But  the  English  Courts  have  been  sup- 
posed to  hold  that  certain  incapacities  attached  by  the  Law 
of  their  Domicil  to  minors  do  not  necessarily  travel  with 
them  into  other  countries,  and  to  have  pronounced  Contracts 
of  Marriage  (u),  as  well  as  contracts  for  loans  of  money  {x), 
by  English  persons,  valid  according  to  the  lex  loci  contractus ^ 
but  invalid  according  to  the  Law  of  the  English  Domicil, 
to  be  valid  contracts  in  England.  While,  on  the  other  hand, 
they  have  holden  that  certain  incapacities,  attached  by  the 
lex  domicilii^  do  travel  with  the  individual,  and  have  refused 
to  recognise  the  validity  of  a  second  marriage,  contracted  by 
English  persons  during  the  life  of  the  first  wife,  after  a 
divorce  by  a  foreign  State  of  an  English  marriage  (y) :  they 
have  also  refused  to  recognise  the  validity  of  an  English 
marriage  abroad,  within  the  prohibited  degrees  of  affinity  {z). 

So  they  have  refused  to  recognise  marriages  contracted 
abroad  in  evasion  of  the  English  Statute,  respecting  the 
Boyal  Family  {a). 

And  the  English  Courts  have  also  made  the  following 
irreconcileable  decisions.  They  have  holden  that  the  legiti- 
macy of  a  person  depends  on  the  Law  of  his  Origin  or  Birth 
(ft) ;  and  yet,  that  a  person  legitimate  by  that  law  (c)  may 
be  incapable  of  inheriting  real  estate  in  England,  because 
he  was  not  legitimate  for  that  purpose  {d). 

The  English  Law  wouldprobably  tespectthe patriapotestcLS 
of  a  foreign  father  (e),  that  is,  within  all  reasonable  limits. 


(u)  Dalrymple  v.  DaLrympUy  2  ConaistoTy  i2ep.  54. 
(x)  Male  y.  Boherts,  2  Espinasse^  N.  B.  p.  163. 
(y)  Conway  v.  Beasley,  3  Haggard^s  Beports,  639. 
Lolly's  Case,  1  BusseU  db  Byan's  Cases,  239. 

(z)  Brook  V.  Brooky  3  Smale  d:  Giffard's  Beports,  48;  9  H.  Lord^ 
Casesy  193. 
(a)  Dvke  of  StAssex^  Case;  vide  post, 
(h)  In  re  Wright's  Trusts,  2  Kay  da  J6hi\son's  Bep,  575 ;  vide  post. 

(c)  e.g.  leg^tima,i»  per  sfiibsequens  fiMM/moiiium ;  vide  post, 

(d)  Videpod. 

(e)  Johnstone  v.  Beattie,  10  Chrke  ds  Finmlly's  Bep,  114 ;  vide  post. 
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This  question  will  be  found  more  fully  discussed  in  a 
subsequent  chapter  (J). 

CCCLXXXV.  The  true  doctrine  of  Modem  Inter- 
national Lawj  in  its  relation  to  Private  Persons^  is  correctly 
stated  by  Bar  (jg) ;  namely^  that^  whether  with  regard  to  the 
admioistration  of  civil  or  of  criminal  Law^the  Foreigner^  apart 
from  particular  exceptions  expressly  named^  ought  to  be 
placed  exactly  on  the  same  footing  as  native  subjects.  This 
was  the  doctriiie  maintained  by  the  great  medieval  jurists 
of  Italy. 

Discriminations  between  the  foreigner  and  the  native  have 
often  been  made,  on  grounds  of  public  policy,  with  regard 
to  the  tenure  of  landed  property,  and  also  with  respect  to 
arrest,  bail,  and  giving  security  for  costs  in  civil  causes.  But 
these  last  are  not  instances  of  inequality  of  treatment,  for 
it  is  manifest  that  these  precautions  are  necessary  to  put  the 
native  on  the  same  footing  as -the  foreigner ;  the  latter  being 
generally  free  from  those  impediments  to  flight  from  the 
country,  which  naturally  obstruct  the  action  of  the  latter. 
Against  the  maxim  here  laid  down  the  French  Law  has 
been  in  its  letter  the  chief  offender.  To  say  the  least,  that 
law  as  at  present  Juc/zceViZ/y  interpreted,  with  respect  to  theper- 
9ona  standi  of  the  foreigner  before  the  French  Tribunals, 
and  the  application  of  foreign  law  to  foreign  contracts  or 
acts,  cannot  be  pronounced  satisfactory.  It  would  seem 
that  there  is,  practically ^  a  discretion  left  to  the  Court  as  to 


(/)  Chap.  XXV.  On  GxMA'dianship,  See  this  subject  further  con- 
ddered  in  the  chapters  on  Marriage  omd  Divorce,  especially  the  case  of 
SimoHvn  v.  MaUac,  2  Swahey  db  Tristram's  Bep.  p.  67". 

(g)  Das  Intern,  Prvoat-  und  Straf-Eecht,  zweiie  AbtheUtrng,  §  27. 
Bar  says :  ''  Das  Franzosische  Ciyilgesetzbuch  hat  zwar  mehr  als 
andere  GesetzbUcher  die  Fremden  gegentlber  den  Franzosen  benach- 
theiligt."  He  refers  to  the  distinction  between  droiis  drnls  and 
natureiSf  established  to  the  injury  of  the  Foreigner  by  the  Gods  OivU, 
Art.  13  and  14,  and  C.  de  Conrni,  Art  675.  He  points  out  how  the 
best  French  jurists  have  striven  to  interpret  the  law  so  as  to  give 
equality  of  rights  to  foreigners  and  natives.  An  abridgement  of  jour's 
chapter. will  be  found  in  Wharton,  §  123  (6),  '^^« 
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the  application  of  ihe  foreign  law^  and  that  the  rejection  of 
it  by  the  Court  does  not  found  the  jurisdiction  or  warrant 
the  interference  of  the  Court  of  Cassation — ne  pent  donner 
ouverture  a  Cassation ;  there  must  be  also  the  contravention 
of  a  French  Law  (A).  Eminent  French  jurists,  however, 
liold  a  sounder  and  more  liberal  opinion ;  thej  point  out 
that,  with  respect  to  the  status  and  capacity  of  the  foreigner, 
the  law,  generally  speaking,  is  clearly  to  be  derived  from 
the  country  of  the  foreigner  (i). 

'*  La  disposition  du  troisidme  alin^a  de  FArt.  3  du  Code 
''  Civil  autorise  tl  croire  que  le  l^gislateurfran^ais  aentendu 
'^  laisser  les  Strangers  non  r^idant  en  France  sous  Tempire 
^^  de  leurs  lois  nationales  pour  tout  ce  qui  conceme  leur  £tat 
^^  et  leur  capacity.  Le  juge  fran9ais,  appel6  k  statuer  sur 
^'  la  validity  d'un  acte  pass^  par  un  stranger  et  attaqu£  par 
^^  ce  dernier  pour  cause  d'incapacit^,  doit  done,  en  g^n^ral, 
**  prendre  pour  guide  de  sa  decision  la  loi  nationale  de  cet 
**  etranger." 

CCCLXXXVa.  It  is  clearly  competent  to  each  State 
to  decide  for  itself,  both  whom  it  will  consider  to  be  aliens 
(;),  and  by  what  laws  they  shall  be  governed  in  their 
various  relations  to  the  community.  In  modem  times  the 
necessities  of  mankind,  the  extension  of  commerce,  sounder 


{h)  See  this  question  discuased  with  learning,  good  sense,  and  perspi- 
cuity in  the  *  Introduction '  by  M.  Demangeat  to  the  new  work, 
Journal  du  Droit  IntematioruU  Frivi,  Paris,  1874, 

(i)  MM,  Audrey  <fs  Eau  {Go^ws  de  Droit  Cvoil  Frcm^is,  t.  i.  §  31, 
pp.   90-92),  cited  ib.  13 — La  Di^posUion  du  troisihric  alinia  de  VArt, 

3  du  Code  (HvU, 

(J)  The  English  Acts  relating  to  aliens  apply  to  Ireland,  since  the  Act 
of  Union,  as  far  as  they  are  Acts  affecting  the  staius  of  persons  in 
allegiance  to  the  King  of  a  United  Kingdom. — Davies  v.  Lynch,  16 
W.  B.  1207  ;  Ir.  Q.  B. 

An  alien  is  a  subject  of  a  foreign  State  who  has  not  been  bom 
within  the  allegiance  of  the  crown  of  this  kingdom. — Beg.  v.  Burke, 
11  Cox,  C  C  138  ;  per  BramweU  B, 

The  mere  production  of  a  passport  found  on  a  prisoner,  which  is 
proved  to  bo  granted  by  the  authorities  of  a  foreign  State  to  natural 
bom  subjects  only,  is  not  eyidenoe  of  his  being  an  alien.— IM(2i 
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andl  wider  views  of  policy,  have  led,  and  are  still  leading,  to 
the  abolition  of  restrictions,  the  creatures  of  feudal  law  and 
national  jealousy,  upon  this  subject ;  which  is  touched  upon 
in  various  chapters  of  this  volume  and  this  work  (A). 

The  most  complete,  and  in  many  respects  the  most  sur- 
prising, change  has  been  effected,  as  already  mentioned  (Z), 
no  later  than  during  the  year  1870,  in  the  law  of  England 
and  the  United  States  of  North  America  (m). 

The  English  **  Naturalisation  Act "  (n)  of  that  year  enacts 
as  to 

STATUS  OF  ALIENS  IN  THE  UNITED  KINQDOM. 

Sect.  2.  Real  and  personal  property  of  every  description 
may  be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in. 
the  same  manner  in  all  respects  as  by  a  natural-4)om  British 
subject ;  and  a  title  to  real  and  personal  property  of  every 
description  may  be  derived  through,  from,  or  in  succession 
to  an  alien  in  the  same  manner  in  all  respects  as  through, 
from,  or  in  succession  to  a  natural-bom  British  subject: 
Provided,— 

(1)  That  this  section  shall  not  confer  any  right  on  an 
alien  to  hold  real  property  situate  out  of  the  United 
Kingdom,  and  shall  not  qualify  an  alien  for  any  office 
or  for  any  municipal,  parliamentary,  or  other  franchise : 

(2)  That  this  section  shall  not  entitle  an  alien  to  any 
right  or  privilege  as  a  British  subject,  except  such 
rights  and  privileges  in  respect  of  property  as  are 
hereby  expressly  given  to  him : 

(3)  That  this  section  shall  not  affect  any  estate  or  in- 
terest in  real  or  personal  property  to  which  any  person 

{h)  E,g,  as  to  the  law  with  respect  to  Patentee  and  Copyright,  vide 
po9t,  chapter  zxyii. 

(Q  See  vol.  i.  App.  lY.  p.  646. 

(m)  This  Statute  has  been  decided  not  to  be  retrospectiye. — Sharp 
V.  De  St.  Sauveur  (1873),  41  L.  J.  Chanc.  576,  7  L.  B.  Cha.  App.  343. 

(n)  33  Vict.  c.  14. 
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has  or  may  become  entitled^  either  mediately  or  im- 
mediately, in  possession  or  expectancy^  in  pursuance  of 
any  disposition  made  before  the  passing  of  this  Act,  or 
in  pursuance  of  any  devolution  by  law  on  the  death  of 
any  person  dying  before  the  passing  of  this  Act. 
Sect.  3.  Where  Her  Majesty  has  entered  into  a  convention 
with  any  foreign  state  to  the  effect  that  the  subjects  or 
citizens  of  that  state  who  have  been  naturalised  as  British 
subjects  may  divest  themselves  of  their  status  as  such  sub- 
jects, it  shall  be  lawful  for  Her   Majesty,  by  Order  in 
Council,  to  declare  that  such  convention  has  been  entered 
into  by  Her  Majesty ;  and  from  and  after  the  date  of  such 
Order,  in  Council,  any  person  being  originally  a  subject  or 
citizen  of  the  state  referred  to  in  such  Order,  who  has  been 
naturalised  as  a  British  subject,  may,  within  such  limit  of 
time  as  may  be  provided  in  the  convention,  make  a  declara- 
tion of  alienage,  and  from  and  after  the  date  of  his  so 
making  such  declaration  such  person  shall  be  regarded  as 
an  alien,  and  as  a  subject  of  the  state  to  which  he  originally 
belonged  as  aforesaid. 

A  declaration  of  alienage  may  be  made  as  follows ;  that 
is  to  say, — If  the  declarant  be  in  the  United  Kingdom  in 
the  presence  of  any  justice  of  the  peace,  if  elsewhere  in  Her 
Majesty's  dominions^  in  the  presence  of  any  judge  of  any 
court  of  civil  or  criminal  jurisdiction,  of  any  justice  of  the 
peace,  or  of  any  other  officer  for  the  time  being  authorised 
by  law  in  the  place  in  which  the  declarant  is  to  administer 
an  oath  for  any  judicial  or  other  legal  purpose*  If  out  of 
Her  Majesty's  dominions,  in  the  presence  of  any  officer  in 
the  diplomatic  or  consular  service  of  Her  Majesty* 

Sect%  4.  Any  person  who  by  reason  of  his  having  been 
bom  within  the  dominions  of  Her  Majesty  is  a  natural-born 
subject,  but  who  also  at  the  time  of  his  birth  became  under 
the  law  of  any  foreign  state  a  subject  of  such  state,  and  is 
still  such  subject,  may,  if  of  full  age  and  not  under  any 
disability,  make  a  declaration  of  alienage  in  manner  afore- 
said, and  from  and  after  the  making  of  such  declaration  of 
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alienage  such  person  shall  cease  to  be  a  British  subject 
Any  person  who  is  bom  out  of  Her  Majesty's  dominions  of  a 
father  being  a  British  subject  maj^  if  of  full  age,  and  not 
under  any  disability,  make  a  declaration  of  alienage  in 
manner  aforesaid,  and  from  and  after  the  maldng  of  such 
declaration  shall  cease  to  be  a  British  subject 

Sect  5.  From  and  after  the  passing  of  this  Act,  an  alien 
shall  not  be  entitled  to  be  tried  by  a  jury  de  medietate 
tingvuB,  but  shall  be  triable  in  the  same  manner  as  if  he 
were  a  natural-bom  subject 

EXPATBIATION. 

Sect  6.  Any  British  subject  who  has  at  any  time  before, 
or  may  at  any  time  after,  the  passing  of  this  Act,  when  in  any 
foreign  state  and  not  under  any  disability,  Toluntarily  become 
naturalised  in  such  state,  shall,  from  and  after  the  time  of 
his  so  having  become  naturalised  in  such  foreign  state,  be 
deemed  to  have  ceased  to  be  a  British  subject  and  be  re- 
garded as  an  alien ;  Provided, — 

(1)  That  where  any  British  subject  has  before  the  pass- 
ing of  this  Act  voluntarily  become  naturalised  in  a 
foreign  state  and  yet  is  desirous  of  remaining  a  British 
subject,  he  may,  at  any  time  within  two  years  after  the 
passing  of  this  Act,  make  a  declaration  that  he  is 
desirous  of  remaining  a  British  subject,  and  upon  such 
declaration  herein-after  referred  to  as'  a  declaration  of 
British  nationality  being  made,  and  upon  his  taking  the 
oath  of  allegianccj  the  declarant  shall  be  deemed  to  be 
and  to  have  been  continually  a  British  subject ;  with 
this  qualification,  that  he  shall  not,  when  within  the 
limits  of  the  foreign  state  in  which  he  has  been  natural- 
ised, be  deemed  to  be  a  British  subject,  unless  he  has 
ceased  to  be  a  subject  of  that  state  in  pursuance  of  the 
laws  thereof,  or  in  pursuance  of  a  treaty  to  that  effect : 

(2)  A  declaration  of  British  nationality  may  be  made, 
and  the  oath  of  allegiance  be  taken  as  follows ;  that  is 
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to  say,— if  the  declarant  be  in  the  United  Kingdom  in 
the  presence  of  a  justice  of  the  peace ;  if  elsewhere  in 
Her  Majesty's  dominions  in  the  presence  of  any  judge 
of  any  court  of  civil  or  criminal  jurisdiction,  of  any 
justice  of  the  peace,  or  of  any  other  officer  for  the  time 
being  authorised  by  law  in  the  place  in  which  the 
declarant  is  to  administer  an  oath  for  any  judicial  or 
other  legal  purpose.  If  out  of  Her  Majesty's  do- 
minions, in  the  presence  of  any  officer  in  the  diplomatic 
or  consular  service  of  Her  Majesty. 

NATUBALISATION  AND  BESUMPTION  OF  BRITISH 

NATIONALITY. 

Sect.  7.  An  alien  who,  within  such  limited  time  before 
making  the  application  hereinafter  mentioned  as  may  be 
allowed  by  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  either  by  general  order  or  on  any  special  occasion, 
has  resided  in  the  United  Kingdom  for  a  term  of  not  less  than 
five  years,  or  has  been  in  the  service  of  the  Crown  for  a  term 
of  not  less  than  five  years,  and  intends,  when  naturalised, 
either  to  reside  in  the  United  Kingdom,  or  to  serve  under 
the  Crown,  may  apply  to  one  of  Her  Majesty's  Principal 
Secretaries  of  State  for  a  certificate  of  naturalisation. 

The  applicant  shall  adduce  in  support  of  his  application 
such  evidence  of  his  residence  or  service,  and  intention  to 
reside  or  serve,  as  such  Secretary  of  State  may  require. 
The  said  Secretary  of  State,  if  satisfied  with  the  evidence 
adduced,  shall  take  the  case  of  the  applicant  into  considera- 
tion, and  may,  with  or  without  assigning  any  reason,  give 
or  withhold  a  certificate  as  he  thinks  most  conducive  to  the 
public  good,  and  no  appeal  shall  lie  from  his  decision,  but 
such  certificate  shall  not  take  effect  until  the  applicant  has 
taken  the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalisation  is  granted 
shall  in  the  United  Kingdom  be  entitled  to  all  political  and 
other  rights,  powers,  and  privileges,  and  be  subject  to  all 
obligations,    to    which  a  natural-born  British  subject   is 
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entitled  or  subject  in  the  United  Kingdom,  with  this  qnali- 
fication,  that  he  shall  not,  when  within  the  limits  of  the 
foreign  state  of  which  he  was  a  subject  previously  to  obtain- 
ing his  certificate  of  naturalisation,  be  deemed  to  be  a 
British  subject  unless  he  has  ceased  to  be  a  subject  of  that 
state  in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  a 
treaty  to  that  effect 

The  said  Secretary  of  State  may  in  manner  aforesaid 
grant  a  special  certificate  of  naturalisation  to  any  person 
with  respect  to  whose  nationality  as  a  British  subject  a  doubt 
exists,  and  he  may  specify  in  such  certificate  that  the  grant 
thereof  is  made  for  the  purpose  of  quieting  doubts  as  to  the 
right  of  such  person  to  be  a  British  subject,  and  the  grant 
of  such  special  certificate  shall  not  be  deemed  to  be  any  ad- 
mission that  the  person  to  whom  it  was  granted  was  not 
.  previously  a  British  subject. 

An  alien  who  has  been  naturalised  previously  to  the 
passing  of  this  Act  may  apply  to  the  Secretary  of  State  for 
a  certificate  of  naturalisation  under  this  Act,  and  it  shall  be 
lawful  for  the  said  Secretary  of  State  to  grant  such  certifi- 
cate to  such  naturalised  alien  upon  the  same  terms  and  sub- 
ject to  the  same  conditions  in  and  upon  which  such  certifi- 
cate might  have  been  granted  if  such  aKen  had  not  been 
previously  naturalised  in  the  United  Kingdom* 

Sect.  8.  A  natural-bom  British  subject  who  has  become 
an  slien  in  pursuance  of  this  Act,  and  is  in  this  Act  referred  to 
as  a  statutory  alien,  may,  on  performing  the  same  conditions 
and  adducing  the  same  evidence  as  is  required  in  the  case  of 
an  alien  applying  for  a  certificate  of  nationality,  apply  to 
one  of  Her  Majesty's  Principal  Secretaries  of  State  for  a 
certificate  hereinafter  referred  to  as  a  certificate  of  re- 
admission  to  British  nationality,  re-admitting  him  to  the 
status  of  a  British  subject.  The  said  Secretary  of  State 
shall  have  tiie  same  discretion  as  to  the  giving  or  with- 
holding of  the  certificate  as  in  the  case  of  a  certificate  of 
naturalisation,  and  an  oath  of  allegiance  shall  in  like  manner 
be  required  previously  to  the  issuing  of  the  certificate. 
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A  statatory  alien  to  whom  a  certificate  of  re-admisoon 
to  British  nationality  has  been  granted  Bhall^  from  tiie  date 
of  the  certificate  of  re-admission,  but  not  in  respect  of  any 
previous  transaction,  resume  his  position  as  a  British  sub- 
ject ;  with  tiiis  qualification,  that  within  the  limits  of  the 
foreign  state  of  which  he  became  a  subject  he  shall  not  be 
deemed  to  be  a  British  subject  unless  he  has  ceased  to  be  a 
subject  of  that  foreign  state  according  to  the  laws  thereof, 
or  in  pursuance  of  a  treaty  to  tiiat  effect. 

The  jurisdiction  by  this  Act  conferred  on  the  Secretary 
of  State  in  the  United  Kingdom  in  respect  of  the  grant  of 
a  certificate  of  re-admission  to  British  nationality,  in  the 
case  of  any  statutory  alien  being  in  any  British  possession, 
may  be  exercised  by  the  governor  of  such  possession ;  and 
residence  in  such  possession  shall,  in  the  case  of  such  person, 
be  deemed  equivalent  to  residence  in  the  United  Kingdom. 

Sect.  9.  The  oatii  in  this  Act  referred  to  as  the  oath  of 
allegiance  shall  be  in  the  form  following ;  that  is  to  say, 

*^  I  do  swear  that  I  will  be  faithful 

''  and  bear  true  allegiance  to  Her  Majesty  Queen  Victoria, 
''  her  heirs  and  successors,  according  to  law.  So  help  me 
^'GOD"(o). 

It  is  also  provided  that— 

Sect.  13.  Nothing  in  this  Act  contained  shall  affect  the 
grant  of  letters  of  denisation  by  Her  Majesty. 

Sect.  14.  Nothing  in  this  Act  contained  shall  qualify  an 
alien  to  be  the  oTmer  of  a  British  ship. 

Sect.  15.  Where  any  British  subject  has,  in  pursuance  of 
this  Act,  become  an  alien,  he  shall  not  thereby  be  discharged 
from  any  liability  in  respect  of  any  acts  done  before  the  date 
of  his  so  becoming  an  alien. 

Sect  16.  All  laws,  statutes,  and  ordinances  which  may  be 


(o)  As  to  national  $latu»  of  manied  vomen  and  infant  children, 
vide  post ;  and  as  to  regulations  as  to  registration,  and  evidence  and 
the  definition  of  terms  used  in  the  statute,  see  voL  i.  App.  lY.,  where 
the  statute  is  printed  at  length. 
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duly  made  by  the  legislatnre  of  any  BriiiBh '  posBeasion  for 
jniparting  to  any  person  the  privileges,  or  any  of  the  privi- 
leges,  of  naturalisation,  to  be  enjoyed  by  such  person  within 
the  limits  of  such  possession,  shall  within  such  limits  have 
the  authority  of  law,  but  shall  be  subject  to  be  confirmed  or 
disallowed  by  Her  Majesty  in  the  same  manner,  and  subject 
to  the  same  rules  in  and  subject  to  which  Her  Majesty  has 
power  to  confirm  or  disallow  any  other  laws,  statutes,  or 
ordinances  in  that  possession. 

CCCLXXXYb.  As  to  American  Law  on  this  sub- 
ject, Mr.  Wharton  observes,  that  only  a  "  few  years  since 
it  was  judicially  declared  in  England  that  the  personal 
stamp  of  nativity  was  indelible,  even  to  the  extent  of 
''determining  under  what  limitations  property  was  to  be 
'^  held,  or  marriage  contracted,  or  legitimacy  acquired.  But 
''  the  last  five  years  have  witnessed  the  final  and  universal 
^  abandonment  of  this  doctrine.  In  the  United  States  the 
question  was  settled  by  the  Act  of  July  27,  1868,  which 
provides  that,  'Whereas  the  right  of  expatriation  is  a 
'  natural  and  inherent  right  of  all  people,  indispensable  to 
ihe  enjoyment  of  the  rights  of  life,  liberty,  and  the  pur- 
'  suit  of  happiness ;  and  whereas  in  the  recc^nition  of  this 
"  '  principle  this  Government  has  freely  received  emigrants 
" '  from  all  nations,  and  invested  them  with  the  rights  of 
"  '  citizenship ;  and  whereas  it  is  claimed  that  such  American 
'  citizens,  with  their  descendants,  are  subjects  of  foreign 
'  States,  owing  allegiance  to  the  Governments  thereof;  and 
" '  whereas  it  is  necessary  to  public  peace  that  this  claim  of 
" '  perpetual  allegiance  should  be  promptly  and  finally  dis- 
'* '  avowed,  therefore,  be  it  enacted  that  any  declaration, 
" '  instruction,  opinion,  order,  or  decision  of  any  oflicers  of 
'"this  Government,  which  denies,  restricts,  impairs,  or 
'questions  the  right  of  expatriation,  is  hereby  declared 
'inconsistent  with  the  fundamental  principles  of  this 
" '  Government '  "  (p). 


a 
a 


(p)  Whartofiy  c.  ill.  b.  4. 
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But  alienfl  in  England  have  now  the  same  right  to  hold 
real  as  well  as  personal  property  as  subjects ;  and  the  law 
of  the  United  States  is  not  as  yet  so  liberal  (q). 

CCCLXXXYI.  Thirdly;  it  remains  to  consider  the 
limitations  to  the  doctrine  which  prevail  both  as  to  the 
Foreign  and  English  Law^  as  to  the  recognition  of  a  foreign 
personal  Status. 

CCCLXXXYII.  And  firsts  as  to  the  limitations^  which 
are  admitted  even  by  the  State^  which  applies  the  Personal 
Law  of  the  Domicil  to  the  individual^  wheresoever  he  may 
be. 

Savigny  divides  these  limitations  into  two  classes : — 

A.  Where  the  Law  affecting  the  Status  belongs  to  that 
anomalous  class  of  positive  and  absolute  laws  which  are 
without  the  limits  of  the  community  of  Law  among  inde- 
pendent  States;  and  under  this  head  he  enumerates  the 
following  cases. 

a.  Where  the  Personal  Law  of  the  Domicil  permits 
polygamy. 

fi.  Where  it  incapacitates  on  the  ground  of  heresy. 

7.  As  to  Ecclesiastical  Corporations  of  foreigners — ^they 
would  be  subject  to  the  restrictive  Laws  of  the  foreign 
State  in  which  they  acquire  property :  and,  vice  versi, 
would  not  carry  with  them  the  restrictive  laws  of  their 
Domicil  into  a  State  which  had  no  such  laws. 

S.  If  the  Law  of  a  State  declares  Jews  incapable  of  ac- 
quiring immoveable  property,  it  will  affect  foreign  Jews 
who  are  not  so  incapacitated  by  the  Law  of  their  Domicil. 

In  some  portion  of  the  eastern  department  of  France, 
Jews  are  not  allowed  to  become  creditors  by  loan  of  money 
except  under  some  very  severe  restrictions. 

This  law  would  affect  foreign  as  well  as  native  Jews  (r). 


(q)  Wharton,  bs.  123  (e),  123  (h).    The  rights  of  aliens  in  this 
matter  are  mainly  regulated  by  the  local  laws  of  each  state, 
(r)  WOeMer,  ii.  173. 
FcbUkj  p.  147. 
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The  foregoing  limitations  of  the  General  Law  of 
Domicil  are  founded  upon  the  fact  that  the  Personal  Law 
which  is  to  be  applied  has  a  character  of  positive  and 
rigorous  obligation  {s)» 

The  following  limitations  are  founded  upon  the  peculiarity 
of  a  particular  institution  of  a  State  which  is  not  recognised 
by  the  general  community  of  States. 

a.  Of  this  class  is  the  incapacityof  acquiring  legal  rights 
attached  to  civil  death  by  the  Law  of  France  and  Russia. 
The  State  which  has  no  such  law  would  not  recognise  this 
Law  of  the  Domicil,  Savigny  says.  And  yet  it  would  be 
difficult  to  distinguish  this  case  from  that  of  the  incapacity 
of  a  monk  to  inherit,  which  Sayigny  seems  to  think  would 
be  enforced  by  a  State  which  did  not  recognise  monastic 
institutions. 

fi.  Of  this  class,  too,  are  the  disabilities  which  belong  to 
a  state  of  slavery  in  a  State  wiiich  does  not  recognise  this 
accursed  condition. 

CCCLXXXVIII. — B.  The  second  class  of  limitations 
which  Savigny  applies  to  the  general  adoption  of  the  Per- 
sonal Law  of  the  Domicil,  are  derived  from  cases,  which, 
inasmuch  as  they  do  not  relate  either  to  the  capacity  of 
being  the  passive  subject  of  rights  or  to  the  capacity  of 
actively  acquiring  them,  do  not,  properly  speaking,  affect 
the  application  of  the  rule ;  or,  in  other  words,  are  only 
apparent,  and  not  real  limitations  of  it.     Such  are — 

1.  Peculiar  rights  of  a  privileged  class  of  nobility  with 
respect  to  the  acquisition  of,  or  succession  to,  inunoveable 
property. 

The  question  whether  or  no  a  foreign  nobleman  shall  be 
admitted  to  the  privilege,  has  clearly  no  reference  to  general 


Seuffert,  Archiv  filr  Enischeidwigm  der  ohersten  Gerichte  in  den 
deutschen  St(Mteny  B.  i.  N.  35. 
Savigny,  viii.  s.  365. 
(«)  "  Eiue  Btreng  positive  und  zwingond©  Natur." — Savigny,  lb, 

VOL,  IV.  T 
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principles  of  Law  at  all ;  it  is  a  question  as  to  the  Law  on 
wHich  that  particular  class  of  privileges  is  founded. 

2.  The  same  may  be  predicated  of  certain  privileges  {t) 
belonging  to  ecclesiastical  establishments,  and  the  public 
treasury  (which  is,  of  course,  the  national  treasury  only), 
when  creditors  in  a  case  of  bankruptcy.  This  is  a  matter 
belonging  exclusively  to  the  Laws  of  Bankruptcy  (u). 

3.  With  respect  to  the  restitution  of  minors :  this  has  lost 
its  primitive  character  of  a  restraint  on  the  capacity  of  act- 
ing ;  and,  with  reference  to  the  application  of  the  Law  of 
Domicil,  is  to  be  rather  classed  among  the  grounds  of  im- 
pugning a  juridical  act  (a:). 

4.  So  with  respect  to  the  privilege  which  protects  minors 
against  all  prescriptions  under  thirty  years.  This  has  no 
connection  with  a  restraint  on  the  capacity  of  acting ;  it  does 
not  fall  under  the  principle  of  applying  the  Law  of  the 
Domicil,  but  under  the  rules  which  relate  to  prescription. 

CCCLXXXIX.  Such  are  the  only  limitations  which 
Savigny  admits  to  the  universal  recognition  of  the  Personal 
Law  of  the  Domicil. 

• 

The  English  and  North  Americans  e  converso  admit  the 
Personal  Law  of  the  Domicil  only  as  an  exception  to  the 
universal  recognition  of  the  lex  loci  actus  vel  contractus  (y). 


{t)  PrwiUgkn  im  Concurs, 
(u)  WOc/Uer  II.  bb.  179,  181. 
(x)  lb.  ss.  174, 179. 
(y)  Story,  ss.  102, 103. 
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CHAPTER  XVIIL 

MABBIAGE. 

CCCXC.  We  have  now  arrived  at  the  Second  Branch 
of  the  General  Subject  of  this  Work ;  namely,  the  Legal 
Relations  arising  from  Family  (a). 

The  Legal  Relations  arising  from  Property  affect  the  per- 
son through  the  medium  of  external  circumstances,  which 
are  within  the  scope  of  individual  option. 

The  Rights  and  Duties  incident  to  Family  accrue  to  per- 
sons in  great  measure  arbitrarily,  and  without  their  choice. 

CCCXCI.  Under  this  title  are  to  be  considered : — 

1.  Marriage  and  Divorce. 

2.  Legitimacy. 

3.  Parental  Authority. 

In  this  chapter  it  is  proposed  to  consider  the  Principles 
and  Rules  of  Comity  respecting  Marriage. 

CCCXCII.  The  Legal  Relations  arising  from  Marriage 
have,  in  all  countries,  been  affected,  not  only  by  the  princi- 
ples of  morality,  which  are  universal,  but  by  Religious  and 
PoKtical  opinions,  which  are  not  universal ;  and,  therefore, 
it  would  be  natural  to  expect,  on  this  subject,  the  interven- 
tion of  many  obstacles  to  the  universal  prevalence  of  those 
general  rules  which  it  is  the  great  object  of  Comity,  the 
handmaid  of  Civilisation,  to  effect.  On  the  other  hand,  the 
great  importance  of  mutually  maintaining  and  acknowledg- 

(a)  Vide  ant^y  p.  24. 

Lawrence^  Comm»  ilL  p.  270;  Manage  en  jpays  Hrangcr,     Whdr- 
U»y,  ch.  iv. 
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ing  these  Legal  Relations  has  approached  so  nearly  to  a 
necessity  as  to  counteract^  to  some  extent,  the  tendency  to  a 
discordant  practice,  which  religion  or  politics  might  create. 

CCCXCIII.  These  remarks  apply  with  particular  force 
to  all  questions  connected  with  the  validity  of  the  Marriage 
Contract  itself. 

The  question  as  to  the  validity  of  this,  as  of  inferior  con- 
tracts, involves  two  considerations : 

1.  The  external  formalities,  or  the  outward  form  of  the 
Contract. 

2.  The  capacity  of  the  contractors. 

CCCXCIV.  (1)  With  respect  to  the  outward  form  (A) : 
just  considerations  of  the  immense  importance  attaching  to 
the  validity  of  that  Contract  which  is  the  foundation  of  the 
State  and  the  nursery  of  the  Commonwealth  (c),  have  in- 
duced all  civilised  nations  to  recognise  universally  the 
principle  locus  regit  actum. 

That  the  law  of  the  place  of  celebration  is  binding  as  to 
the  outward  form  is  a  recepta  sententia  of  Private  Inter- 
national Law. 

CCCXCV.  (2)  With  respect  to  the  capacity  of  the  per- 
sons contracting  the  de facto  marriage. 


(&)  First  among  the  Canonists  ob  this  subject  is  Sanchez,  De  Matrix 
unonioy  Lib.  iii.  Disp.  18,  s.  10,  n.  26-28. 

Among  the  nimierous  civilians  of  the  seventeenth  oentuiy  (the  cases 
usually  referred  to),  the  two  Voets. 

P.  Voety  De  Statutia  et  eorum  Concursxij  s.  9,  cl.  ii. 

J.  Voet,  Ad  Pandect<i3f  L  xxiiL  t.  ii.  s.  4, 
For  modem  writers  see — 

Schauffer,  S.  Kap.  ss.  99,  100,  101,  102,  103. 

FiitUr,  ss.  36-43. 

WoMer,  s.  23.     Archiv.  fur  die  Civ,  Prax,  6,  25,  184-?. 

Savigny,  KB,  viii.  337-367. 

FodUXf  Revue  Eirangere,  1841,  t.  viii.  p.  433,  Des  mariages  contracts 
en  pays  stranger. 

Storyy  Conflict  of  Laws,  ss.  80,  81,  and  ch.  v. 

(c).It  is  the  parent,  not  the  child,  of  civil  society.  "  PrinciplUm 
urbis  et  quasi  seminarium  reipublicJB.  "—Oic.  De  Off.  i.  17.  Lord 
Stowell  in  Dalrymple  v.  Dalrymple,  2  Consisioty  HeporUj  p.  68. 
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Upon  this  important  question  there  is  a  great  and  lament- 
able difference  in  the  laws  and  judicial  decisions  of  different 
States. 

CCCXCVI.  The  Courts  in  England  (d)  have  decided 
that  a  marriage  valid  between  parties  according  to  the  lex 
loci  contractus  is  valid  everywhere. 

Did  they  mean  thereby  merely  to  affirm  what  has  been 
already  said — namely^  that  the  form  and  the  rites  of  the  con- 
tract were  to  be  governed  by  the  lex  loci  ?  or  did  they  mean 
to  affirm  that — though  one  or  both  of  the  parties  to  the  con- 
tract might  be  incapable,  by  the  Laws  of  his  or  her  Domicile 
by  reason  of  minority,  the  absence  of  paternal  consent,  or 
for  any  other  reason  not  of  the  character  already  mentioned, 
as  taking  the  case,  on  special  grounds  (e),  out  of  the  con- 
sideration of  Comity — did  they  mean  to  affirm  the  validity 
of  the  marriage,  even  though  the  marriage  has  been  con- 
tracted avowedly  infraudem  legis  domesticcB,  by  parties  who 
have  left  their  own  country  for  the  express  purpose  of  evad- 
ing its  laws  and  returned  directly  afterwards  to  it?  Is, 
nevertheless,  the  marriage,  once  duly  contracted  according 
to  the  forms  of  the  country  in  which  it  is  celebrated,  for 
ever  after  binding  in  England  ? 

CCCXC  VII.  Certainly,  ever  since  the  decision  of  Lord 
Stowell  in  Dalrymple  v.  Dalrymple  {/) ;  indeed,  since  the 


(d)  There  are  four  dasses  of  Engliah  statutes  on  the  subject  of  Mar- 
riage : — 

1.  The  General  Marriage  Statutes  (26  Greo.  II.  a  33 ;  4  Geo.  IV. 
c.  76). 

2.  The  Statutes  regulating  the  Marriages  of  Dissenters,  or  those 
which  enable  persons  to  marry  without  the  aid  of  any  religious  rite 
(6  &  7  Will  IV.  c.  85  ;  19  and  20  Vict.  c.  119). 

3.  The  Statute  declaring  the  invalidity  of  Marriages  contracted 
within  the  prohibited  degrees  of  affinity  and  consanguinity  (5  &  6 
WiU.  IV.  c.  54). 

4.  The  Statute  affecting  the  Marriages  of  the  Royal  Family,  or  of 
the  descendants  of  King  George  the  Second  (12  Geo.  III.  c.  11). 

(e)  Fide  ant^,  pp.  17,  18. 

(/)  2  C<m9Utory  Bep.  59  (a.d.  1811). 
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earlier  decision  of  the  Judges  Delegate,  in  Harford  v.  Morris 
{g)y  it  has  been  the  general  opinion  among  lawyers  in  Eng- 
land and  the  United  States  of  North  America  (Zt)  that  mar- 
riages contracted  abroad  by  English  domiciled  subjects^  like 
the  Gretna  Green  or  Scotch  Marriages,  for  the  purpose  of 
evading  the  English  Law,  were  valid  in  England,  if  valid 
lege  loci  contractiis. 

In  the  year  1857,  Mr.  Vice-Chancellor  Stuart  and  Mr. 
Justice  Cress  well  decided  that  a  marriage  celebrated  during 
a  temporary  residence  in  Denmark  between  an  English 
widower  and  the  sister  of  his  deceased  wife,  being  null  by 
the  statute  5  &  6  William  IV.  c.  64,  was  not  valid,  although 
valid  by  the  Law  of  Denmark,  the  lex  loci  contractus. 

This  decision  did  not  necessarily  affect  the  general  ques- 
tion of  the  validity  of  marriages  duly  contracted  abroad ; 
because  the  case  of  an  incestuous  marriage  fell  under  the 
category  of  exceptional  cases  (z),  in  which  Comity  did  not 
require  the  adoption  of  the  Foreign  Law.  But  incidentally, 
and  in  the  course  of  the  judgment,  it  was  denied  that  even 
where  the  case  was  not  of  this  exceptional  character,  the 
Courts  of  England  had  ever  laid  down  the  doctrine  that  mar- 
riages celebrated  abroad  in  fraudem  legis  domesticcB  were 
valid,  because  valid  lege  loci  contractus.  The  validity  of  the 
Gretna  Green  or  Scotch  Marriages  was  said  to  afford  no 
proof  to  the  contrary,  because  the  English  statute,  which  it 
was  certainly  the  object  of  the  fugitives  to  evade,  contained 
an  express  provision  whereby  Scotland  was  excluded  from 
its  operation ;  and  Mr.  Justice  Cress  well  said : — "  I  have, 
**  therefore,  come  to  the  conclusion  that  a  marriage,  con- 
*^  tracted  by  the  subjects  of  a  country  in  which  they  are 

domiciled,  in  another  country,  is  not  to  be  held  vaUd,  if, 

by   contracting  it,  the  laws  of  their  own  country  are 

violated  "  (k). 


it 


(g)  2  Considory  Bep.  423  (a.d.  1776). 

(h)  Story,  ss.  123a^. 

(i)  Vide  anU,  p.  12. 

(k)  Brook  v.  Brook,  3  SmaU  is  Oiffard'a  BeporU,  481  (a.d.  1867). 
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The  decision  of  the  other  learned  judge,  Mr.  Vice-Chan- 
cellor  Stuart,  was  founded  more  entirely,  if  not  altogether, 
upon  the  marriage  in  question  being  positively  prohibited  by 
the  Law  of  England  as  contra  bonos  mores :  but  he  agreed 
with  Mr.  Justice  Cresswell  in  his  remarks  upon  the  Gretna 
Green  or  Scotch  Marriages. 

CCCXC  VIIL  The  case  in  which  this  judgment  was  deli- 
vered was  carried  by  appeal  to  the  ultimate  tribunal  of  the 
House  of  Lords,and  the  judgment  was  generally  af&rmed  (2). 

CCCXCIX.  The  conclusion  at  which  Mr.  Justice  Cress- 
well  arrived  as  to  the  foreign  marriage  of  English  subjects 
might  in  one  view  be  considered  as  of  the  utmost  importance. 
The  direct  consequence  of  it  might  be  to  place  the  English 
Law  in  accordance  with  that  of  the  Continent,  and  at 
variance  with  that  of  the  United  States  of  North  America. 
It  appears  to  adopt  the  sound  principle  of  Private  Interna- 
tional Law  as  to  Personal  Statutes,  or  qualities  impressed 
upon  persons  by  the  Law  of  their  Domicil,  namely:  *^  Quando 
*^  lex  in  personam  dirigitur,  respicienda  est  ad  leges  illius 
*^  civitatis,  quie  personam  habet  subjectam."  It  seems  to 
bring  the  law  on  the  Contract  of  Marriage  in  harmony  with 
the  law  which  governs  every  contract  "  It  was  admitted  " 
(Story  {m)  says,  speaking  of  the  contrary  doctrine  maintained 
by  the  Court  of  Massachusetts  and  by  himself),  **  on  that 
"  occasion  by  the  Court,  that  the  doctrine  is  repugnant  to 
'^  the  general  principles  of  law  relating  to  contracts :  for  a 
"  fraudulent  evasion  of,  or  fraud  upon,  the  laws  of  the 
"  country  where  the  parties  have  their  Domicil  would  not, 
"  except  in  the  Contract  of  Marriage,  be  protected  under 
*^  the  general  principle."  It  matures  into  a  sound  judgment 
the  hint  of  the  great  jurist  and  judge.  Lord  Mansfield.  "  It 
**  has  been  laid  down  "  (Lord  Mansfield  said)  "  at  the  bar, 
"  that  a  marriage  in  a  foreign  country  must  be  governed  by 
"  the  law  of  the  country  where  the  marriage  was  had ;  which 


(0  Brook  V.  Brook,  9  H.  L.  Cases^  143. 
(m)  Ss.  123-6. 
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in  general  is  true.  But  the  Marriages  in  Scotland  of  per- 
sons going  from  hence  for  that  purpose  were  instanced  by 
way  of  example.  They  may  come  under  a  very  different 
consideration^  according  to  the  opinion  of  Huberus  and 
other  writers  "  (n).  It  brings  the  law  upon  marriage  into 
harmony  with  some  of  the  ablest  decisions  of  English 
Judges,  as  to  the  legitimation  of  children  born  after  mar- 
riage of  Domiciled  Scotchmen  and  Englishmen,  which  will 
be  presently  considered  more  at  length  (o). 

But  in  a  subsequent  case  of  Simonin  v.  Mallac  {p\  argued 
before  the  Court  of  Divorce,  in  the  course  of  his  argument 
the  author  of  this  work  cited  the  judgment  of  Mr.  Justice 
Cresswell  in  Brook  v.  Brook,  as  an  authority  for  the  position 
that  the  English  Courts  ought  to  hold  invalid  a  Marriage 
contracted  in  England,  according  to  the  English  Law,  but 
contrary  to  the  French  Law,  by  two  French  subjects  domi- 
ciled in  France. 

The  Judge  Ordinary,  Sir  Cresswell  Cresswell,  however, 
repudiated  this  construction  of  the  language;  that  language, 
he  said,  was  to  be  construed  secundum  subjectam  materiam, 
and  did  not  go  beyond  the  proposition  that  the  Court  of  the 
Domicil  had  a  right  to  recognise  incapacities  affixed  by  the 
Law  of  the  Domicil  as  invalidating  a  contract  entered  into 
in  another  country  between  parties  belonging  to  that  Domi- 
cil ;  and  that  nothing  he  had  said  affected  in  any  way  the 
proposition  contended  for — ^namely,  that  the  Court  of  the 
place  of  the  Contract  of  Marriage  ought  to  recognise  the  in- 
capacities affixed  by  the  Law  of  the  Domicil  on  the  parties 
to  the  Contract ;  and  this  was  the  view  taken  by  the  House 
of  Lords  when  the  appeal  from  Brook  v.  Brook  was  before 
them. 


(n)  Robinson  v.  Blandy  2  Burrow^s  Reports,  1079, 1080. 
(o)  Munro  v.  Munro,  T  Clarke  cfc  Finnellxfs  Rep,  782,  Lord  Cotters 
ham* 
In  re  Wright*s  Trusts,  3  Kay  d:  Johnson^s  Rep,  p.  419. 
(p)  2  Swabey  d;  Tristram's  Rep,  67.   Vide  posi. 
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CCCC.  A  singular  case  growing  out  of  the  Marriage  Con- 
tract illustrates  the  difficulties  which  may  arise  on  this  sub- 
ject between  a  Christian  State  and  a  heathen  dependency. 

It  has  been  holden  that  the  Supreme  Court  of  Bombay 
on  its  Ecclesiastical  side  has  no  jurisdiction  to  entertain 
a  suit  respecting  a  Parsee  M arriage^  as  there  existed  such  a 
difference  between  the  duties  and  obligations  of  a  matri- 
monial union  among  Parsees  from  that  of  Christians^  that 
the  Courts  if  it  made  a  decree^  had  no  means  of  enforcing 
it,  except  according  to  the  principles  governing  the  Matri- 
monial Law  in  England,  which  were  in  such  a  case  incom- 
patible with  the  laws  and  customs  of  the  Parsees  {q). 

CCCC  A.  In  the  English  Courts  the  subject  of  the 
proof  requisite  to  establish  the  fact  of  a  foreign  marriage 
has  been  often  considered.  The  following  among  other 
positions  have  been  laid  down  by  them :  — 

A  copy  of  the  Register  of  a  Foreign  Marriage  is  not 
evidence  to  prove  a  Marriage  (r). 

In  proof  of  a  marriage  in  Chili,  a  document  was  tendered 
purporting  to  be  an  extract  from  a  Register  of  Marriages, 
and  signed  by  the  Curate  Rector  of  the  parish  where  it  was 
solemnised ;  his  signature  was  verified  by  a  public  notary, 
whose  signature  was  verified  by  other  notaries,  and  their 
signatures  were  verified  by  the  Foreign  Minister  of  the 
Chilian  Republic,  and  a  certificate  under  the  hand  and 
seal  of  the  British  Consul  at  Chili  was  added.  On  the  evi- 
dence of  a  witness  that  a  Registry  was  kept  by  the  Curate 
Rector  of  every  church  in  Chili  of  marriages  solemnised  in 
it,  and  that  a  certificate  of  marriage  such  as  that  tendered 
was  in  the  Chilian  Courts  received  in  evidence,  that  he  knew 
the  name  of  the  Curate  Rector,  and  was  also  well  acquainted 
with  several  of  the  persons  whose  signatures  were  appended 
to  the  certificate  as  witnesses,  the  document  was  admitted  as 
evidence  of  the  marriage  (s). 

{q)  Ardaseer  Oursetjee  v.  Perozehoye^  10  Moor^a  Privy  C.  Pep,  p.  374. 

(r)  Leader  v.  Bcmry^  1  Esp,  353. 

(»)  Alhott  r,  Abbott  and  Oodoy,  29  Law  JoHrndl  (Matr,  Cases),  o7. 
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A  certificate  of  a  Marriage  in  a  foreign  country,  not  pur- 
porting to  be  a  copy  of  an  entry  in  a  Registry  of  Marriages 
kept  by  the  Law  of  that  country,  but  only  containing  a 
reference  to  the  Begistry,  cannot  be  received  as  eTidence  of 
the  Marriage,  although  it  would  be  evidence  of  the  Marriage 
in  the  foreign  Courts  {t). 

The  certificate  of  a  foreign  Ambassador  under  the  seal  of 
the  Legation,  is  sufficient  evidence  of  the  Law  of  the  country 
by  which  he  is  accredited  (u). 

In  a  suit  for  dissolution  of  Marriage,  it  appeared  that  the 
petitioner  and  respondent  lived  together  for  five  years  in 
Virginia,  and  were  received  in  society  as  man  and  wife ; 
that  by  the  law  in  force  in  Virginia,  when  the  cohabitation 
began,  no  religious  ceremony  was  necessary  to  the  validity 
of  a  Marriage,  nor  was  any  Kegistry  of  Marriages  required 
to  be  kept,  and  that,  in  consequence  of  war  in  Virginia,  the 
record  of  any  religious  ceremony  which  might  have  taken 
place  could  not  be  obtained.  It  was  holden  that  there  was 
sufficient  proof  of  the  marriage  (x). 

CCCCb.  By  recent  legislation  England  permits  her  sub- 
jects to  be  married  in  certain  cases  before  the  Consul  (y). 

By  31  &  32  Vict.  c.  61  (The  Consular  Marriage  Act, 
1868),  s.  2,  all  ^marriages  solemnised  before  the  I6th  July, 
1868  (both  or  one  of  the  parties  thereto  being  subjects  or  a  sub- 
ject of  this  realnijy  by  or  in  the  presence  of  any  person  acting 
or  purporting  to  act  in  the  place  of  a  British  Consul, 
such  Consul  being  duly  authorised  to  solemnise  and  register 
Marriages  according  to  the  provisions  of  the  12  &  13  Vict 
c.  68,  shall  be  as  valid  in  law  as  if  the  same  had  been 
solemnised  by  or  in  the  presence  of  such  British  Consul. 


{t)  Firday  v.  FirUay  a^vd  E\idaU,  31  Laxo  Journal  {Matr.  Cases),  149. 

{u)  Klingemann^  In  goods  of,  32  Law  Joxinvd  (Prob,),  16  ;  S  8.  <t  T. 
B^.  18. 

(x)  Booker  v.  Booker  and  Newton,  33  Law  Jowmal  (Matr.  Cases),  42  ; 
3  8.  <kT,  Bep,  526.  The  identity  of  the  parties  maybe  proved  by  cir- 
cumstantial evidence. — Ibid, 

(y)  See  voL  ii.  p.  285,  §  oclix. 
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By  s.  3,  every  person  acting  or  legally  authorised  to  act 
in  the  place  of  a  British  Consul^  such  consul  being  duly 
authorised  to  solemnise  and  register  Marriages  between  per- 
sons  (both  or  one  of  them  being  a  subject  or  subjects  of 
this  realm ),  shall  be  deemed  to  be  a  British  Consul  duly 
authorised  for  all  the  purposes  of  the  12  &  13  Vict  c.  68. 

CCCCI.  The  Law  in  France,  upon  the  foreign  marriage 
of  Frenchmen,  may  be  briefly  stated  as  follows : — 

First,  by  the  170th  (z)  article  of  the  Code  Civil,  it  is 
enacted  that,  (1)  ^'A  marriage  contracted  abroad  between 
"  French  subjects  or  between  a  French  and  a  foreign  subject, 
"  shall  be  valid,  if  celebrated  according  to  the  forms  in  use 
"  in  the  country  of  its  celebration — provided,  (2)  that  it  has 
"  been  preceded  by  the  notices  prescribed  by  the  63rd  article 
*•'  in  the  title  des  actes  Tetat  civil ;  and,  provided,  (3)  that  the 
"  Frenchman  have  not  contravened  the  regulations  contained 
"  in  the  preceding  chapter  "  (a). 

With  regard  to  the  forms,  as  has  been  already  said,  France 
applies,  like  other  nations,  the  rule  locus  regit  actum. 

It  should,  however,  be  mentioned  here,  that  though  a 
French  Diplomatic  Agent  or  Consul  may  lawfully  marry 
two  French  subjects  abroad,  it  has  been  holden  in  France 
that  he  cannot  marry  a  French  subject  and  a  foreigner,  be- 
cause he  has  no  authority  or  jurisdiction  over  the  latter  (b). 
But,  with  respect  to  the  capacity  of  the  contracting  parties, 
it  is  clear,  from  the  citation  already  made  from  the  Code, 


(z)  Code  CivU,  Art.  170.  "  Le  maxiage  contracts  en  pays  stranger 
entre  Fraxi9ais,  et  eutre  Frangaia  et  stranger,  aera  valable,  s'il  a  ^t^ 
c^^r^  dans  lea  formes  usit^es  dans  le  pays,  pourvu  qu'il  ait  4t4 
pr^c^d^  des  publications  prescritea  par  Tart.  63,  au  titre  dea  Actea  de 
F^tat  civil,  et  que  le  Fran9aiB  n'ait  point  contrevenu  aux  diapoaitiona 
contenuea  au  chapitre  pr^c^dent."  (0.  47,  48.) 

(a)  TUre  CinquUme,  Du  Mariage,  Art.  144,  164. 

(b)  Eevue  ^^ran^^re,  t.  viii.  p.  435.  Dea  Mariagea  contracts  en  pays 
stranger,  par  Fcdix,  ch.  i.  2,  2,  citing  Durantmiy  Cours  de  droit  Fran* 
9ab,  t.  iL  Noa.  234,  235,  ArrSt  de  la  Cour  de  Caaaation  du  10  AotLt, 
1819  {Sirey,  1819, 1.  492^  Jugement  du  tribunal  de  la  Seine  du  30 
D^mbre,  1837.  (Gazette  des  Trxbui}mx  du  31.) 
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that  France  does  not  agree  ivith  England  upon  this  point ; 
and  this  becomes  more  certain  as  we  unravel  the  provisions 
of  their  170th  article. 

CCCCII.  Secondly, — By  the  63rd  article  (c)  it  is  enacted^ 
that  the  marriage  must  be  preceded  by  two  public  notices 
(publications) y  made,  with  an  interval  of  eight  days,  before 
la  maison  commune  of  the  Domicil  of  the  future  husband; 
that  Domicil  being  the  place  of  his  residence  for  the  last 
six  months  in  France.  If  he  be,  relatively  to  his  marriage, 
subject  to  the  control  of  others,  the  notice  must  be  made 
before  la  maison  commune  of  the  Domicil  of  such  persons. 
The  French  subject  who  has  preserved  his  French  Domicil, 
must  cause  these  notices  in  France  to  precede  his  mar- 
riage in  a  Foreign  State. 

CCCCIII.  Thirdly, — Moreover,  he  must  comply  with  the 
requisitions  contained  in  the  chapter  on  marriage,  in  the 
Code  Civil  (art.  144,  164).  The  husband  must  be  of  the 
age  of  eighteen,  and  the  wife  of  fifteen ;  he  must  have  con- 
sented ;  be  unmarried  at  the  time ;  his  future  wife  must  not 
be  within  the  prohibited  degrees ;  he  must  have  obtained  the 
consent  of  his  ascendants  or  of  the  family  council  {conseil 
de  famille), 

CCCCIV.  The  question,  how  far  the  absence  of  these 
public  notices  {publications^  and  the  previous  reference  to 
ascendants  {actes  respectueux)^  affect  the  validity  of  a  mar- 
riage celebrated  abroad  does  not  appear  to  have  received 


(c)  jRemie  Etranghe,  t.  viii.  p.  435. 

Code  CivU,  Art.  63.  *^  Avant  la  c^^ration  dnmariage,  I'officier  de 
IMtat  civil  fera  deux  publications,  k  huit  jours  d'intervalle  un  joiur 
de  Dimanclie,  devant  la  porte  de  la  msdson  commune.  Ges  publica- 
tions, et  I'acte  qui  en  sera  dress^,  dnonceront  les  prdnoms,  noms, 
professions  et  domiciles  des  futurs  ^pouz,  leur  quality  de  majeura 
ou  de  mineurs,  et  les  pr^noms,  noms,  professions  et  domiciles  de 
leurs  p^res  et  m^res.  Get  acte  ^noncera,  en  outre,  les  jours,  lieux 
et  heures  oil  les  publications  auront  ^t^  faites  :  il  sera  inscrit  sur 
un  seul  registre,  qui  sera  cot^  et  paraph^  comme  il  est  dit  en  I'art.  41 
et  dtfpoB^,  &  la  fin  de  chaque  ann^e,  au  greffe  du  tribunal  de  I'arron- 
dissement."    (C.  04,  95, 166,  192,  193.) 
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an  uniform  judicial  interpretation  in  France  (d)*  But  it 
does  appear  that  the  Cour  de  Cctssatiouy  on  the  6th  of  March, 
1837,  and  the  Cour  Royale  of  Angers^  on  the  12th  of 
January,  1838,  have  decided  {e\  (the  second  being  only  a 
re-production  of  the  first),  that  a  marriage  wanting  these 
preliminaries  is  absolutely  void. 

The  language  of  the  arrSt  of  1837  is  here  given  in  its 
own  words : 

"  Attendu  que  Ton  ne  peut  pas  interpreter  Particle  170  du 
"  Code  Civil,  sur  les  manages  contractes  d  I'ctranger,  par 
^'les  dispositions  du  meme  Code  relatives  aux  manages 
"  celebres  en  France :  que,  si  ces  demiers  peuvent  Stre 
"  declares  valables,  lorsqu'il  n'y  a  eu  ni  publications,  ni 
*^  actes  respectueux,  c'est  parce  que  la  loi  trouve  sa  sanction 
*^  dans  les  peines  qu'elle  prononce  centre  les  officiers  de  I'etat 
civil  qui  auraient  precede  &  la  celebration;  tandis  que, 
pour  les  manages  contractes  d  I'ctranger,  comme  les  mSmes 
dispositions  penales  ne  pourraient  atteindre  les  officiers 
publics,  la  loi  n'avait  d'autre  moyen  de  donner  une  sanc- 
tion d  ses  prescriptions,  qu'en  frappant  le  manage  lui-mSme 
d'invalidite ;  que  s'il  en  etait  autrement,  il  suffirait  &  des 
Fran9ais  de  passer  d  Tetranger  pour  affranchir  leur  mariage 
*^  de  toutes  les  conditions  imposCes  par  les  lois  Fran9ai8cs,  et 
^'  pour,  en  s'abstenant  des  publications  et  des  actes  respec- 
tueux exig(3s,  se  soustraire,  soit  aux  oppositions  des  tiers, 
soit  ii  I'autoritC  de  la  puissance  patemelle." 
CCCC  V.  The  high  authority  of  M.  Foelix  is  opposed  to 
the  soundness  of  this  judgment ;  and  his  argument  concern- 
ing the  whole  question — viz.  the  effect  of  the  non-observance 
of  the  formalities  prescribed  by  the  French  Law  in  nullify- 
ing a  marriage  contracted  without  these  formalities  in  a 
foreign  State,  with  a  foreigner — appears  irresistible ;  a  ques- 
tion, it  must  be  admitted,  of  no  mean  importance  to  the  sub- 
jects of  all  other  States,  and  especially  to  the  near  neigh- 

(d)  Betue  EtranghrCy  p.  436. 

(e)  Ibid.  439. 


a 
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boors  of  France,  among  whom  these  marriages  are  most 
frequently  contracted. 

The  reasoning  of  M«  Foelix  is  to  this  effect : — 

The  Arr6t,  aboTC  cited,  declares  that  the  non-observance 
of  the  prescribed  preliminary  formalities,  renders  the  mar- 
riage null  and  void,  for  two  reasons:  1.  That  the  French 
Law  cannot  punish  the  officers  of  another  country,  and 
therefore  it  can  only  mark  its  sense  of  the  violation  of  Law 
by  striking  at  the  validity  of  the  marriage — an  argument 
"which  is  not  very  satisfactory  or  conyincing  to  foreigners. 
2.  That,  otherwise,  French  subjects  might  evade  the  French 
Law  as  to  marriage. 

To  the  first  reason  he  replies  that  the  fact  *of  its  being 
impossible  to  inflict  a  fine  or  punishment  upon  the  officer  of 
a  foreign  State  can  never  justify  an  entire  alteration  in  the 
Law,  and  introduce  a  power,  inrhich  would  not  otherwise 
exist,  of  nullifying  a  marriage ;  that  such  doctrine  would 
lead  to  monstrous  consequences ;  and  that  it  is  clear  that 
the  authors  of  the  Code  never  intended  that  the  marriage 
should  be  set  aside  whenever  the  officer  of  the  State  before 
-whom  it  was  contracted  was  the  subject  of  and  resident  in 
another  country. 

The  true  exposition  of  the  Law  is,  that  if  the  non-obser- 
vance of  these  particular  preliminaries  would  not  nullify  the 
marriage  of  a  Frenchman  if  contracted  at  home,  they  'will 
not  nullify  it  if  contracted  abroad. 

The  question,  therefore,  is,  would  the  non-observance  of 
the  preliminaries — these  publications,  and  actes  respectueux 
— vitiate  the  marriage  in  France  ?  The  answer  is  in  the 
negative,  whether  the  object,  the  letter,  or  the  spirit  of  the 
Law  be  considered. 

The  object  of  the  170th  Article  was  to  apply  to  French 
Marriages,  wheresoever  celebrated,  two  fundamental  prin- 
ciples of  French  Law : — 

a.  That  the  form  of  Acts  or  Contracts  is  governed  by 
the  Law  of  the  place  where  they  are  entered  into. 

^.  That  the  Laws  which  concern  the  state  or  capacity 
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of  persons, — i.  e.  Personal  Statutes, — ^govern  French  sub- 
jects, even  while  resident  in  a  foreign  State  (/). 

The  letter  or  text  of  this  Law  employs  very  general  terms. 
The  reference  to  the  63rd  Article,  and  to  the  first  chapter 
of  the  Title  on  Marriage,  only  applies  to  French  subjects 
abroad  the  Laws  existing  at  home  respecting  Marriage. 

If  it  had  been  intended  to  establish,  in  the  170th  Article, 
an  objection  to  the  3rd  Article,  it  would  have  been  expressed 
and  not  left  to  conjecture. 

The  particular  words  "  provided  that"  {pourvu  que), 
imply  an  indispensable  condition  {condition  irritante);  so 
the  absence  of  these  preliminaries  necessanly  nullifies  the 
marriage. 

But  Merlin  agrees  with  Foelix  in  interpreting  this  language 
to  mean  only  that  thei'e  are  cases  in  which  this  non-obser- 
vance may  influence  the  annulling  of  the  Marriage,  on  the 
ground  of  clandesHnity ;  and  the  Court  of  Appeal  at  Brus- 
sels decided  to  this  efiect,  28th  July,  1848  {g). 

As  to  the  spirit  of  the  Law :  all  legislators  have  re- 
cognised   a   distinction    in  the  nature  of  the  conditions 


(/)  Art.  3. — '^Les  lois  de  police  et  desiiret^  obligent  tous  ceuz  qui 
habitent  le  territoire.    ((7.  11 ;  I.  5.  6,  7.) 

'^  Les  immeublesy  meme  ceux  posB^d^s  par  des  strangers,  sont  r^gis 
par  la  loi  Franfaise. 

''  Les  lois  concemant  I'^tat  et  la  capacity  des  personnes  r^giasent  les 
Fran^aisy  meme  r^sidant  en  pays  stranger.''   (0.  47,  48, 170,  2063.) 

ig)  Merlin's  Bep.  ;  vide  Bans  de  Mariage,  2. 

Questions  de  Droit ;  vide  PubliccUion  des  Mariages, 

"  Les  conditions  que  cet  article  impose  au  moyen  des  mots  pott/rvu 
qiie,  sont  aussi  relatives  et  s'appUquent  aussi  k  la  contravention  aux 
dispositions  que  renf erme  le  cliapitre  I. ,  sous  lequel  se  trouvent  non- 
setQement  des  dispositions  dont  I'inobservation  entralne  la  nullity 
absolue  et  irreparable  du  mariage,  mais  aussi  des  dispositions  dont 
riDobservation  peut  non-seulement  se  r^parer,  mais  vient  meme  k  dis- 
paraltre  par  le  seul  laps  de  temps  ;  que,  par  consequent,  on  ne  peut 
induire  du  contenu  littoral  de  Particle  170,  que  toute  contravention 
indiBtinctement  k  Tune  des  dispositions  du  chapitre  I.,  emporte  n^ces- 
saisement  et  per  se  nne  nuUite  absolue.  •  .'' — Bevue  JEtrang,  Ibid, 
440-41. 
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required  for  the  due  Bolemnisation  of  a  marriage,  some  being 
deemed  of  an  essential,  some  of  a  precautionary  character. 
The  Code  establishes  a  complete  system  upon  this  subject. 
There  is  no  reason  for  supposing  that  it  meant  to  depart 
from  that  system  in  the  case  of  marriages  contracted 
abroad. 

CCCCVI.  Adopting,  then,  the  sound  and  well-reasoned 
opinion  of  M.  Eoeliz,  that  the  non-observance  of  those  pre- 
liminaries only  which  nullify  a  marriage  contracted  in 
France,  nullify  it  when  contracted  abroad,  the  very  important 
question  remains.  What  are  these  ? 

The  question  may  be  answered  generally  and  specifically. 
Generally  it  may  be  said,  in  the  language  of  the  Cour  Im- 
p^riale  of  Paris,  which  tried,  in  1856,  the  case  of  M. 
L6febvre,  that  no  defect  of  these  publications  will  invalidate 
a  foreign  Marriage,  unless  this  defect  be  surrounded  and 
further  contaminated  by  a  real  clandestinity  {entoure,entacke 
(Tune  veritable  clandestinite)  (Ji). 

{h)  The  case  Ib  reported,  Gaxette  des  Tribimaux,  2  MarSf  1856.  The 
judgment  was  as  follows  :— 

'*  Attendu,  en  fait,  que  les  p^re  et  m^re  de  Lefebvre  ont  connu  son 
manage  et  qu'ils  y  ont  consent! ; 

"  Qu'ils  Font  ratifi^  depuis  son  accomplissement ;  que  cette  ratifica- 
tion rdsulte  : 

''Premi^rement.  D'aotes,  declarations,  expressions  de  volont^ 
maintes  f ois  reit^rdes  et  impliquant  le  consentement  le  plus  f ormel ; 

''Deuxi^mement.  De  ce  qu'ayant  connu  le  manage,  ils  sont  de- 
meur^  plus  d'un  an  sans  I'attaquer  et  ne  I'attaquent  mdme  pasaujour- 
d'hui; 

''  Que  Lefebvre  lui-mdme  est  demeurtf  plus  d'un  an  sans  attaquer  son 
manage  depuis  Ftfpoque  oil  il  a^t^  contracts,  dpoque  k  laquelie  il  avait 
d4jk  I'Age  competent  pour  consentir  lui-mdme  son  manage  ; 

'*  Attendu  qu'aux  termes  de  I'artide  183  du  Code  Napol^n,  les  faits 
ci-dessus  ^nonc^s  cr^ent  contre  Lefebvre,  comme  ils  cr^eraient  centre 
ses  p^re  et  m^re  eux-mSmes,  une  fin  de  non-recevoir ; 

'*  Attendu  qu'il  rdsulte  du  texte  et  de  I'esprit  de  la  loi  que  le  dc^faut 
de  publications  avant  le  manage  contracts  k  P^tranger  n'est  pas,  k  lui 
seul,  une  cause  de  nullity  de  mariage  ; 

'^  Que  le  d^faut  de  publications  ne  peut  contribuerkfaireprononcer 
la  nullity  d'un  mariage  que  lorsque  oe  mariage  a  ^t^  entach^  d'une 
veritable  clandestinite ; 
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CCCCVIL  To  answer  the  question  specifically  it  should 
be  observed — 

Firsts  a  Marriage  contracted  by  a  French  subject  abroad^ 
may  be  impeached  in  the  terms  of  the  191st  Article  (A)  on 
the  ground  that  it  has  not  heen publicly  contracted  {contracts 
pubUquetnent)* 

The  text  of  this  article  not  expressly  pronouncing  that  the 
marriage  is  nuU^  because  the  63rd^  166th^and  167di  articles 
have  been  contravened^  leaves  a  large  latitude  to  the  discre- 
tion of  the  Judge,  to  consider  whether  there  has  been  the 
requisite  publicity  or  not ;  and  the  absence  of  the  publica-^ 
tiotis  and  actea  respectueux,  may  or  may  not  be  adminicular 
to  the  proof  of  non-publicity  or  clandestinity. 

'*  Attendu  que  le  manage  des  ^poox  Lefebvre^  loin  d'avoir  4t4  con- 
tracts dandestinement,  a  6i4  entourS  de  toute  la  publicitS  n^ssaire ; 

^^  Que  ce  serait  k  Lefebvre^  demandeur,  de  prouver  la  clandestinitS ; 
qu'il  ne  rapporte  aucune  preuve  ni  justification  k  cet  Sgard  ; 

''Que  la  publicity  r^ulte  des  formes  mdmes  dans  lesquelles  le 
mariage  a  4i4  cA^t4  ; 

''  Qu'elle  r^ulte,  en  outre,  des  toutes  les  circonstanoes  qui  ont  pre- 
cSdS  et  accompagn^  ce  mariage  ; 

''  Declare  Lefebvre  mal  fondS  en  sa  demande,  I'en  dSboute,  et  le 
oondamne  aux  ddpens." 

M.  Lefebyre  est  appellant  de  ce  jugement. 

I  have  not  learnt  whether  the  appeal  was  prosecuted,  or  what  was 
the  result. 

In  the  case  of  the  succession  of  M.  J.  P.  TtKcAwt^  the  Civil  Tri- 
bunal of  the  Seine  declared  itself  divided,  and  therefore  expressed  no 
opinion  on  the  validity  of  a  marriage  of  French  persons  in  Spain, 
which  the  next  of  kin  of  the  husband  applied  to  set  aside  as  clandes- 
tine and  void  under  the  French  Law,  and  void,  also,  by  the  Law  of 
Spain,  the  priest  who  officiated  being  neither  the  Parochus  of  the 
parties,  nor  duly  authorised  under  the  Decree  of  the  Council  of 
Trent 

(fc)  Art.  191. — ''Tout  mariage  qui  n'a  point  i\A  contracts  publique- 
ment  et  qui  n'a  point  StS  c^^rS  devant  I'officier  public  competent, 
pent  dtre  attaqu^  par  les  Spoux  eux-mSmes,  par  les  p^re  et  m^re,  par 
les  ascendans,  et  par  tous  ceux  qui  y  ont  un  intSret  nS  et  actuel, 
ainsi  que  par  le  miniature  public."    (0.  75, 165,  170.— T.C.  121.) 

•  July,  1866. 
VOL,  IV,  V 
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They  are  not,  however,  necessarily  so ;  and  the  French 
Tribunals  have  held  that  these  formalities  have  been  enacted 
by  the  191st  article,  in  order  to  prevent  an  infringement  of 
the  fundamental  provisions  of  the  above-mentioned  first 
chapter ;  and  that  where  the  Court  is  of  opinion  that  these 
have  not  been  infringed,  the  marriage,  in  spite  of  the 
absence  of  the  pttblication,  will  be  pronounced  valid  (i). 

On  the  other  hand,  where  it  is  proved  that  the  marriage 
was  contracted  abroad  in  order  to  escape  from  the  prohibi- 
tions of  the  French  Law — ^where,  in  fact,  it  was  intentionally 
clandestine — ^it  will  be  pronounced  invalid  (j). 

Secondly.  The  marriage  of  a  Frenchman  under  25,  and 
of  a  Frenchwoman  under  21  years  of  age,  may  be  annulled^ 
under  the  terms  of  the  article  182  (A).  But  it  has  been 
holden,  that  the  absence  of  the  actes  respectueux,  prescribed 
in  articles  151, 152, 153  {f),  does  not  generate  a  nullity  (m). 

(i)  Bev,  Etrang.  ibid,  441-45.  Arrdt  de  la  Cour  d'Appel  de  Bruz- 
elles,  18  Juin,  1828,  Table  g^nSrdU  ;  v.  Mariagt^  No.  6.  Bimonvn  v. 
MaUac,  2  Swabey  db  TristranCs  Bep,  67.    Vid^  post. 

(;)  ArrSt  de  la  Cour  de  GasBation,  12  Fevrier,  1833,  et  6  Mars, 

1837. 

(k)  Art  182. — '^Le  maiiage  contracts  sans  le  consentement  des 
p^re  et  mhre,  des  ascendans,  ou  da  conseil  de  famiUe,  dans  les  cas  oh 
ce  consentement  dtait  n^ssaire,  ne  peiit  dtre  attaqn^  qne  par  oeux 
dont  le  consentement  dtait  requis,  ou  par  celui  des  deux  ^ponx  qui 
avait  besoin  de  ce  consentement."    (C.  148,  et  s.  201,  202.) 

(Q  Art.  151. — '*  Les  enfans  de  famille  ayant  atteint  la  majority  fix^ 
par  Part.  148,  sont  tenus,  avant  de  contractor  manage,  do  demander, 
par  un  acte  respectueux  et  formel,  le  conseil  de  leur  p^re  et  de  leur 
m^re,  ou  celui  de  leurs  aieuls  et  aieules,  lorsque  leur  p^re  et  leur  m^re 
sont  d6c4d4ay  ou  dans  I'impossibilit^  de  manif ester  leur  volontd." 
(a  157.— r.  168.) 

Art.  152. — ''  Depuis  la  majority  fix^e  par  Part.  158  jusqu'k  I'Age  de 
trente  ans  accomplis  pour  les  fils,  et  jusqu'k  l'4ge  de  vingt-dnq  ans  ao- 
complis  pour  les  filles,  I'acte  respectueux  pr^crit  par  Particle  pr^o^ 
dent,  et  sur  lequel  il  n'y  aurait  pas  de  consentement  au  manage, 
sera  renouveld  deux  autres  fois,  de  mois  en  mois ;  et  un  mois  apr^  le 
troisi^me  acte,  il  pourra  6tre  pass^  outre  k  la  o^^ration  du  manage.  *' 
(C.  157,  158.— r.  168.) 

Art.  153. — *' Apr^s  I'Age  de  trente  ans,  il  pourra  Stre,  2i  d^faut  do 
consentement  sur  un  acte  respectueux,  pass^  outre  un  mois  apr^  2^ 
la  c^^ration  du  manage.'' 

(m)  Bev.  Etrang.  ibid.  444, 


MABBIAGE — FBENCH   SUBJECTS  ABBOAD.  291 

Thirdly  (n).  Marriages  contracted  abroad^  within  the 
French  prohibited  degrees^  are  invalid  in  France. 

CCCCVIIL  If  the  validitj  of  a  marriage  contracted 
abroad  be  impeached  in  France^  the  defendant  is  entitled  to 
plead  the  same  defence  as  if  it  had  been  contracted  in 
France^  and  to  invoke  for  this  purpose  the  (o)  183rd  and 
(p)  185th  articles  of  the  Code. 

Although  by  article  (7)  171^  a  French  marriage  abroad 
ought  to  be  transcribed  on  the  public  Registry  of  Marriages, 
in  the  place  of  the  Domicil  of  the  French  husband,  three 
months  after  his  return  home,  yet  no  penalty  is  attached  to 
the  omission ;  and  before  the  registration,  both  parties  may 
claim  the  civil  rights  of  marriage  (r). 

CCCCIX.  France  possesses  no  written  law  in  the  Code 
Civil,  or  elsewhere,  as  to  marriages  contracted  in  France  be- 
tween foreigners,  or  between  French  subjects  and  foreigners 
(s);  the  question  is  therefore  subjected  to  the  general 
principles  of  French  jurisprudence. 


(n)  Bev.  JEircmg,  442. 

(0)  Art.  183. — "  L'action  en  nullity  ne  pout  plus  dire  intent^e  ni 
par  lea  ^poux,  ni  par  lea  parens  dont  le  consentement  ^tait  reqniB, 
ioutes  lea  foia  que  le  manage  a  ^t^  approuv^  expreaa^ment  ou  tadte- 
ment  par  oeux  dont  le  oonaentement  6tsdi  n^ceaaaire,  ou  loraqu'il  a'eat 
4covl6  nne  ann^  aana  reclamation  de  leur  part,  depuia  qu'ils  ont  eu 
oonnaiaaanoe  du  manage.  EUe  ne  peut  dtre  intents  non  plua  par 
I'dpouz,  loraqu'il  a'eat  6covl6  une  annde  aana  reclamation  de  aa  part, 
depuia  qu'H  a  atteint  I'Age  competent  pour  oonaentir  par  lui-mdme  au 
manage." 

(p)  Art.  185. — ''  Neanmoina  le  manage  contracte  par  dea  ^poux  qui 
n'avaient  point  encore  I'ftge  requia,  ou  dont  I'un  dea  deux  n'avait  point 
atteint  cet  &ge,  ne  x>eut  plua  etre  attaqud,  1^  loraqu'il  a'est  4co\j14  aix 
mois  depuia  que  cet  dpoux  ou  lea  dpoux  ont  atteint  I'&ge  competent ; 
2^  loraque  la  f  emme  qui  n'avait  point  cet  &ge,  a  con^u  avant  I'^cheance 
de  aix  moia." 

(q)  Art.  171. — ''  Dana  lea  trois  moia  aprba  le  retour  du  Fran^aia  aur 
le  territoire  du  royaume  Tacte  de  celebration  du  manage  oontracte  en 
paya  etranger  aera  tranacrit  aur  le  regiatro  public  dea  manages  da  lieu 
de  aon  domicile."/  (C.  40«.) 

(r)  8  Rev,  Eirang.  446-7. 

(a)  Ibid,  448-457. 

V  2 


292      JUS  GENTIUM— PBIVATE   INTERNATIONAL   LAW. 

These  marriages^  therefore^  as  to  jormy  depend  upon  the 
French  Laws  already  cited :  locm  regit  actum  is  the  principle 
applied  to  them. 

These  marriages,  as  to  all  that  concerns  their  substance 
and  their  intrinsic  validity,  depend  upon  the  Law  of  the 
foreigner's  Domicil.  All  that  relates  to  the  status  and 
capacity  of  the  foreigner  to  contract,  is  governed  by  this 
Law.  Statutum  personcB  sequitur  personam  (J)  is  the  prin- 
ciple applied  to  these  cases. 

CCCCX.  Thus,  the  marriage  of  a  subject  of  Wurtem- 
burg,  by  the  Law  of  which  State  a  subject  is  incapable  of 
marrying  before  his  twenty-fifth  year  is  completed,  would  be 
held  invalid  if  contracted  before  that  period,  though  con- 
tracted in  France,  which  permits,  as  has  been  said,  marriage 
at  the  age  of  eighteen  or  fifteen  years. 

CCCCXL  Again,  by  a  Law  of  Bavaria  (12th  July, 
1818)  and  of  Wurtemburg  (4th  September  1818),  the 
subjects  of  these  kingdoms  are  forbidden  to  marry  abroad, 
without  the  permission  of  their  respective  governments. 

A  marriage  by  such  subjects  in  France,  without  such 
permission,  would  be  pronounced  null  and  void  in  that 
country. 

CCCCXIL  The  French  subject,  therefore,  who  marries 
a  foreigner,  in  France,  is  exposed  to  the  great  risk  of  having 
Ids  marriage  annulled,  on  account  of  the  provisions  of  a 
foreign  law,  of  which  he  is  wholly  ignorant. 

The  French  authorities  appear  to  have  vainly  endeavoured 
to  remedy  this  evil, — ^first,  by  requiring  every  foreigner,  non 
naturalise^  to  produce  a  certificate  from  the  legal  authorities 


(t)  The  English  lawyers  were  in  the  habit  of  suppoeing  and  enun- 
ciating that  the  English  and  Foreign  Laws  are  agreed  as  to  the  doc- 
trine *'  mobilia  seqtmniur  personam  "  (Bremer  v.  Freeman^  10  Moore, 
P.  C,  Bep.  361) ;  but  they  did  not  know,  or  forgot,  that  the  foreign 
lawyers  held  also,  and  conjointly  with  it,  the  doctrine  '^stat^ntwn 
pcraoiiale  sequUwr personam.'*  The  word  '^peraona,"  therefore,  conveyed 
to  the  English  and  the  foreign  lawyer  a  very  different  meaning. 
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of  his  Domicile  as  to  the  absence  of  any  legal  impediments 
to  his  proposed  marriage  (ti). 

This  scheme  was  thwarted^  sometimes^  by  there  being  no 
officer  at  his  Domicil  qualified  to  give  such  a  certificate ;  for 
it  seems^  whimsically  enough^  never  to  have  occurred  to  the 
French  authorities  that  an  analogous  officer  to  the  French 
Maire  might  not  exist  in  other  countries. 

Sometimes^  the  officer  of  the  Domicil  refused  to  comply 
with  the  requisition. 

This  state  of  things  was  attempted  to  be  remedied  by  a 
very  strange  regulation  (ar).  An  acte  de  notoriete  was  in- 
troduced in  the  form  prescribed  by  the  (y)  70th  article  of 


(ti)  '*  Dans  plnsienrs  ^tats  limitroplies  ou  voisins  de  la  France,  laloi 
defend  aux  regniooles  de  se  marier  en  pays  stranger  sans  I'autorisation 
du  gouyemement,  sous  peine  de  la  nullity  de  leur  manage.  11  r^snlte 
de  Ik  que  les  habitants  de  oes  pays,  attir^  en  France  par  I'actiyit^  de 
I'indnfltrie  on  par  la  richease  du  sol,  j  ont  dpous^  des  Franfaises  sans 
avoir  obtenu  cette  autorisation.  S'ils  veulent  ensnite  retonmer  dans 
leur  patrie,  leurs  femmes  et  leurs  enfans  s'en  voient  repousses  oomme 
ill^times.  Un  tel  ^tat  de  choses  impose  au  gouvemement  Fran^ais  le 
devoir  de  reoourir  k  quelques  precautions  propres  k  assurer  la  validite 
de  ces  manages  contracts  de  bonne  foi  par  des  femmes  qui,  apr^s 
raooompUssement  de  toutes  les  formality  requises  par  les  lois 
Fran9aises,  ont  dd  compter  sur  la  protection  de  ces  lois.  Le  moyen 
le  plus  efficace  me  paratt  dire  d'exiger  de  tout  stranger,  non  naturajW, 
qui  Toudra  desofmais  se  marier  en  France,  la  justification,  par  un 
oertificat  des  autorit^  du  lieu  de  sa  naissance  ou  de  son  dernier  domi  - 
die  dans  sa  patrie^  qu'il  est  apte,  d'apr^s  les  lois  qui  la  r^gissent, 
k  oontraoter  manage  avec  la  personne  qu'il  se  propose  d'^pouser. 
En  cas  de  contestation,  les  tribunaux  oomp^tents  seront  appel^s  k 
statuer."— 8  Bev.  Etra/ng.  pp.  449,  460. 

(x)  *'  S'il  y  avait  impossibilit^d'obtenir  le  ceridficat  d'aptitude  present 
par  les  instructionB,  parceque  I'autorit^  du  lieu  de  la  naissance  ou  du 
dernier  domicile  du  futur  ^poux  en  pays  stranger  refuserait  de  ddlivrer 
une  attestation  de  cette  nature,  on  pourrait  y  supplier  par  un  acte  de 
notoriety  sous  la  forme  indiqu^e  dans  Particle  70  du  Code  Civil.  Cet 
acte  devrait  dtre  soumis  k  I'homologation  pr^vue  par  I'article  72,  s'il 
contenait  en  mSme  temps  I'attestation  de  I'impossibLlite  oil  la  future 
se  trouverait  de  se  procurer  son  acte  de  naissance." — lb,  pp.  451, 452. 

{y)  Art.  70. — '  ^  L'officier  del'dtat  civil  se  fera  remettre  I'acte  de  nais- 
sance de  chacun  des  futurs  ^poux.  Celui  des  ^poux  qui  serait  dans 
I'impossibilite  de  se  le  procurer,  pourra  le  supplier,  en  rapportant  un 
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the  Code  Civil,  being  afterwards  ratified  or  subjected  to 
homologation  according  to  this  71st  article  (z). 

This  led  to  grievous  abuses,  and  was  intrinsically  abstird ; 
for  the  acte  was  satisfied  by  the  appearance  of  seven  indivi- 
duals, taken  from  any  class,  swearmg  that  the  foreigner  had 
applied  in  vain  to  the  authorities  of  his  Domicil  for  the  pro- 
per certificate. 

M.  Foslix  is  of  opinion  that  these  attempts,  though  they 
have  rendered  de  facto  marriages  of  foreigners  in  France  a 
matter  of  great  facility,  have  by  no  means  contributed  to 
strengthen  the  validity  of  the  marriage  bond. 

Marriages  contracted  on  the  faith  of  these  jugements 
cT homologation  are  frequently  only  phantoms  of  a  real  mar- 
riage {simulacre  de  mariage).  For  instance,  when  the  Laws 
of  the  foreigner's  Domicil  enact  nullities  unknown  to  the 
French  Law ;  when  the  acte  de  notoriete  is  silent  as  to  nulli- 
ties recognised  by  the  French  Code,  such  as  the  prohibited 
degrees ;  or  when  the  acte  announces  the  fact  of  there  being 
no  consent  on  the  part  of  the  parents. 

At  all  events,  M.  Foelix  thinks  that  foreign  coimtries 
which  hold  that  Personal  Laws  follow  the  person  into  a 
foreign  land,  wiU  not  consider  that  these  nullities  are  cured 
by  judgments  of  homologation  (a). 


acte  de  notori^t^  d^vrd  par  le  juge  de  paix  du  lieu  de  sa  naiasance, 
ou  par  celui  de  son  domicile.'' 

(z)  Art.  71. — ^^  L'acte  de  notoridt^  contiendra  la  declaration  faite 
par  sept  t^moins,  de  I'un  on  de  I'autre  sexe,  parens  ou  non  parens,  des 
pr^noms,  noni;  profession  et  domicile  du  futur  ^poux  et  de  ceux  de  ees 
p^re  et  m^re,  s'ila  sont  connus  :  le  lieu,  et  autant  que  possible, 
repoque  de  sa  naissance,  et  lea  causes  qui  empdchent  d'en  rapporter 
l'acte.  Les  t^moins  signeront  l'acte  de  notoriety  avec  le  juge  de  paix ; 
et  s'il  en  est  qui  ne  puissent  ou  ne  sachent  signer,  il  en  sera  fait 
mention." — Ih,  t.  v.  16. 

(a)  ''  Le  oertificat  exigtf  par  la  drculaire  du  4  Mars  1831,  est  sans 
objet  k  regard  des  sujets  du  roi  de  Sardaigne,  suivant  la  legislation 
qui  les  r^git."  M.  le  garde  des  sceaux  ajoute  que  "  les  manages  des 
Sardes  pour  6tre  valables,  doi^ent  etre  autorisea  par  le  droit  canonique, 
et  de  plua  o^iebr^a  dana  toutes  lea  f ormaUt^a  du  culte  qu'ils  professent ; 
mais  que,  comme  la  loi  Frfm^aiae  ne  permet  pas  que  le  maiiage 
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CCCCXIII.  The  law  respecting  the  marriage  of  foreign- 
ers in  the  U.  S.  of  North  America  and  France^  and  the 
wide  difference  between  the  jurisprudence  of  the  two 
countries  upon  this  pointy  have  been  mentioned. 

The  former^  it  has  been  seen^  disregards  the  disabilities^ 
with  certain  exceptions^  imposed  by  the  Personal  Law  of  the 
Domicile  and  looks  onlj  to  the  lex  loci  contractus.  The 
latter  considers  these  disabilities  as  incapacitating  the  subject 
of  them  from  marrying  anywhere^  and  invalidates  the  de 
facto  marriage  which  has  been  celebrated  in  defiance  of 
them. 

CCCCXIV.  It  may  be  well  to  remark  here  that  the  Law 
on  Marriage  generally  admits^  with  respect  to  countries,  of 
a  division  into  two  classes : — 

1.  Those  countries  in  Europe  and  elsewhere,  which  have 
adopted,  upon  this  point,  the  principles  of  the  French  Code, 
either  literally  or  in  the  main. 

2.  Those  which  have  derived  their  jurisprudence  in  this 
matter  from  a  wholly  different  source. 

CCCCXV.  In  the  foftner  class  are  or  were  Belgium,  the 
Provinces  on  the  Left  Bank  of  the  Khine,  the  Duchy  of  Berg, 
the  Ejngdom  of  the  Netherlands,  the  Grand  Duchy  of 
Baden,  the  Kingdom  of  the  Two  Sicilies,  and  now  the 
Kingdom  of  Italy. 

The  second  class  comprises  the  other  countries  of  Europe. 

CCCCXVI.  With  respect  to  the  particular  question  which 
is  now  under  discussion,  namely,  by  what  laws  the  marriage 
of  foreigners,  or  of  subjects  elsewhere  than  in  the  place  of 
their  Domicil,  is  governed  ?  it  is  to  be  further  remarked — 

That,  with  respect  to  both  these  points,  the  countries 
which  had  been  incorporated  into  and  were  detached  from 


reli^eux  pr^o^o  le  manage  civil,  il  auffira  d^sormais,  h,  regard  des 
■ujdts  Sardes  qui  d^ireraient  se  marier,  de  constater  leur  capacity 
l^^e  d'apr^s  le  droit  canonique,  et  de  pr^venir  en  outre  lea^  futurs 
dea  conditions  requises  par  lal^gialation^trang^re." — 8  Bev,  Etraiig. 
pp.  455,  456. 
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France  {pays  detaches)^  in  1814^  1815,  have  adopted  the  rules 
of  the  Code  Civil  which  have  been  already  mentioned. 

CCCCXVII.  Rhenish  Bavaria  {h)  has  a  Koyal  Ordinance 
containing  provisions  analogous  to  the  circular  of  the  French 
Garde  des  sceatix,  dated  4th  March,  1831. 

CCCCXVIII.  The  Netherlands  reproduce  in  their  158th 
and  159th  Articles  the  170th  and  ITlst  Articles  of  the 
French  Code,  which  have  been  already  discussed. 

CCCCXIX  The  Grand  Duchy  of  Baden,  by  the  23rd 
Article  of  its  Code,  enacts  that  in  the  case  of  a  marriage  con- 
tracted by  a  Badenite  abroad,  he  ought  to  be  furnished  with 
the  permission  of  his  Grovemment,  must  not  contravene 
Article  13  of  the  Baden  Code,  and  must  observe  the  form- 
alities legis  lod  contractus. 

The  Baden  husband  is  bound,  on  his  return  home,  to  certify 
to  the  minister  of  the  church  at  his  Domicil  the  marriage 
celebrated  abroad ;  and  the  foreigner  married  in  the  Duchy 
is  liable  to  the  same  obligation. 

A  marriage  contracted  by  a  Badenite  abroad,  without  the 
permission  of  his  Government,  appears  not  to  be  invaUd,  but 
to  entail  the  loss  of  the  rights  of  citizenship. 

The  regulation  of  Badenite  marriages  in  Switzerland,  and 
of  Swiss  subjects  in  Baden,  has  been  the  subject  of  a  Treaty 
between  Switzerland  and  Baden ;  the  general  effect  of  which 
is  to  prevent  marriage  between  the  subjects  of  the  two  States, 
without  the  previous  production  of  a  regular  permission  from 
the  proper  authority  of  the  Domicil.     If  the  marriage  be  not 


(6)  ''  Tout  stranger  qui  Be  propose  de  contracter  manage  devant 
I'officier  de  I'^tat  civil,  dans  notre  province  Khdnaue,  avec  une  femme 
originaire  de  cette  province,  pr^sentera  au  Bous-pr^fet  un  oertificat 
des  autorit^  compdtenteB  de  son  domicile,  qu'il  est  apte  k  contracter 
manage.  Lorsque  le  sous-pr^fet  trouvera  ce  certificat  en  r^Ie, 
quant  k  la  forme  et  quant  k  son  contenu,  il  le  revetira  de  son  visa. 
Le  ceriificat  ainsi  vis^  sera  remis,  avec  les  autres  pieces,  k  I'offider 
de  I'^tat  civil,  qui  en  fera  mention  dans  I'acte  de  manage,  et  il 
demeurera  annexe  aux  aotes  de  I'^tat  civil."— 8  Bev,  Strang,  pp. 
816,  817. 
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celebrated  within  two  months  from  the  date  of  the  permission^ 
the  permission  must  be  renewed. 

CCCCXX.  According  to  the  law  in  Austria^  the  personal 
capacity  {Status)  of  the  parties  contracting  marriage  is  to  be 
decided  by  the  Law  of  their  own  country ;  the  formalities  are 
to  be  decided  partly  by  Austrian,  partly  by  foreign  Law, 
accordmgly  as  the  marriage  was  contracted  between  two 
foreigners,  between  a  foreigner  and  an  Austrian,  in  Austria 
or  in  a  foreign  land. 

Betrothals^  whatsoever  the  parties  to  them  may  be,  have 
no  binding  effect  or  legal  consequences  in  Austria. 

Every  foreigner  about  to  marry,  either  with  an  Austrian 
subject  or  another  foreigner  in  Austria,  must,  before  his 
marriage,  furnish  the  proper  authority  with  evidence  of  his 
personal  capacity  to  enter  into  the  contract. 

That  evidence  may  be  supplied  by  a  certificate,  properly 
attested  and  sealed,  as  the  case  may  require,  from  the  proper 
foreign  authority. 

In  Vienna  itself  there  are  certain  directions  connected 
with  the  police  authorities  to  be  complied  with  as  necessary 
preliminaries  to  tiie  marriage  of  foreigners.  These  directions 
have  for  their  object  to  ascertain  that  the  requisite  consents 
have  been  obtained. 

There  is  a  particular  provision  in  the  Austrian  Law 
respecting  foreign  minors.  It  is  as  follows : — When  a  minor, 
who  is  a  stranger,  seeks  to  contract  a  marriage  in  the  Austrian 
States,  and  cannot  produce  the  necessary  consent  (that  is,  of 
his  father,  guardian,  or  court  of  justice),  the  Austrian 
tribunal  to  which  he  is  subject,  according  to  the  nature  of 
his  Domicil,  will  name  a  curator,  whose  duty  it  will  be 
to  declare,  before  the  proper  tribunal,  his  consent  or  his 
opposition  to  the  proposed  marriage.  This  tribunal  will  then 
decide  the  question  of  allowing  or  refusing  license  for  the 
marriage,  in  the  same  manner,  and  on  the  same  principles,  as 
it  would  decide  the  question  in  the  case  of  a  subject  (c). 

(c)  Hofdekret,  17  Juli,  1813. 
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Special  instructions  are  given  to  clergymen  to  apprise  them- 
selves^  according  to  the  proper  legal  forms^  that  the  due 
consents  have  been  given^  before  thej  solemnise  the  marriage 
of  a  foreigner. 

It  seems  that  an  Austrian  woman  who  marries  a  foreigner, 
does  not,  ipso  factoy  acquire  permission  to  emigrate  with 
him ;  but  must  obtain  a  separate  and  distinct  license  for  this 
purpose. 

The  marriages  of  the  subjects  of  Bavaria  (cf)  and  of  the 
Canton  des  Orisons  {e)  with  Austriahs,  are  the  subjects  of 
reciprocal  legislation  which  forbid  these  intermarriages  with- 
out the  express  permission  of  the  States  of  the  respective 
parties  to  the  contract. 

Austrian  subjects  are  not  forbidden  to  marry  abroad ;  and 
such  marriages  are  valid  unless  they  contravene  the  proyision 
of  the  4th  article  of  the  Civil  Code  of  Austria  {Das  Oester- 
reichische  Burgerliche  Recht).  The  proper  publicatiofis 
must,  therefore,  have  been  made  in  the  Austrian  Domicil,  or 
a  dispensation  must  have  been  obtained :  none  of  the  prohi" 
bitiona  contained  in  the  Code  must  have  been  violated ;  or  a 
dispensation  fix)m  them  must  have  been  obtained  {f). 

In  one  word,  observes  M.  Foeliz,  the  170th  article  of 
the  French  Code  is  applicable  to  Austrians  marrying 
abroad  {g). 

Hungarians  may  marry  in  the  Austrian  States  without  any 
special  permission  from  the  authorities  of  their  own  country. 


{d)  Hojkandeidekrct,  30  Octob.  1827. 

(c)  10  Mai,  1828. 

(/)  8  Bev.  iHrang.  p.  703. 

Das  Oed.  Gesetsiuch,  As  to  minors,  s.  49.  Some  rules  applicable 
to  children  legitimated  by  a  subsequent  mairiage,  and  to  adopted 
children,  ss.  160, 162,  183. 

As  to  natural  children,  s.  50. 

As  to  individuals  whose  majority  is  not  a  matter  of  notorieiy,  s.  78. 

The  remedy  for  consents  unjustly  withheld,  as.  52,  53. 

As  to  consents  requisite  for  soldiers,  s.  54. 

As  to  Jews,  s.  124. 

(g)  8  Bet.  Etrang.  878. 
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They  may  marry  abroad^  according  to  the  forms  of  the  lex 
loci  contractus^  tf  these  forms  be  conformable  to  the  Hun- 
garian Laws  (A). 

CCCCXXI.  With  respect  to  Prussia — Foreigners  not 
naturalised^  are  not  allowed  to  contract  marriage  unless 
the  requisite  notice — ^the  publication  of  banns  in  fact — has 
been  made  in  the  place  of  their  Domicil ;  or,  if  this  cannot 
be  effected,  strictly  speaking,  credible  proof  of  a  judicial  or 
material  certificate  must  be  produced,  that  the  Law  of  their 
Domicil  offers  no  impediment  to  the  marriage.  Neverthe- 
less, it  seems  that  the  oath  of  a  person  intending  to  reside 
in  Prussia — ^but  who  has  not  resided  a  full  year — that  there 
is  no  impediment,  wiU  satisfy  the  Prussian  authorities.  If 
however,  he  has  been  settled,  and  resident  in  Prussia  for 
more  than  a  year,  it  will  suffice  that  banns  be  put  up,  as  in 
the  case  of  a  native  subject  in  the  parish  of  his  residence  (t). 

Native  subjects  of  Prussia  are  not  forbidden  to  marry 


{h)  8  Bev.  Etraiig,  879. 

(i)  7  Bev.  iltrcmg,  159  ;  Ibid.  879. 

AUgemeines  Lar^reM  fiir  die  Pr&iiMiMihen  Staaieny  2  T^eU,  i.  tit.  iii. 

Abschnitty  Von  der  VoUrichtung  einer  gultigen  Ehe,  ss.  136,  172. 

§  143. — ^Auch  ein  Fremder,  der  in  Koniglichen  Landen  getraut  sein 
will,  musa  sich  in  der  Parochie  seiner  Heimath  aufbieten  lassen. 

§  144. — ^Eann  er  dies  nicht  bewerkstelligen,  so  moss  er  dnrch 
gerichtliche  oder  beglaubigte  Notariatszeugnisse  nachweisen,  dass  an 
dem  Orte  seiner  Heimath  kein  Ehehindemiss  wider  ihn  bekannt  sei. 

Anh.  §  68. — Bei  den  neu  angekommenen  Kolonisten,  die  sich  noch 
kein  Jahr  in  den  Koniglichen  Staaten  aufgehalten  haben,  geniigt  der 
£id,  dass  sie  noch  tmverehelicht  sind,  nnd  dass  ihnen  auch  kein  sonst 
Ehehindemiss  bekannt  sei. 

§  145. — ^Hat  aber  oin  Fremder  sich  in  hiesigen  Landen  niedergdassen, 
und  langer.  als  ein  Jahr  darin  aufgehalten,  so  ist  das  Aufgebot  in 
seiner  hiesigen  Parochie,  so  wie  bei  Eingeborenen,  hinreichend. 

§  169. — ^Dass  die  Frauung  nicht  yon  dem  gehorigen  Pfarrer  vollzogen 
worden,  macht  die  Ehe  selbst  nicht  nngUltig. 

§  170. — ^Wer  aber,  um  die  Geeetze  des  Landes  unwirksam  zu  machen, 
in  fremden  Landen  sich  trauen  lasst,  hat,  ausser  den  Ubrigen  rechtli- 
ohen  Folgen  der  Nichtigkeit  oder  UngUltigkeit  einer  solchen  gesetz- 
widrigen  Ehe  (Abschn.  10),  auch  noch  eine  fiskalische  Strafe  von  Zehn 
bis  Dreihundert  Thalem  verwirkt. 
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abroad;  and  the  marriage^  according  to  the  lex  loci,  is 
valid^  provided  that  it  have  not  been  contracted  abroad  in 
order  to  defeat  the  Prussian  law  (j). 

If  it  be^  the  marriage  may  be  pronounced  null ;  and  a 
pecuniary  fine  inflicted  on  the  contravener. 

The  omission  to  publish  the  banns  does  not  nullify  the 
marriage ;  but  entails^  except  in  particular  cases^  a  pecuniary 
fine  on  the  party  omitting  it. 

CCCCXXII.  Foreigners  may  marry  in  Bavaria— their 
capacity  to  enter  into  the  contract  being  decided  by  the  Law 
of  their  country. 

Native  subjects  of  Bavaria^  however,  are  actually  forbidden 
to  marry  abroad,  and  such  marriages  are  holden  to  be  void, 
and  the  party  punishable  by  imprisonment 

It  seems,  however,  that  the  extraordinary  severity  of  this 
law  is  mitigated  in  practice,  by  ratifications  of  these  mar- 
riages, obtained  from  the  Bavarian  administrative  authori- 
ties, under  the  powers  of  an  enabling  ordinance,  subsequent 
to  the  prohibitory  Law. 

The  Law  itself  does  not  extend  to  Bhenish  Bavaria  (A). 

CCCCXXIII.  The  marriage  of  Wurtemburg  subjects 
abroad,  without  the  permission  of  the  Crown,  is  void.  In 
other  respects  the  Wurtemburg  Code  resembles  the  Baden 
Code  on  this  subject  (/). 

CCCCXXI V.  In  Saxony y  the  Law  nullifies  the  marriage 
of  a  subject  abroad  in  those  cases  only  in  which  the  Law 
would  nullify  them  in  Saxony.  It  punishes  with  imprison- 
ment  of  fifteen  days,  parties  marrying  abroad  with  intent  to 
evade  the  Laws  of  their  country  (m). 

CCCCXXV.  In  Hanover,  a  foreigner  must,  previous  to 


( j)  It  therefore  behoves  every  foreigner  about  to  many  a  IVossian 
to  study  carefully  the  prohibition  rendering  a  marriage  null  or  in- 
valid (nichtig,  ungUltig),  especially  in  the  case  of  soldiers  :  they  are 
set  forth  10  AhschniU,  ss.  933,  1014. 

(k)  8  B&t.  Etrang.  280-3. 

(0  Ibid.  883. 

(m)  Ibid.  884. 


MAEEIAGE — HANOVER,  DENBIARK,  NORWAY,  ETC.      301 

Ilis  marriage,  certify  by  proof  from  the  authority  of  his 
Domicil,  to  the  proper  authority,  that  no  impediment  exists 
to  his  returning  home  with  his  wife  to  his  DomicU  (n). 

CCCCXXVI.  The  rules  of  the  Electorate  and  Grand 
Duchy  of  Hesse  appear  to  be  of  much  the  same  character 
as  those  of  Prussia  (o). 

CCCCXXVII.  In  Nassau,  the  marriages  abroad  of 
Jews  only,  without  consent  of  the  government,  are  holden 
invalid  (p). 

CCCCXXVIIL  By  the  Law  of  Denmark,  Norway, 
Schleswiff,  and  Holstein,  marriages  contracted  abroad  are 
valid,  though  they  contravene  the  prohibitions  of  the  Danish 
Law ;  but  the  contraveners  are  subject  to  punishment.  It 
appears,  however,  that  on  proof  of  the  marriage  having 
been  contracted  abroad  designedly  in  fraudem  legis  patrice, 
it  will  be  pronounced  null  (y). 

CCCCXXIX.  By  the  Law  of  Sweden,  subjects  may 
marry  abroad,  but  are  bound  to  register  within  a  given  time 
their  marriage  settlements  in  Sweden,  under  pain  of  the 
settlements  being  null  (r). 

CCCCXXX.  Russia  appears  not  to  prohibit  marriages 
abroad  of  its  subjects,  or  of  strangers  at  home,  though  it  has 
some  stringent  regulations  with  respect  to  the  marriages 
of  its  subjects  belonging  to  the  diplomatic  profession  («)• 

CCCCXXXI.  As  has  been  observed,  the  Code  of  the 
Elingdom  of  the  Two  Sicilies  {£)  was  modelled  on  that  of 
France ;  but  the  former  did  not  contain  the  170th  article  of 
the  French  Code,  though  It  did  contain  the  171st,  and 
therefore  M.  Foelix  argued  that  the  subjects  of  the  Two 
Sidlies  were  not  prohibited  from  marrying  abroad. 

(n)  8  Rw,  Etrang,  684. 

(o)  Ibid.  884-6. 

(p)  Ibid.  886. 

(q)  Ibid.  887-8. 

(r)  Ibid.  888. 

(«)  Ibid.  888-9. 

it)  A.D.  1819. 
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CCCCXXXII.  Sardinia  allowed  her  subjects  to  marry 
abroad ;  but  the  marriage  must  be  celebrate  according  to 
the  rites  of  the  Roman  Churchy  so  that  a  marriage  in 
France  or  England  before  a  civil  officer  would  be  invalid 

(«). 

In  fact  the  64th  and  108th  articles  of  the  Sardinian  Code 
formed  a  statutum  personale^  which  was  holden  to  follow  the 
subject  everywhere ;  and  in  this  matter  there  was  a  formal 
denial  of  the  rule,  *'  locus  regit  actum  *'  (j:). 

If,  however,  the  Sardinian  subject  had  acquired  a  bond 
fide  Domicil  in  a  foreign  country,  it  seems  that  his  marriage, 
according  to  the  lex  lociy  would  be  holden  valid ;  and  the 
Sardinian  Laws  required  that  before  two  foreigners  can  be 
married  in  that  State,  they  shall  have  acquired  a  bond  fide 
DomiciL 


MABBIAQE— GENERAL   BEMABK8   ON  VALIDITY  OF. 

CCCCXXXIII.  The  investigation  which  has  been  pur- 
sued into  the  Codes  and  Common  Law  of  the  principal 
Christian  States,  leads  us  to  the  conclusion  that  the  follow- 
ing maxims  of  jurisprudence  prevail  upon  the  matter  of  the 
validity  of  the  marriage  of  subjects  abroad : — 

1.  The  broad  principle  maintained  by  the  United  States 
of  North  America — namely,  that  the  capacity  of  the  parties 
as  well  as  ihe  formalities  of  the  contract,  are  to  be  decided 
lege  loci  contractus^  and  not  lege  domicilii* 

2.  The  principle  maintained  by  France,  generally  by  the 
States  of  the  European  Continent,  namely,  that  the  capa^city 
of  the  parties  is  to  be  determined  by  the  law  of  their  own 
State,  and  that  a  marriage  valid  lege  loci  contractus  may  be 
holden  invalid  lege  domicilii  on  account  of  the  want  of  capa- 


(ii)  Qusdre,  however,  whether  the  contract  would  not  be  so  far  con- 
sidered in  Sardinia  as  to  enable  the  Church  to  compel  the  Bolemnisa- 
tion  of  a  marriage  between  the  contracting  parties  in  facit  ecclesia  ? 

(x)  8  Rev.  JBtrcmg,  877.     *^  Bien  ant^rieur  au  maria^e." 
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city,  though  it  be  duly  celebrated  according  to  iiie  formalities 
legis  loci  contractus* 

3.  The  principle  adopted  by  States  which  recognise  the 
lex  loci  contractus  as  binding  in  all  cases  but  those  in 
fraudem  legis  domesticce* 

To  these  categories  might  be  added  that  arising  out  of 
the  Bavarian  Law,  which  theoretically  prohibits,  though  it 
practically  allows,  its  subjects  to  marry  abroad ;  and  that 
arising  out  of  the  Sardinian  Law,  which  allowed  its  subjects 
to  marry  abroad,  but  only  according  to  the  Boman  ritual. 

CCCCXXXIV.  Story  (y)  dwells  emphatically  upon  the 
probable  evil  resulting  from  the  French  Law.  "  It  will  be 
**no  matter  of  surprise,"  he  says,  "jf  hereafter  we  shall  find 
'*  a  Frenchman  with  two  lawftd  wives — one,  according  to  the 

Law  of  the  place  of  the  Marriage,  and  the  other  according 

to  that  of  his  Domicil  of  Origin  "  (z).  He  might  have 
extended  his  remarks  to  Austrian,  Prussian,  and,  perhaps, 
in  some  respects,  to  English  Law. 

But  Fodix  (a)  maintains  as  stoutly  that  the  French  Law 


(y)  Conflict  of  Laws,  s.  124. 

(z)  Continental  nations  of  Europe  allow  a  much  greater  extent  and 
force  to  the  parental  power  (their  ideas  of  which  were  mainly  derived 
from  the  Boman  law),  than  Great  Britain  or  the  United  States  of 
America. — Story,  s.  90. 

(a)  §  88. — Pothier  BSkjB,  ^'  Tout  ce  que  nous  avons  dit  jusqu*2k  present 
Bur  la  nullity  du  mariage  c41^t4  hors  de  lapr^ence  et  samt  le  consente- 
ment  du  Our^  des  parties,  a  lieu,  quand  m^me  le  mariage  auroit  4t4 
o^^re  en  pays  stranger  par  des  Francois,  lorsqu'il  paroit  que  c'est  en 
fraude  de  la  loi  qu'ils  y  sont  all^.  En  vain  diroient  ils  que  la 
forme  des  contrats  se  r^gle  par  les  loix  du  lieu  oil  ils  se  passent ;  que 
leur  mariage  ne  s'^tant  pas  fait  en  France,  mais  en  pays  stranger,  ils 
n'ont  pas  4it4  obliges  d'obseryer  les  loix  pr^scrites  en  France  pour 
la  forme  de  leur  mariage.  La  r^ponse  est,  que  la  o^^ration  du 
mariage  en  face  d'Eglise  par  le  propre  Cur^,  n'est  pas  une  pure  forme 
d'acte ;  c'est  une  obligation  que  nos  loix  imposent  aux  parties  qui 
yeulent  contractor  mariage,  4  laquelle  les  parties  qui  y  sont  sujettes, 
ne  peuvent  se  soustraire,  en  allant  en  fraude  se  marier  dans  un  pays 
stranger. 

"  Jl  en  seroit  autremont  d'un  mariage  qu'unPranjais  qui  setrouveroit 
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on  this  point  is  in  conformity  with  the  principles  of  Inter- 
national Law,  as  Mr.  Justice  Storj  can  support  the  opposite 
conclusion. 

CCCCXXXV.  Moreover,  if  England  does,  as  Story 
supposes,  maintain  the  Law  of  the  place  of  contract  when  it 
contravenes  the  personal  Law  of  ihe  Domicil, — it  must  be 
admitted  that  she  would  not  be  consistent  in  her  administra- 
tion of  the  Law  upon  this  all-important  subject  of  Foreificn 
Marriage.  .  . 

The  Marriage  of  the  Englishman  in  Scotland,  contracted 
avowedly  infraudem  legis,  she  holds  good :  but  the  Divorce 
of  English  persons  pronounced  in  the  same  country,  she  not 
only  holds  bad,  but  subjects  the  parties,  if  the  divorce  be 
of  an  English  Marriage  contracted  by  domiciled  English 
persons,  and  the  parties  marry  again  on  the  faith  of  the  legal 
divorce,  to  criminal  punishment  (i),  and  bastardises  their 
issue ;  while  in  another  part  of  the  same  kingdom  the  mar- 
riage is  good,  and  the  children  are  legitimate. 

CCCCXXXVa.  In  Simonin  v.  Mallac  the  facts 
were  as  follows : — 

C.  and  D.,  being  native  subjects  of  France,  and  then 
domiciled  in  that  country,  came  over  to  London  in  June 
1854,  and  were  married  by  license  according  to  the  Law  of 
England,  but  without  the  observance  of  certain  formalities 
and  consents  required  by  the  Law  of  France  in  respect  of 
the  marriage  of  its  own  subjects  in  foreign  countries.  C. 
and  D.  returned  to  France,  when  D.,  the  man,  refused  to 
celebrate  the  Marriage  according  to  the  French  Law,  and 
C.  instituted  a  suit  for  nullity  in  the  French  Courts,  which 


avoir,  Bans  fraude,  sa  residence  dans  im  pays  stranger,  on  11  n'y  a  pas 
d'exerdce  de  la  Religion  Catholique,  auroit  contracts  avec  iine  femme 
Catholique,  et  qui  auroit  dt^  c^^r^  dans  la  Ohapelle  d'un  Ambassadeur 
Catholique  parTAuindnier ;  ce  manage  seroit  valable,  n'y  ayant  pas  en 
ce  cas  de  fraude,  et  le  mariage  n'ayant  pu  etre  cfl^r^  autrement.  *' — 
Pothier,  Traits  d/u  Contrat  de  Mariage,  torn.  iii.  c.  i.  s.  2,  p.  4,  n. 
363. 
(6)  Vide  post. 
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D.  did  not  defend^  and  in  December  1854  C*  obtained  a 
decree  of  nullity.  C.  subsequently  came  to  reside  in  Eng- 
land^ and  petitioned  for  a  decree  of  nullity  in  this  Court ; 
personal  seryice  of  the  citation  was  effected  on  D.  in  Naples, 
who  did  not  appear. 

It  was  holden  (by  the  full  Court  of  Divorce),  first,  that 
D.,  haying  entered  into  a  contract  in  this  country,  was  subject 
to  the  jurisdiction  of  the  Courts  of  this  country  in  respect  of 
the  personal  status  resulting  from  such  contract;  secondly, 
that  the  personal  status  resulting  from  such  contract  is  to  be 
ascertained  by  the  Law  of  this  country,  in  which  the  con- 
tract was  made,  and  not  by  any  special  Law  of  the  country 
of  the  Domicil  of  the  parties  to  the  contract  (c). 

The  Judge  Ordinary,  Sir  C.  Cresswell,  deUvering  the 
judgment  of  the  full  Court,  observed : — 

^^  The  French  Tribunal  in  this  case  appears  to  have  held 
^^  the  marriage  null  and  void,  not  because  it  was  absolutely 
^^  prohibited  by  the  Law  of  France,  but  because  the  parties 
^^  contracted  it  in  England  with  the  formal  intention  of 
"  evading  the  prescriptions  of  the  French  Law. 

<'  Every  nation  has  a  right  to  impose  on  its  own  subjects 
^^  restrictions  and  prohibitions  as  to  entering  into  Marriage 
"  Contracts,  either  within  or  without  its  own  territories ; 
''and    if  its  subjects    sustain    hardships  in  consequence 

of  those  restrictions^  their  own  nation  only  must  bear  the 

blame ;  but  what  right  has  one  independent  nation  to  call 
*^  upon  any  other  nation  equally  independent  to  surrender 
''  its  own  laws  in  order  to  give  effect  to  such  restrictions 
''  and  prohibitions  ?  If  there  be  any  such  right,  it  must  be 
''  found  in  the  Law  of  nations,  that  law  '  to  which  all 
" '  nations  have  consented,  or  to  which  they  must  be  presumed 
'' '  to  consent,  for  the  common  benefit  and  advantage : '  which 
''  would  be  for  the  common  benefit  and  advantage  in  such 
''  cases  as  the  present,  the  observance  of  the  Law  of  the 

(c)  Simotim  (  f.  o.  MdUac)  v.  MaUac,  2  Swdbey  db  Tristranv,  p.  67 

(1860). 

VOL.  iv,  ^ 
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country  where  the  marriage  is  celebrated^  or  of  a  foreign 
country  ?  Parties  contracting  in  any  country  are  to  be 
^'  assumed  to  know,  or  to  take  the  responsibility  of  not  know- 
ing, the  Law  of  that  country.  Now,  the  Law  of  France 
is  equally  stringent  whether  both  parties  are  French,  or 
one  only.  Assume,  then,  that  a  French  subject  comes  to 
England,  and  there  marries,  without  consent,  a  subject  of 
'^  another  foreign  country,  by  the  laws  of  which  such  a  mar- 
riage would  be  valid — which  law  is  to  prevail  ?  to  which 
country  is  an  English  Tribunal  to  pay  the  compliment  of 
^^  adopting  its  Law?  As  far  as  the  Law  of  nations  is  con- 
'^  cemed,  each  must  have  an  equal  right  to  claim  respect  for 
"  its  laws.  Both  cannot  be  observed.  Would  it  not,  then, 
*'  be  more  just,  and  therefore  more  for  the  interest  of  all, 
^^  that  the  Law  of  that  country  should  prevail  which  both 
are  presumed  to  know  and  to  agree  to  be  bound  by  ? 
Again,  assume  that  one  of  the  parties  is  English — would 
not  an  English  subject  have  as  strong  a  claim  to  the  bene- 
fit of  English  Law  as  a  foreigner  to  the  benefit  of  foreign 
'^  Law  ?  But  it  may  be  said  that  in  the  case  now  before  the 
*^  Court  both  parties  are  French,  and  therefore  no  such 
difficulty  can  arise.  That  is  true ;  but  if  once  the  prin- 
ciple of  surrendering  our  own  Law  to  that  of  a  foreign 
*'  country  is  recognised,  it  must  be  followed  out  to  all  its 
''  consequences ;  the  cases  put  are,  therefore,  a  fair  test  as  to 
^^  the  possibility  of  maintaining  that  by  any  comitas  or  jus 
ffentivm  this  Court  is  bound  to  adopt  the  Law  of  France 
as  its  guide.  Huber,  indeed,  in  the  passage  cited,  after 
''  vindicating  the  refusal  to  acknowledge  a  Marriage  solem- 
**nised  abroad  between  parties  who  have  gone  there  to 
**  evade  the  Laws  of  their  own  country,  proceeds :  '  Mul- 
'^^  toque  magis  statuendum  est  eos  contra  jus  gentium 
^'^facere  videri  qui  civibus  alieni  imperii  suft  facilitate 
<'  ^  jus  patriis  legibus  contrarium  sdentes  volentes  imper- 
«« '  tiuntur.' 

^^  It  is  somewhat  difficult  to  ascertain  what  Huber  would 
"  require  to  be  done  by  foreigners  in  order  that  they  may  be 
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if 


exempted  firom  his  reproach.  He  assumefl  that  they  are 
scientes.  Is  it  intended  that  thej  are  to  enquire  and  ascer- 
'^  tain  whether  the  Law  of  any  foreign  nation  will  be  evaded 
"  if  the  proposed  marriage  is  solemnised  ?  Is  the  Domicil 
^'  of  the  parties  and  the  Law  prevailing  there  to  be  investi- 
^' gated?  Are  the  parties  to  be  called  upon  to  prove  their 
^^  ages^  consent  of  certain  relations^  or  the  non-existence  of 
'^  certain  relations  ?  or  that  they  have  not  come  to  this  country 
^^  to  evade  the  laws  of  their  own  ?  Are  the  clergy  of  this 
*^  country  to  be  deemed  scientes  that  a  foreign  law  is  about  to 
^^  be  evaded  unless  they  have  proof  to  the  contrary  ?  Unless 
'^that  proposition  can  be  established,  the  reproach  of  vio- 
^^  lating  the  Law  of  nations  cannot  attach  to  this  country  if 
'^  such  marriages  are  here  celebrated. 

*^  The  great  importance  of  having  some  one  certain  rule 
''  applicable  to  all  cases ;  the  diflSculty^  not  to  say  impos- 
''  sibility,  of  having  any  rule  applicable  to  all  cases^  save 
'*  that  tiie  Law  of  the  country  where  a  marriage  is  solem- 
'^  nised  shall  in  that  country  at  least  decide  whether  it  is 
^^  valid  or  invalid;  the  absence  of  any  judicial  decision  or 
dictum,  or  of  even  any  opposite  opinion  of  any  writer  of 
**  authority  on  the  Law  of  nations,  have  led  us  to  the  con- 
clusion that  we  ought  not  to  found  our  judgment  in  this 
case  on  any  other  rule  than  the  Law  of  England  as  pre- 
vailing amongst  English  subjects. 

France  may  make  laws  for  her  own  subjects,  and  im- 
pose on  them  all  the  consequences,  good  or  evil,  that  re- 
sult from  those  laws ;  but  England  also  may  make  laws 
for  the  regulation  of  all  matters  within  her  own  territory. 
**  Either  nation  may  refuse  to  surrender  its  own  laws  to  those 
of  the  other,  and  if  either  is  guilty  of  any  breach  of  the 
'^  comitas  or  jus  gentium^  that  reproach  should  attach  to  the 
''  nation  whose  laws  are  least  calculated  to  ensure  the  com- 
'^  mon  benefit  and  advantage  of  all.  For  these  reasons  we 
'^  feel  bound  to  dismiss  this  petition. 

*^  It  may  be  unfortunate  for  the  petitioner  that  she  should 
'^  be  held  a  wife  in  England  and  not  so  in  France.     If  she 
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"  had  remained  in  her  own  country,  she  might  have  enjoyed 
."  there  the  freedom  conferred  upon  her  by  a  French  Tri- 
"  bunal ;  having  elected  England  as  her  residence,  she  must 
'^  be  contented  to  take  English  Law  as  she  finds  it,  and  to 

be  treated  as  bound  by  the  contract  which  she  there  made. 

The  novelty  and  importance  of  the  question  have  cast  upon 
'^  the  Court  much  anxiety,  but  from  some  portion  of  it  we 
^^  are  relieved  by  the  consideration  that,  if  our  judgment  is 
"  wrong,  it  may  be  corrected  by  the  highest  tribunal  in  this 
**  country." 

No  appeal  was  prosecuted  from  this  judgment,  but  it 
seems  to  have  been  approved  of  by  the  House  of  Lords. 
Keferring  to  the  decision  of  Simonin  v.  Mallac,  Lord  Camp- 
bell said : — 

^'  But  was  there  anything  here  inconsistent .  witli  the 
^^  opinion  which  the  same  learned  Judge  delivered  as  Assessor 
"  to  Vice-Chancellor  Stuart  in  Brook  v.  Brook  ?  Nothing 
"  whatever ;  for  the  objection  to  the  validity  of  the  Marriage 
^'  in  England  was  merely  that  the  forms  prescribed  by  the 
**  Code  Napolion  for  the  celebration  of  a  Marriage  in  France 
**  had  not  been  observed.  But  there  was  no  Law  of  France y 
*^  where  the  parties  were  domiciled,  forbidding  a  conjugal 
'^  union  between  them ;  and  if  the  proper  forms  of  celebra- 
^^  tion  had  been  observed,  this  Marriage  by  the  law  of  France 
^^  would  have  been  unimpeachable.  The  case,  therefore, 
"  comes  into  the  same  category  as  Compton  v.  Bearcroft  (d), 

and    Steele    v.  Braddell  (e),  decided  by    Dr.    Radcliff. 

None  of  these  cases  can  show  the  validity  of  a  Marriage 

which  the  Law  of  the  Domicil  of  the  parties  condemns  as 

incestuous,  and  which  could  not,  by  any  forms  or  consents, 
^^  have  been  rendered  valid  in  the  country  in   which   the 

parties  were  domiciled"  (/). 

That  French  subjects  should  be  judicially  pronounced 


(d)  B\ai^8  N.  p.  113, 114. 
(c)  MUw.  Ecc.  Eep,  (Ir.)  1. 
(/)  Brook  V.  Brookf  9  House  of  Lords  JBep.  (1860-2),  p.  218. 
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to  be  lawfully  married  according  to  English  Law,  after 
it  has  been  judicially  pronounced  by  a  sentence  of  the 
French  Court  that  the  Marriage  was  null  and  void — the 
French  Law  being  the  Law  of  their  Origin  and  Domicil, 
though  England  was  the  country  of  the  contract — is  certainly 
a  very  deplorable  state  of  Private  International  Jurispru- 
dence. 

The  truth  is  that  the  refusal  to  recognise  an  incestuous 
Marriage,  which  has  been  relied  on,  is  not  an  analogous  case ; 
but-the  disabilities  of  the  Boyal  Marriage  Act  do  furnish  one; 
and  if  England  expects  that  restriction  to  be  recognised  in 
foreign  countries  on  the  ground  of  public  policy,  it  would  be 
difficult  to  say  why  the  foreign  country,  which  holds  the 
preliminary  consents  of  certain  persons  to  be  a  matter  of 
public  policy,  should  not  have  its  restriction  equally  re- 
spected. 

CCCCXXXVI.  The  great  advantage  of  looking  to  the 
lex  loci  contractus  alone  for  the  validity  of  the  Marriage, 
is  the  simplicity  of  its  principle,  namely,  to  maintain,  at  the 
cost  of  all  other  considerations,  the  sacredness  of  the  Mar- 
riage bond,  and  the  consequent  legitimacy  of  children. 

It  has  been  forcibly  contended  that  it  is  for  the  general 
interest  of  mankind  that  this  principle  should  be  maintained 
at  the  cost  of  all  others.  It  must,  however,  be  maintained 
at  a  very  considerable  cost,  inasmuch  as  it  practically 
facilitates  and  encourages  the  violation  of  other  laws  and 
of  other  rights,  such  as  those  of  the  parents  (g).    The 


(^)  Story,  88.  61-68.  .  PcmI  and  John  Voet  appear  to  be  almost  the 
only  jariBts  of  eminence  who  confine  the  authority  of  the  personal 
sUxttUe  to  the  domidl  of  the  party,  and  allow  it  no  extra  territorial 
operation. 

P.  Voet,  DeStat,  s.  4,  c.  ii.  p.  137  (ed.  1661). 

J.  Voet,  Ad  Pond.  1.  i.  t.  iv.  s.  7,  p.  40. 

Meier,  however,  maiptainB  the  doctrine  of  the  English  Ijaw.  2  D. 
p.  34 — "  Nuptiarum  enim  celebratio,  tanquam  actus  a  null^  caus4  alia 
pendens,  loci  in  quo  perficitur  legibus  oonsentanea  esse  debet ;  quare 
Bi  de  facultate  conti*ahentium  atque  de  solemnitatibus  observandis 
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professed  policy  of  the  English  Statute  (A)  goyeming  the 
marriage  of  English  subjects  in  England  is — however  little 
practical  effect  it  may  have — to  uphold  the  bond  of  Marriage, 
and  to  deprive  the  contracting  party  who  violates  his  native 
Law  of  all  pecuniary  emoluments^  as  the  course  which  best 
reconciles  the  two  objects  of  maintaining  the  sacredness  of 
an  obligation — the  interest  of  which  so  seriously  affects  third 
parties — and  of  vindicating  the  majesty  of  the  violated 
domestic  Law. 

CGCCXXXYII.  It  should,  moreover,  be  stated  that  by 
far  the  greater  number  of  jurists,  civilians,  and  canonists  on 
the  continent,  ancient  and  modem,  are  in  accordance  upon 
the  point  of  considering  personal  incapacity  as  invalidating 
the  marriage ;  while,  on  the  other  hand,  the  weight  of  this 
most  valuable  species  of  authority  (i)  is  in  favour  of  main- 
taining the  principle  that  the  formalities  are  governed  lege 
loci  contractus  (j).  It  follows,  as  a  necessary  consequence, 
from  the  fact  that  the  preponderance  of  the  autiiority  of 
jurists  is  in  favour  of  upholding  the  Personal  Statute^  at  the 
expense  of  the  validity  of  the  Marriage,  that  the  same 
authority  should  be  adverse  to  the  validity  of  marriages  con- 


causa  queeritur,  jurium  in  isto  looo  obtinentium  rationem  esse  haben- 
dam  existimamus. 
*  (h)  4  Gfeo.  rV.  c  76,  b.  23. 

(i)  Story f  s.  122,  cites  Sanchez,  De  Matr.  t.  iii.  Disp.  18,  8.  10, 
n.  26,  28. 

John  Voet,  Ad  Pand.  1.  xziiL  t.  ii.  s.  4,  &c,  (which  were  relied  on  in 
the  case  of  Sorimshire  v.  Scrimshire,  2  Connst,  Bep,  417). 

Paul  Voet,  De  Stat,  s.  9,  c.  ii.  n.  9. 

Bo^iMer,  Covi,  de  Bo\wg,  c.  xxvii.  as.  69-66. 

Herivas,  De  coUis.  Oper.  L  iy.  art.  10. 

Merlin,  Bfy.  Mariage,  s.  1. 

See,  too,  Putter,  Fremdenrecht,  s.  89. 

(j)  Story,  B.  123. 

H\iberu8, 1.  i.  t.  iii.  iz. 

BovMer,  Coui,  de  Bowrg,  c.  xxviii.  ss.  60-62. 

P.  Voet,  De  Stat.  9,  o.  ii. 

J.  Voet,  Ad  Pand.  1.  zxiii.  t.  ii.  s.  4. 

Pothier,  Traits  du  Mariage,  n.  263,  in  the  passage  cited  above. 
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tracted^  not  only  at  variance  with  a  Personal  Statute,  but 
also  infraudem  legis  domestioB. 

CCCCXXXVIII.  It  is  important  to  observe,  that— 
though  the  proposition  loctts  regit  actum  be  applicable  to  the 
formalities  attending  the  celebration  of  a  marriage, — the 
converse  of  this  proposition  is  not  necessarily  true, — viz. 
that  if  a  marriage  abroad  be  not  celebrated  according  to  the 
formalities  legis  loci,  it  is  void. 

The  general  practice  of  nations  is  to  allow  parties  to 
choose  which  formalities  they  wiU  adopt,  those  of  their 
Domicil,  or  those  legis  loci  contractus,  and  to  hold  the  mar* 
riage  valid  if  celebrated  according  to  the  formalities  of  either 
the  one  or  the  other. 

The  Court  of  Appeal  at  Dresden  held  that,  where  the 
parties  observed  the  forms  of  their  Domicil,  the  marriage, 
though  celebrated  abroad,  was  valid,  the  Domicil  being  the 
proper  and  permanent  seat  of  the  marriage  (A). 

Upon  this  point  the  opinion  of  Lord  Stowell  is  very 
valuable  as  far  as  English  marriages  abroad  are  concerned* 
He  says : — '^  It  is  true,  indeed,  that  English  decisions  have 
established  the  rule,  that  a  foreign  marriage,  valid  accord- 
ing to  the  law  of  the  place  where  celebrated,  is  good 
**  everywhere  else ;  but  they  have  not  e  converso  established 
that  marriages  of  British  subjects,  not  good  according  to 
the  general  law  of  the  place  where  celebrated,  are  uni- 
versally, and,  under  all  possible  circumstances,  to  be  re- 
^^  garded  as  invalid  in  England.  It  is,  therefore,  certainly 
^^  to  be  advised  that  the  safest  course  is  always  to  be  married 
"  according  to  the  Law  of  the  country,  for  then  no  question 
^*  can  be  stirred :  but  if  this  cannot  be  done  on  account  of 
^^  legal  or  religious  difficulties,  the  Law  of  this  country  does 
not  say  that  its  subjects  shall  not  marry  abroad.  And 
even  in  these  cases  where  no  difficulties  of  that  insuperable 
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(k)  Savigwy,  viii.  8.  381  in  fine^  and  note  q.  The  rule  locus  regit 
(tctum,  he  says,  is  only  facultative  and  optional,  and  not  vndispentably 
necessary.     *  *  Dieses  Lst  denn  auch  meist  anerkannt  worden." 
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'^magnitude  exists  yet,  if  a  contrary  practice  had  been 
''sanctioned  by  long  acquiescence  and  acceptance  of  tbe 
''  one  country  that  has  silently  permitted  snch  marriages, 
''  and  of  the  other  that  has  silently  accepted  them,  the  courts 
^'  of  this  country,  I  presume,  would  not  incline  to  shake  their 

validity  upon  these  large  and  general  theories,  encountered 

as  they  are  by  numerous  exceptions  in  the  practice  of 

nations"  (Q. 

CCCCXXXIX.  Lastly,  upon  this  subject  of  the  form- 
alities being  governed  lege  loci  contractus,  the  opinion  of 
Savigny  (m)  should  be  mentioned. 

He  is  of  opinion  that  the  rule  loc^is  regit  actum,  is  applic- 
able to  the  forms  of  marriages ;  but  still  he  thinks  it  a  grave 
question,  whether,  when  the  Law  of  the  Domicil  requires 
an  Ecclesiastical  ceremony,  and  the  lex  loci  contractus 
demands  a  proceeding  before  the  Civil  Magistrate  only,  a 
compliance  with  the  latter  Law  would  satisfy  the  Law  of 
the  Domicil :  and  he  advises  parties  who  have  been  so  civillg 
united,  to  be  ecclesiastically  married  afterwards  at  the  place 
of  their  Domicil. 

This  proceeding,  he  says,  must,  according  to  the  Common 
Law  of  Germany,  validate  retrospectively  the  marriage. 

His  advice  is,  of  course,  inapplicable,  as  he  says,  to  the 
case  of  foreigners  who,  being  previously  married,  become 
domiciled  in  the  land  which  requires  the  religious  ceremony. 


(T)  Lord  StoweUy  Eudmg  v.  Smith,  2  Consist,  390. 
(m)  Savigny,  viiL  b.  380,  v.  35. 
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CHAPTER  XIX. 

MABBIAGE — EFFECTS  ON  PROPERTY. 

CCCCXL  (a).  The  maxim  of  the  Roman  Law^  that  the 
home  of  the  husband  becomes^  immediately  on  marriage,  the 
Domicil  of  the  wife,  was  expressed  in  very  forcible  language. 
The  woman,  said  that  law,  if  she  be  absent,  cannot  be 
married  by  letter  or  by  proxy,  ''  deductione  enim  opus  esse 
'^in  mariti  non  in  uxoris  domum,  quasi  in  domicilium 
"  matrimonii  ^^  (i). 

It  is  well  said  by  Savigny,  that  in  this  language  is  expressed 
not  any  peculiar  characteristic  of  the  positive  Law  of  Rome, 
but  a  recognition  of  the  relation  which  necessarily,  and 
universally,  springs  from  the  general  nature  of  the  institution 
of  Marriage.  All  States,  accordingly,  Christian  and 
Heathen,  appear  to  have  founded  their  Marriage  Laws 
upon  this  principle,  as  their  basis — that  the  home  of  the 
husband  is  the  Domicil  of  the  wife. 

CCCCXLI.  It  may  be  useful  to  state  the  various  ques- 
tions of  law  which  have  been  raised,  and  variously  solved 


(a)  BoccOf  p.  294,  b.  6,  7. 

8avignnf,  viii  s.  379. 

FcdiXf  1.  ii.  t.  i.  c.  ii.  as.  90,  91. 

8tary,  o.  vii.  Marriages — Incidents  to. 

1  Btt/rge,  Ccmm,  on  For.  and  CoL  Lorn,  Pt.  I.  c.  vii.  Effect  of  mar- 
riage on  the  property  of  the  husband  and  wife,  ando.  vi.  b.  2. 

Westlake^  p.  352,  &c. 

(5)  Dig.  lib.  zxiii.  t.  ii.  5. 

DisaJbHities  of  America/n  Women  marrkd  Abroad^  by  W.  B.  Lawrence, 
LL.D.,  New  York,  187L 
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by  various  jurists^  on  the  effect  of  Marriage  upon  tlie  pro- 
perty of  the  wife*. 

CCCCXLII.  These  questions  of  law  presuppose^  how- 
ever, a  certain  state  of  facts  with  respect  to  the  Marriage^ 
the  Property y  and  the  Domicil  of  the  parties,  which  it  is  of 
importance  to  notice. 

Firstly,  as  to  the  Marriage ; — 

The  Marriage  has  taken  place  either, — 

1.  Without  any  express  contract;  or, 

2.  With  an  express  contract. 

Secondly,  as  to  the  Property : — 

The  Property  has  been  acquired, — 

1.  Before  the  marriage ;  or, 

2.  After  the  marriage. 

Thirdly,  as  to  the  Domicil : 

1.  It  is  either  the  same  as  it  was  when  the  marriage 

was  contracted ;  or, 

2.  It  has  been  changed,  and  a  new  one  acquired 

subsequently  to  the  marriage. 

CCCCXLIII.  Upon  one  or  other  of  these  states  of  facts, 
the  following  questions  of  law  have  been  raised: — 

1.  Assuming  that  the  marriage  has  taken  place  without 
express  contract,  is  the  law  which  governs  the  property  of 
married  persons  a  Real  or  a  Personal  Statute?  in  other 
words,  is  it  the  lex  rei  sitce,  or  the  lex  domicilii  of  the 
husband  ? 

2.  Is  the  law  founded  on  the  doctrine  of  a  tacit  contract 
between  husband  and  wife?  or  does  it  spring,  propria 
viffore,  from  the  relations  of  Marriage  ? 

3.  Does  this  law  affect  property  acquired  after,  as  well  as 
before,  the  marriage  ? 

4.  If,  after  the  marriage,  a  new  Domicil  shall  have  been 
acquired  in  a  State  which  has  a  law  respecting  the  property 
of  married  persons  other  than,  and  different  from,  the  law 
of  the  State  which  was  the  domicilium  matrimonii — ^is  the 
Law  of  the  old  or  the  new  Domicil  to  govern  the  question? 
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5.  If  the  Law  of  the  new  Domicil,  does  it  govern  both 
kinds  of  property — that  acquired  before^  and  that  acquired 
after^  the  marriage  ? 

6.  K  the  Law  of  the  husband's  Domicil  allow^  in  the 
absence  of  any  express  contract^  two  modes  of  regulating 
the  conjugal  association  as  to  property,  as  in  France,  where 
there  is  le  regime  de  la  communaute  and  le  regime  dotal — ^is 
it  in  the  power  of  the  husband  or  of  the  wife  to  choose 
which  of  the  two  modes  shall  prevail  in  the  case  of  their 
marriage? 

7.  Assuming  the  marriage  to  have  taken  place  under 
express  coittract,  how  does  this  fact  affect  the  answer  to  the 
foregoing  questions  ? 

8.  By  what  Law  is  the  express  c(7»^ae^  to  be  interpreted? 
the  Law  of  the  place  in  which  it  was  contracted  ?  or  the 
Law  of  the  place  in  which  it  is  to  be  executed  ?  lex  loci  coti" 
tractus  f  or  lex  domicilii  matrimonii  f 

CCCCXLIV.  a.  The  answers  which  these  questions  have 
received  from  the  jurists,  the  judges  and  the  legislators  of 
States,  the  basis  of  whose  jurisprudence  is  the  Boman  Law, 
have  not  been  uniform. 

/9.  In  England  and  Ireland,  and  in  the  United  States  of 
North  America,  which  have  adopted  the  English  Law,  these 
questions  have  been  but  little  discussed  tiU  lately ;  and  then 
chiefly  in  England  :  and  there  have  been,  as  will  be  seen, 
points  of  important  difference  between  England  and  the 
United  States  in  the  exposition  of  the  Law  upon  this  subject. 

CCCCXLV.  a.  With  respect  to  the  jurisprudence  which 
is  founded  upon  the  Roman  Law, — 

First,  Where  the  marriage  has  taken  place  without  any 
express  contract^  the  opinion  soundest  in  principle  and  sup- 
ported by  the  best  authorities  is  thus  expressed: — "Die 
''indistinct^  quod  adeffectum  et  decisionem  jurium  matri- 
''monii,  ubi  nan  fuit  specificatiim  nee  facta  relatio  ad  alium 
**  certum,  inspiciatur  locus  domicilii  habitationis  viri  desti- 
"  natas  tempore  matrimonii"  (c). 

(c)  Lib,  i.  C,  de  Svmnid  Trm,  tit.  Cond,  de  St<U»  cited  1  Bi^ge,  248. 
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This  rule  prevails  almost  umversallj  with  respect  to  mof^e^ 
able  property,  and  is  adopted  equally  by  those  who  build  the 
Law  of  the  Matrimonial  Domicil  upon  the  theory  of  a  tacit 
contract  {d)y  and  of  those  who  adopt  the  doctrine  that,  pro^ 
prio  vigorcy  the  Law  of  the  husband's  Domicil  prevails,  in^ 
asmuch  as  persons  marrying  without  express  contract  are 
presumed  to  marry  with  reference  to  the  Law  of  the  hus- 
band's Domicil. 

But  with  respect  to  immoveable  property,  the  civilians 
differ  greatly,  first,  as  to  the  premiss  whether  the  Law  of 
the  Community  be  personal  or  real\  secondly,  as  to  the  pre- 
miss whether  there  be  or  be  not  a  tacit  contract ;  and  lastly, 
they  differ  in  the  conclusions  drawn  from  the  same  premiss. 
The  soundest  conclusion,  and  the  most  consistent  with  the 
general  system  of  Comity  adopted  by  continental  writers, 
appears  to  be,  that  the  Law  of  the  Community  extends  to 
real  property,  where  the  lex  ret  sittB  does  not  prohibit  it  from 
doing  so  (e). 

CCCCXLYI.  But,  if  the  husband  change  his  Domicil 
after  marriage — 

1.  How  does  it  affect  property  already  acquired  under  it, 
or,  as  the  civilians  speak,  ^^^  qu(Bsittim  ? 

The  weight  of  authority  preponderates  greatly  in  favour  of 
the  proposition  that  the  rights  of  the  husband  or  wife  which 
have  been  once  constituted  by  the  Law  of  the  Matri- 
monial Domicil  remain  unaffected  by  any  subsequent  change 
of  Domicil. 

Some  Authorities — Meir  and  Wachter,  for  example — make 
an  exception  in  the  case  where  the  Law  of  the  new  patria 
expressly  forbids,  by  positive  law,  the  rights  acquired  under 
the  old  patria.  But  the  force  of  reasoning  and  principle  is 
against  this  exception. 

The  general  proposition  is  maintained  equally  by  those 
who  do  and  who  do  not  maintain  the  theory  of  the  tacit  con- 

((2)  Savigrvy  throws  his  great  weight  into  this  scale,  viiL  s.  379; 
'^  Diese  Meinung  halte  ich  fUr  lichtig." 
(e)  See  authorities  collected  by  FcdvK^  BurgCf  and  Story, 
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tract.  The  fonner  say  that  a  tacit ^  like  any  other^  contract 
cannot  be  affected  by  the  change  of  Domicil  or  National 
Status  of  the  parties  to  it.  The  latter  maintain  that  the 
interest  of  the  conjagal  union  demands  certainty  in  the  re- 
lations of  property  which  flow  from  it,  and  that  it  is  not  to 
be  tolerated  that  the  husband,  who  has  the  absolute  power 
of  changing  the  National  Status  of  himself  and  his  wife 
when  he  pleases,  shoidd  also  have  the  power  of  modifying, 
for  the  sake  of  his  own  private  and  personal  advantage,  the 
settiement  of  property  made  by  the  Law  at  his  marriage  (/). 

CCCCXLVII.  Does  the  Law  of  the  Matrimonial 
Domicil  affect  property  acquired  subsequentiy  to  the  mar- 
riage, after  the  original  Domicil  has  been  lost  and  a  new  one 
obtained  ?     A  question  certainly  of  no  mean  diflSculty. 

"  In  the  opinion  of  the  greater  number  of  jurists"  (Mr. 
Burge  observes),  "  not  only  the  property  which  had  been 
**  acquired  by  the  husband  and  wife  before  their  removal 
«'  from  their  Matrimonial  Domicil,  but  even  that  acquired  in 
''  their  new  Domicil,  is  subject  to  the  Law  of  the  Matrimonial 
*'  DomicU"  ig). 

The  highest  French  authorities  and  the  decisions  of  the 
French  Courts  support  this  position. 

The  Court  of  Paris  in  1849,  and  the  Court  of  Cassation 
in  1854,  decided,  conformably  to  the  opinion  of  Foelix,  that 
le  regime  matrimonial^  once  established,  ought  not  to  be 
affected  either  by  a  change  of  National  Status  or  of  Domicil 
on  the  part  of  the  husband  (A).  Therefore,  the  French 
Courts  have  holden,  in  the  case  of  an  Englishman  who, 
having  married  without  express  contract,  established  him- 
self and  became  naturalised  in  France,  and  who  had  pur- 
chased in  France,  conjointly  with  his  wife,  property  con- 
sidered by  the  Law  of  France  as  immoveable,  that  he  obtained 


(/)  FceUx,  B.  91,  and  authorities  there  died, 
(gf)  1  Burke's  Camm,  Pt.  I.  c.  vii.  s.  21. 
(h)  Fcdix^  8.  91. 
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this  property  solely  to  himself,  because  such  was  the  English 
Law,  which  waa  the  Law  of  the  Matrimonial  DomiciL 

A  stronger  instance  of  the  application  of  what  appears  to 
the  writer  of  these  pages  to  be  a  sound  maxim  of  the  jus 
gentium  cannot  well  be  imagined  (z). 

CCCCXLVIII.  Of  the  three  opinions,  namely : — 

1.  That,  in  the  absence  of  express  contract,  the  Law  of  the 
Matrimonial  Domicil  governs  always  and  eveiywhere  all 
property  of  the  married  parties,  as  the  necessary  legal 
result  of  the  tacit  contract  between  them : 

2.  That  there  is  no  such  tacit  contract,  but  that  tiie  Law  of 
actual  Domicil  governs  the  property,  and  therefore,  in  the 
event  of  a  change  of  Domicil,  there  may  be  a  new  law 
affecting  the  property : 

3.  The  intermediate  opinion,  that  there  is  no  tacit  con- 
tract, but  that  a  change  of  domicil  does  not  affect  property 
already  acquired,  but  only  property  acquired  under  the 
new  domicile : 

Savigny  declares,  that  he  adopts  without  hesitation  the 
first  opinion,  and  reasons  to  the  following  effect : — 

The  first  opinion  is  in  accordance  with  the  natural  feeling 
of  right  and  justice.  It  was  competent  to  the  wife — before 
marriage  a  free  agent — to  have  insisted  upon  any  stipula- 
tions which  she  liked,  as  a  condition  of  her  consent  to  the 
contract.  She  has  not  chosen  to  do  so,  but  has  relied,  in- 
stead, upon  the  Law  of  the  Matrimonial  Domicil,  and  she 
has  naturally  counted  upon  the  continuance  of  that  Law. 
Subsequently  to  the  execution  of  the  contract,  the  husband, 
in  the  exercise  of  his  undoubted  right,  changes  his  Domicil : 
and  thereby  subjects  their  joint  property  to  the  operation  of 
a  new  Law. 

If  the  wife  consent  to  this,  cadit  qucestio^  as  lawyers  speak ; 
for  she  might  by  a  new  contract  modify  her  rights.  But,  if 
she  does  not  consent,  is  it  competent  to  one  party  to  the 
contract  to  alter,  by  his  single  will,  the  conditions  of  it,  and 

(i)  See  M,  Dema/ngeat^a  note  to  his  edition  of  Fcelix  (1856),  1. 1  p.  IS?'* 
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SO  as  to  injure  the  other  party  ?  It  is  to  prevent  the  possi- 
bility of  such  an  injustice,  that  the  doctrine  of  the  tacit 
conlxact  is  maintained.  The  impugners  of  this  doctrine 
have  always  recoiled  from  this  argument. 

But,  in  truth,  the  same  goal  may  be  reached  by  a  different 
way.  In  every  contract,  be  it  express  or  tacit,  the  con- 
formity of  two  wills  is  supposed ;  both  parties,  therefore, 
ought  to  know  and  understand  the  subject  of  their  agree- 
ment. 

CCCCXLIX.  But,  at  the  celebration  of  a  marriage,  can 
it  be  said  that  both  parties,  more  especially  that  the  wife, 
understood  the  Law  of  Property  ?  Certainly  not ;  and, 
therefore,  the  presumption  of  a  tacit  contract  is  inadmissible. 
But  then  it  is  to  be  remembered^  that  the  voluntary  submis- 
sion of  the  parties  is  the  foundation  of  the  authority  of  the 
local  law;  that  voluntary  submission  may  be  expressed 
negatively,  as  by  the  absence  of  contradiction.  In  the  case, 
however,  of  the  disagreement  of  husband  and  wife,  there  is 
no  such  voluntary  submission  to  the  local  law  of  the  new 
Domicil;  therefore,  there  is  no  foundation  whatever  to  rest 
a  change  of  the  rights  of  the  conjugal  union  even  in  the 
opinion  of  those  who  hold  that  the  local  law  and  not  the 
contract  governs  the  question.  A  different  doctrine,  there- 
fore, leads  us  to  the  same  result  as  the  tacit  contract; 
namely,  the  unchangeableness  of  the  Law  of  the  Matri- 
monial Domicil.  Another  way  of  stating  the  matter  is,  that 
those  who  maintain  this  unchangeableness,  not  on  the  ground 
of  a  tacit  cantracty  but  on  the  groimd  of  the  right  accruing 
from  the  Law  of  the  Original  Domicil,  seem  to  adopt  the 
doctrine  of  9^  fictitious  contract^  such  as  prevails  in  the  case 
of  the  pignus  tadti  cantractum,  which  does  not  require  that 
the  parties  should  clearly  understand  the  consequence  of 
their  act.  It  is  a  mere  difference  of  expression.  The 
essential  point  is,  that  each  party  has  a  distinct  definite  right 
independent  of  the  arbitrary  will  of  the  other  (k). 

■ ■  — ^^ — ^ — ^^^ ——^ — ^ r-riT       -■ 
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CCCCL.  Savigny  points  out  the  injustice  and  cruelty  of 
the  doctrine  that  the  change  of  the  husband's  Domicil  affects 
property  already  acquired,  by  this  illustration : — A  rich  man 
marries  a  poor  woman,  and,  by  the  Law  of  the  Matrimo- 
nial Domicil,  marriage  creates  a  community  of  goods  in 
the  widest  sense.  He  afterwards  transfers  his  Domicil  to  a 
State  in  which  the  Law  of  the  Dotal  K^gime  {Dotal-recht) 
prevails;  and  the  wife,  according  to  this  doctrine,  loses, 
without  her  consent,  the  portion  of  property  which  she  has 
already  acquired. 

Savigny,  nevertheless,  agrees  with  Wachter,  that,  if  in 
the  new  Domicil  there  prevailed  a  law  of  the  most  rigorous 
obligation  and  exclusive  character — a  law,  for  instance, 
which  forbade  a  marriage  to  be  contracted  except  under  the 
Dotal  Regime,  and  that  no  stipulations  relating  to  a  marriage 
otherwise  contracted  should  be  executed  in  the  territory ; 
such  a  law  would  constitute  an  odious  but  binding  ex- 
ception. Of  the  existence  of  such  a  law  he  is  happily 
Ignorant  (0- 

CCCCLI.  The  Law  of  the  kingdom  of  Prussia  is,  in  its 
general  character,  and  with  some  subordinate  exceptions,  in 
accordance  with  the  opinion  expressed  by  Savigny^  and 
holds,  that  the  Law  of  the  Matrimonial  Domicil  is  always 
and  everywhere  binding. 

CCCCLII.  What  effect  has  the  change  of  Domicil  on 
immoveable  property  ? 

The  great  majority  of  foreign  jurists  hold  that  the  Law 
of  the  Matrimonial  Domicil  affects  immoveable  property, 
and  remains  unaltered  by  the  change  of  Domicil. 

We  have  seen,  in  the  case  recently  cited,  how  strongly 
the  French  Tribunals  hold  this  opinion.  And  it  certainly 
appears  to  be  the  legitimate  conclusion  from  the  premiss 
that  the  Law  of  the  Matrimonial  Domicil  is,  in  the  absence 
of  express  contract,  the  Law  which  governs  the  Marriage 
Contract,  whether  this  premiss  be  founded  on  the  hypothesis 

(0  Savigwiff  viii.  s.  379, 
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of  a  tacit  contract^  or  on  the  hypothesis  of  a  voluntary  sub- 
mission to  the  Law  of  the  Matrimonial  Domicil. 

CCCCLIII.  According  to  the  French  Law^  persons  may 
be  married  under  (1)  communaute  de  biens,  or  (2)  the  r(gime 
dotal  And  the  best  authorities  hold^  ihat^  in  the  absence 
of  any  express  stipulation  to  the  contrary^  it  is  for  the  Law 
of  the  Matrimonial  Domicil  to  decide  under  which  of  these 
two  the  marriage  was  contracted. 

But^  if  that  Law  decide  in  favour  of  the  regime  dotal,  the 
questions  remain,  (1)  what  property  is  dotal?  (2)  what  is 
the  condition  of  the  dotal  property  (biens  dotaux)  ?  e.  g,  is 
it  alienable  or  not  ?  and  by  reference  to  what  law  are  these 
questions  to  be  answered?  FoeUx  and  some  authors  are  of 
opinion  that  here  the  lex  situs  governs ;  because  these  are 
matters  under  the  control  of  the  Real  Statute  (m). 

M.  Demangeat  (n)  shows  very  forcibly  the  inconsistency 
and  weakness  of  this  opinion,  and  observes  that  the  third 
article  of  the  Code,  ^^  les  immeubles,  mSme  ceux  poss^d^s  par 
*^  les  Strangers f  sont  regis  par  la  hi  Frangaise^  does  not  apply 
to  a  case  where  the  judge  is  simply  called  upon  to  interpret 
the  intention  of  contracting  parties  ;  and  that  the  French 
Tribunals  have  more  than  once  decided  that  this  article  of 
the  Code  was  not  applicable  to  the  case  of  an  Englishman 
who  had  married  without  contract,  and  had  afterwards  pur- 
chased immoveable  property  in  France.  He  says,  those 
who  hold  the  contrary  opinion,  are  influenced  by  the  maxim 
of  the  Roman  Law,  ^^  interest  Reipublicce  mulieres  dotes 
"  salvos  habere,^  and  consider  the  question  of  the  alienability 
or  inaUenability  of  Dotal  Property,  as  a  matter  of  public 
order.  He  denies  that  the  Roman  maxim,  framed  to  encour- 
age second  marriages,  is  applicable  to  Christian  States ;  and 
maintains  strongly  the  authority  of  the  Law  of  the  Matri- 


(m)  Fcdixy  a.  60. 
(n)  Note  to  FobIaXj  s.  90. 

See,  also,  M,  Dema/ngeai's  essay  already  cited,  Ihi  Statut,  Personnel, 
Eev,  Prat,  de  Dr.  Frangais^  pp.  59-61. 

VOL.  I,  y 
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monial  Doinicil  over  all  immoveables  everywhere,  except, 
indeed,  in  States  which  have,  by  express  positive  law  for- 
bidden, as  a  matter  of  public  policy,  the  application  of  this 
Law  to  immoveables,  within  the  limits  of  their  territory  (o). 
CCCCLIY.  The  answer  to  the  two  last  questions  (7,  8) 
propounded,  will  be  easily  anticipated. 

(7)  Where  there  has  been  an  express  contract,  the  stipu- 
lations contained  in  it  are  everywhere  of  binding  force. 

(8)  With  respect  to  the  interpretation  of  such  a  contract, 
it  must  be  according  to  the  Law  of  the  Matrimonial  Domi- 
cil :  nor  in  this  case  is  there  even  the  presumption  which 
arises  in  the  case  of  other  contracts,  that  the  parties  in- 
tended to  refer  to  the  lex  loci  contractus  (p). 

CCCCLY.  fi.  Upon  the  subject  of  the  property  of  mar- 
ried persons,  we  have  now  considered  the  opinions  of  jurists^ 
and  the  decisions  of  judges,  in  those  States  of  the  European 
Continent  whose  jurisprudence  is  founded  on  the  Roman 
Law.  We  have  now  to  consider  the  Law  of  England  and 
of  the  United  States  of  North  America  upon  the  same  sub- 
ject :  and  first,  as  to  the  latter  country. 

CCCCLVI.  The  United  States  of  North  America  are 
governed  partly  by  the  English ;  partly,  that  is,  in  Louis- 


(o)  Bocco  ifl  very  clearly  of  the  same  opinion :  ''  S'  iminagitii  che  si 
stipuli  in  Napoli  im  contratto  di  matrimonio— oon  le  forme  e  le 
Bolennitk  chieste  dalle  leggi  nostre.  S'  inunagini  anoora  che  i  conjugi 
e  masBime  il  marito  poasedano  alcima  propriety  immohiUare  nel 
territorio  Franoefte.  Poste  le  cose  dette  di  sopra,  senza  alcun  duhhio 
questo  contratto  al  pari  degli  altri,  come  la  pruova  della  convenzione 
avnta  fra  i  consorti  e  delle  mutue  loro  obligazioni  e  diritti,  avrik  efietto 
eziandio  sopra  i  beni  coUocati  nell'  estere  contrade." — ^Pp.  2d4r-5. 

(p)  '  *  En  g^ndral  (M.  Demangecd  observes),  pour  interpreter  nn  acte 
dont  lea  dauses  sont  obscures,  pour  suppler  k  ce  qu'il  y  ad'insuflSsant 
dans  rezpression  de  la  yolont^  des  parties,  on  reoourt  k  la  loi  du  lieu 
oil  Facte  a  4i6  pass^  :  il  est,  en  effet,  aasez  naturel  de  pr^sumer  qui 
c'est  k  cette  loi  que  les  parties  ont  voulu  se  r^f  ^rer.  Mais  en  mati^re  de 
conventions  matrimoniales  la  mdme  pr^mption  ne  s'ai)pliquepluB,  et 
I'on  nc  tient  pas  compte  de  ce  que,  par  ^v^nement,  oes  oonventions 
auraient  4t6  pass^es  au  manage  lui-mdme  oA4bT4  ailleurs  qu'au  lieu 
du  domicile  du  mari," — Bev  Frat,^  ^Un  mpr.  p.  69, 
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iana^  bj  the  Boman  Law.  In  Louisiana  the  Law  of  the 
communio  bonorum,  between  husband  and  wife,  prevails. 
Some  of  the  important  questions  which  have  been  ahreadj 
discussed  in  this  chapter  have  been  the  subject  of  decisions 
in  the  tribunals  in  that  State  before  its  present  Revised 
Code  was  passed,  which  contains  special  provisions  there- 
upon. 

CCCCLYII.  The  Supreme  Tribunal  of  Louisiana  has 
holden — 

1*  That  the  Law  of  Community  is  a  Real  Statute  relat- 
ing to  Things  rather  than  Persons. 

2.  That  where  there  is  an  Express  Contract,  that  governs 
all  previously  acquired  property. 

3.  That  where  there  is  no  Express  Contract,  the  Law  of 
the  Matrimonial  JDomicil  governs  the  subject. 

4.  In  both  cases  all  property  acquired  after  marriage  by 
persons  who  have,  since  their  marriage,  come  to  dwell  in 
Louisiana,  is  governed  by  the  Law  of  Community  which 
prevails  in  that  State. 

5.  It  is  not  competent  to  persons  residing  in  Louisiana  to 
enter  into  a  marriage  contract  which  provides  that  the  effects 
of  it  on  their  property  shall  be  governed  by  a  foreign  Law. 
In  the  case  which  elicited  this  decision,  the  marriage  was 
celebrated  in  the  State  of  Louisiana  {q). 

6.  A  man  ran  away  with  a  young  lady  (r),  a  minor  of 
thirteen  years  of  age.  Both  of  them,  at  the  time,  were 
domiciled  in  Louisiana.  They  were  married,  without  the 
consent  of  her  parents,  at  Natchez,  in  Mississippi,  and  they 
then  returned  to  Louisiana.  The  wife  afterwards  died, 
while  they  were  living  in  that  State ;  after  her  death,  her 
mother  claimed  her  property,  as  it  would  descend  by  the 


{q)  Bourcier  v.  Lawus»e,  8  MaHM  {AfMrie.)Bep.  687 ;  Storyj  8. 179 ; 
B.a  1  Louis.  Bep.  672. 

(r)  Le  Breton  v.  Nouchety  3  Martvru^  {Amerie.)  Bep,  60-73 ;  s.c. 
X  Louis,  Bep.  405. 

T  2 
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Law  of  Louisiana.  The  court  pronounced  in  favour  of  her 
claim^  on  the  double  ground — 

a.  That  the  parties  had  the  State  of  Louisiana  in  con- 
templation of  their  contract. 

/8.  That  the  minor  could  not  remove  the  incapacity  which 
the  Law  of  her  Domicil  (Louisiana)  had  affixed  upon  her, 
to  the  detriment  of  a  citizen  of  Louisiana.  By  that  law 
a  minor  who  marries  cannot  give  away  any  part  of  his  pro- 
perty without  the  sanction  of  those  whose  consent  is  neces- 
sary for  the  validity  of  the  marriage.  By  the  Law  of  the 
Domicile  the  mother  was  entitled  to  the  inheritance  of  her 
child.  It  was  not  the  Municipal  Law  of  Mississippi  which 
was  to  govern  the  case ;  but  International  Law,  according 
to  which  personal  incapacities,  affixed  by  the  Law  of  the 
Domicil,  travel  with  the  person  whithersoever  he  goes  («). 

7.  A  marriage  settlement,  executed  in  another  State, 
where  the  parties  at  the  time  resided,  and  where  the  pro- 
perty was  situated,  if  valid  by  the  Jaws  of  the  place  where 
made,  cannot  be  affected  by  the  subsequent  dwelling  of  the 
parties  in  another  State  {i). 

CCCCLVIII.  Story  says  that  these  doctrines  of  the 
Louisiana  Courts  will,  '^  most  probably,  form  the  basis  of 
*^  the  American  jurisprudence  on  this  subject "  (tc).  And 
he  lays  down  the  following  propositions  {x)  as  those  which, 
though  not  universally  established  or  recognised,  are  no 


(«)  This  doctrine  is  the  rererae  of  what  Story  haa  holden  on  the 
validity  of  foreign  marriages  infromdem  legis  domesHccR,  and  identical 
with  that  of  Continental  Jurists,  and  Mr.  Justice  Cresswell's  dictum 
in  Brook  v.  Brook  ;  therefore  Story,  though  he  adopts  these  Louisiana 
decisions  as  the  general  Law  of  the  North  American  United  States, 
says  '^  upon  some  of  the  doctrines  of  which,  as  stated  by  the  Court, 
there,  perhaps,  may  be  reason  to  pause ;  but  the  grounds  are,  never- 
theless, stated  with  great  force." — Story,  s.  180. 

(t)  Young  v.  Tem^leton,  4  Louis,  liep.  254. 

Story,  8. 182.  a. 

(u)  Ibid.  s.  183. 

(»)  Ibid.  s.  184,  5,  6,  7,  a 
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where  gainsaid  by  ^'  dome&tic  authority/'  and  ought  to  be 
adopted. 

(1)  '^  Where  there  is  a  marriage  between  parties  in  a 
foreign  country^  and  an  express  contract  respecting  their 
rights  and  property^  present  and  future^  that,  as  a  matter 

"  of  contract;  will  be  held  equally  valid  everywhere,  unless^ 
*'  under  the  circumstances,  it  stands  prohibited  by  the  Laws 
^*  of  the  country  where  it  is  sought  to  be  enforced.  It  will 
"  act  directly  on  moveable  property  everywhere.  But,  as  to 
«*  inmioveable  property  in  a  foreign  territory,  it  will,  at 
most,  confer  only  a  right  of  action^  to  be  enforced  accord- 
ing to  the  jurisprudence  ret  sites  (y), 

(2)  ^^  Where  such  an  express  contract  applies  in  terms, 
or  intent  only,  to  present  property,  and  there  is  a  change 
of  Domicil,  the  Law  of  the  actual  Domicil  will  govern  the 
rights  of  the  parties  as  to  all  future  acquisitions  (z). 

(3)  **  Where  there  is  no  express  contract,  the  Law  of  the 
'^  Matrimonial  Domicil  will  govern,  as  to  all  the  rights  of 
**  the  parties  to  their  present  property  in  that  place,  and  as 
"  to  all  personal  property  everywhere,  upon  the  principle 
**  that  moveables  have  no  situsy  or  rather,  that  they  accom- 
"  pany  the  person  everywhere.  As  to  immoveable  property, 
*^  the  Law  ret  sit<B  will  prevail  (a). 

(4)  '^  Where,  there  is  no  change  of  Domicil,  the  same  rule 
*^  will  apply  to  future  acquisitions,  as  to  present  property. 

(5)  *^  But,  where  there  is  a  change  of  Domicil,  the  law 
*^  of  the  actual  Domicil,  and  not  of  the  Matrimonial  Domicil, 
^*  will  govern  as  to  all  future  acquisitions  of  moveable  pro- 
'^  perty ;  and,  as  to  all  immoveable  property,  the  law  rei 
"  8it(B  (J). 

(6)  *^  And  here  also,  as  in  cases  of  express  contract,  the 
^'  exception  is  to  be  understood,  that  the  Law  of  the  place 


(y)  Storyy  b.  184. 
(«)  Ibid.  B.  185. 
(a)  Ihid,  B.  186. 
(h)  Ibid.  B.  187. 
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*'  where  tiie  rights  are  sought  to  be  enforced,  do  not  pro- 
^^  hibit  such  arrangements ;  for,  if  they  do,  as  every  nation 
has  a  right  to  prescribe  rules  for  the  government  of  all 
persons  and  property  within  ite  own  territorial  limits,  its 
own  Law,  in  a  case  of  TX)nfiict,  ought  to  prevail  ^  (e). 

CCCCLIX.  It  remains  to  consider  the  Law  of  England 
upon  the  subject  of  this  chapter,  which  is  not,  in  every  re- 
spect, identical  with  the  propositions  laid  down  by  Story. 

The  effect  ascribed  by  that  Law  to  a  foreign  marriage, 
must  be. considered,  botib  as  to  Personal  and  Beal  Property. 
And,  first  it  may  be  well  to  state,  briefly,  the  Domestic  Law 
of  England — independently  of  any  express  contract —  upon 
an  English  marriage  with  respect  to  both  kinds  of  Pro- 
perty (d). 

CCCCLX.  Speaking  generally,  by  the  Common  Law  of 
England,  all  the  Personal  Property  of  the  wife — how  large 
that  category  is  will  be  considered  hereafter — whether  it 
accrues  to  her  before  or  after  her  coverture,  is  conferred  by 
marriage,  in  the  absence  of  express  contract,  upon  the  hus- 
band. 

Practically,  however,  this  rule  of  the  Common  Law 
seldom  operates  to  the  injury  of  the  wife ;  for  Courts  of 
Equity  allow  the  wife  to  have  a  separate  and  independent 
estate  in  whatever  property  or  interest  is  secured  to  her 
through  the  medium  of  a  trustee ;  provided,  that  the  inten- 
tion of  the  grantor  be  distinctly  declared,  that  she  should 
have  it  to  her  sole  and  separate  use.  And,  if  the  wife  be- 
come, during  her  coverture,  entitled  to  any  equitable  pro- 
perty, not  settled  to  her  sole  and  separate  use,  though  the 
Courts  of  Equity  allow  the  husband  to  claim  it  as  his  own, 
they  will  not  assist  his  claim,  except  on  the  condition  of  his 
making  an  adequate  provision  for  her  out  of  the  fund,  unless 


JH'mm 


(c)  story,  8.  188. 

(d)  The  law  iB,  however,  in  some  respects  modified  by  '<  The  Married 
Women's  Property  Act,  1870,''  33  &  34  Vict.  c.  93. 
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she  already  enjoys  a  competent  settlement^  or  freely  con* 
sents  to  its  being  paid  over  to  him  without  condition. 

CCCCLXI.  As  to  that  peculiar  portion  of  Personal 
Property  called  chattels  real,  the  law  is,  that,  as  to  terms  of 
years  and  other  chattels  real,  of  which  the  woman  is  pos^ 
sessed  at  the  time  of  the  marriage,  or  which  accrue  to  her 
during  coverture,  the  husband  becomes,  by  the  marriage, 
possessed  of  them  in  her  right ;  and  he  is  entitled,  not  only 
to  the  profits  and  the  management  during  their  joint  lives, 
but  he  also  may  dispose  of  them,  as  he  pleases,  by  any  act 
during  the  coverture ;  and  they  are  liable  to  be  taken  in 
execution  for  his  debts ;  and,  if  he  survives  her,  they  are 
absolutely  his ;  but  he  cannot  devise  them  by  will :  and,  if 
he  makes  no  disposition  of  them  in  his  lifetime,  and  she  sur- 
vives him,  they  remain  to  her  at  his  death,  by  virtue  of  her 
original  title,  and  shall  not  go  to  his  executors  (e).  - 

CCCCLXII.  As  to  Beal  Property,  the  law  is,  that  all 
freeholds  of  which  the  wife  is  seised  at  the  time  of  the 
marriage,  or  afterwards,  are  by  law  vested  in  the  husband 
and  wife,  during  the  coverture,  in  right  of  the  wife.  During 
their  joint  lives,  the  husband  is  entitled  to  the  profits,  and 
has  the  sole  control  and  management;  but  cannot  conveyor 
charge  the  lands  for  any  longer  period  than  while  his  own 
interest  continues.  If  her  real  estate  be  an  estate  of  inheri- 
tance, whether  fee  simple  or  fee  tail,  and  he  had  actual  seisin 
thereof,  and  there  has  been  a  child  of  the  marriage  bom 
alive  and  capable  of  inheriting  the  property,  the  husband^ 
upon  the  wife^s  decease,  becomes  solely  seised  of  such  estate 
for  his  life,  and  is  said,  in  that  case,  to  be  tenant  by  the 
courtesy  of  England.  But,  subject  to  these  limited  rights 
of  the  husband,  the  freeholds  of  the  wife  are  not  affected 
by  the  marriage,  and  continue  to  belong  to  her  and  her 
heirs  (J). 


(e)  StepheffCs  (BlackstoneU)  Comm.  vol.  ii.  p.  275  (ed.  1858). 
if)  Ibid.  p.  299. 
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CCCCLXIII.  In  England  there  are  two  modes  of  pro* 
viding  for  the  wife  out  of  the  husband's  real  estate : — 

I.  By  Dower. 

II.  By  Jointure  or  Settlement ;  that  is,  what  has  been 
called  express  contract 

1.  Dower  is  the  provision  made  by  the  Common  Law,  for 
the  support  of  the  wife,  and  the  nurture  and  education  of 
younger  children. 

It  is  thus  described  by  Littleton  {g) : — "  Tenant  in  Dower 
**  is,  where  a  man  is  seised  of  certain  lands  or  tenements  in 
**  fee  simple,  fee  tail  general,  or  as  heir  in  special  tail,  and 
*^  taketh  a  wife  and  dieth,  the  wife,  after  the  decease  of  her 
^^  husband,  shall  be  endowed  of  the  third  part  of  such  lands 
'^  and  tenements  as  were  her  husband's  at  any  time  during 
**  the  coverture,  to  have  and  to  hold  to  the  same  wife  in 
"  severalty  by  metes  and  bounds,  for  the  term  of  her  life, 
^^  whether  she  hath  issue  by  her  husband  or  no,  and  of  what 
age  soever  the  wife  be,  so  as  she  be  past  the  age  of 
nine  years  at  the  time  of  the  death  of  her  husband  "  (A). 

CCCCLXIV.  2.  The  other  mode  of  providing,  in  Eng- 
land, for  the  wife's  maintenance  is  by  jointure^  or  settlement 
*'  The  rule  of  the  Common  Law,  that  the  widow's  acceptance 
'^  of  a  collateral  satisfaction  of  or  out  of  lands  in  which  she 
*'  was  not  dowable,  was  no  bar  to  her  title  to  Dower  in  those 
**  to  which  that  title  attached  (i),  united  with  the  inconve- 
'^  nience  which  would  have  ensued  after  the  passing  of  the 
"  Statute  of  Uses  (A),  induced  the  Legislature,  by  that  act 
'^  to  enable  the  husband  to  bar  effectually  the  wife's  right  to 
"  Dower,  by  making  a  provision  for  her  before  marriage  in 
*^  lieu  of  it,  and  which  is  known  by  the  name  of  her  Join«» 
« ture  "  (/). 


(g)  S.  36. 

(h)  IMghtU  Husband  cmd  Wife,  vol.  i.  p.  321. 

(i)  Co.  LiMUton,  36  6. 

(A;)  27  Hen.  VIII.  c.  10,  s.  6. 

(0  Brigh^a  Husband  and  Wife,  vol.  L  p.  433. 
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The  statute  enacted  that  where  purchases  or  conveyances 
had  been^  or  should  be^  made  of  any  lands^  tenements,  or 
hereditaments,  by  or  to  the  use  of  the  husband  and  wife  in 
tail,  or  to,  or  to  the  use  of,  one  of  them  in  tail,  or  for  their 
lives,  or  the  life  of  the  wife,  for  her  jointure,  every  woman 
married,  having  such  jointure  made,  should  not  claim,  nor 
have  any  title  to  Dower  to  the  residue  of  the  lands,  &c., 
which  at  any  time  were  her  husband's  by  whom  she  had 
iointure  (iw). 

In  the  construction  of  this  Statute,  Courts  of  Law,  having 
reference  to  the  widow's  title  of  Dower,  in  lieu  of  which 
jointures  were  substituted,  have  required  the  jointure,  as  in 
time  of  commencement,  certainty,  interest,  &c.,  to  be  as 
beneficial  to  the  widow  as  her  dower  (n). 

CCCCLXV.  As  to  the  application  of  this  Law  to  aliens, 
it  is  to  be  observed  that,  formerly,  in  England,  the  alien 
wife,  unless  she  was  Queen  Consort,  was  excluded  from 
Dower.  And,  if  she  were  made  a  denizen,  her  Dower  did 
not  attach  upon  estates  previously  disposed  of  by  her  hus- 
band, denisation  having  no  retrospective  effect ;  but  it  was 
otherwise  if  she  were  naturalised.  Afterwards  all  alien 
women,  married  by  license  of  the  king,  were,  by  special 
statute,  entitled  to  Dower  in  the  same  manner  as  English 
women.  And  now,  by  recent  statute  (o),  "  a  married 
'^  woman  shall  be  deemed  to  be  a  subject  of  the  State  of 
"  which  her  husband  is  for  the  time  being  a  subject." 

CCCCLXVI.  The  decisions  of  the  English  Tribunals 
establish,  as  a  maxim  of  English  Jurisprudence,  that  where 
there  is  an  express  contract,  it  is  governed,  as  to  its  con- 
struction, by  the  Law  of  the  Matrimonial  Domicil. 

CCCCLXVII.  In  Dues  v.  Smith  (p) — one  of  the  early 
cases — the  Master  of  the  Bolls,  in  1822,  made  an  Order 


(m)  BrigMs  HuAand  and  W\fe,  voL  i.  p.  433* 

(n)  Ibid,  vol.  ii.  p.  435. 

(o)  33  &  34  Vict.  c.  14,  b.  10. 

(p)  JacobU  Eep.  p.  544. 
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that  money  belonging  to  the  wife  be  paid  to  the  husband^ 
the  parties  being  subjects  of  Denmark,  and  the  Law  of  that 
country  not  requiring  a  settlement. 

CCCCLXVIII.  In  the  case  of  Anstruther  v.  Adair  {q)^ 
it  was  decided  by  Lord  Chancellor  Brougham,  in  1834,  tliat 
where  a  contract  is  made  between  persons  domiciled  in  a 
foreign  country,  and  in  a  form  known  to  the  Law  of  that 
country,  the  Court,  in  administering  the  rights  of  parties 
under  it,  will  give  it  the  same  construction  and  effect  as  the 
foreign  Law  would  have  given  to  it.  Where,  therefore,  a 
domiciled  Scotchman  is  entitled,  in  Scotland,  by  virtue  of  a 
Marriage  Contract  executed  there,  and  in  the  Scotch  form, 
to  receive  whatever  property  accrued  during  coverture  to 
his  wife,  this  Court  will  enforce  his  right,  as  against  any 
such  property  coming  within  it»  jurisdiction,  and  wiU  not 
raise  an  English  equity  for  a  settlement  in  favour  of  the 
wife,  in  opposition  to  the  provisions  of  the  Scotch  contract 

CCCCLXIX.  In  Bt/am  t.  Byam,  in  1854,  the  Master 
of  the  Rolls,  in  his  judgment,  observed : — ^^  This  is  a  cause, 
"  the  object  of  which  is,  to  obtain  from  the  Court  its  opinion 
"  upon  the  construction  to  be  put  on  certain  articles  of 
^'  Marriage,  entered  into  between  Major-GenenJ  Byam  and 
*^  his  wife,  then  Miss  Temple,  at  Florence,  in  the  month  of 
'^  September^  1829.  Properly  speaking,  a  marriage  settle* 
'*  ment  ought  to  be  executed  in  pursuance  with  those  articles, 
"  carrying  their  executory  provisions  into    effect.       The 

parties,  however,  are  desirous  to  avoid  that  expense,  and 

this  object  may  be  accomplished  by  obtaining  from  this 
'^  Court  a  declaration  as  to  the  true  meaning  of  the  articles, 
^^  upon  which  declaration  the  parties  will  be  able  to  act, 
*^  without  causing  a  formal  instrument  to  be  prepared  and 
^'  executed.    .    •    • 

"  The  articles  were  executed  at  Florence,  and  were  drawn 
'^up  in  the  Italian  language*,   a  translation,  however,  is 


{q)  Anstmthcr  v.  Adair,  2  Mylne  ds  Keene,  p.  513  (a.d  1834). 
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*'  verified^  for  the  purposes  of  this  cause,  and  it  is  not  dis- 
^'puted;  and,  indeed,  it  is  so  expressed  in  the  body  of  the 
*'  deed  itself,  that  this  is  an  instrument  entered  into  between 
''  English  subjects,  and  to  be  construed  according  to  English 
"  rules  of  construction"  (r). 

CCCCLXX.  English  subjects  may  agree  that  their  con- 
tract shall  be  according  to  a  Foreign  Law.  In  the  case  of 
Este  v.  Smyth  (5),  before  the  Master  of  the  Bolls,  in  1854, 
it  appears  that  doubts  were  raised  whether  a  marriage  be- 
tween English  subjects,  at  the  British  Embassy  in  Paris, 
would  be  recognised  as  valid  by  the  French  Tribunals,  and 
whether  an  antenuptial  settlement,  in  the  French  form, 
followed  by  such  a  marriage  only,  would  be  holden  operative 
in  France.  In  this  case  a  Marriage  Contract  was  entered 
into  in  Paris  between  two  English  subjects,  according  to  the 
formalities  required  by  the  French  Law,  in  anticipation  of 
a  marriage  to  be  solemnised  '^  suivant  la  loiJ^^  A  valid  Eng- 
lish marriage  took  place  at  the  Embassy,  but  no  marriage 
ceremony  took  place  according  to  the  French  forms  and 
solemnities. 

It  was  holden  that  the  marriage  ^^  suivant  la  hi  "  was  ful- 
filled by  the  English  marriage,  and  that  the  settlementy  being 
to  regulate  an  English  mamage^  was  valid  here,  notwith- 
standing that,  according  to  the  French  Law,  the  marriage 
and  the  settlement  might  be  inoperative  ;  it  was  therefore 
decided  in  this  case,  contrary,  it  will  be  remembered,  to  the 
decision  of  the  American  Court  (t\  that  English  subjects, 
on  their  marriage,  may  stipulate  that  their  marriage  rights 
shall  be  regulated  by  the  Law  of  a  foreign  country,  and 
this  Court  will  enforce  such  a  contract. 

CCCCLXXI.  In  a  recent  case  the  proposition — that 
the  Marriage  Contract  is  regulated  by  the  Law  of  the 
Domicil  of  the  parties  at  the  time  when  the  contract  was 


(r)  19  Beamn^8  Bep.  p.  62. 
(»)  18  Ibid,  p.  112. 
(0  Vide  anU,  p.  323. 
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entered  into^-was-laid  down  as  an  unquestionable  maxim  of 
English  Jurisprudence  (u). 

CCCCLXXII.  In  Duncan  Y.  Cannon  {x),tiieMBBter  of 
the  BoUsj  in  giving  judgment^  reviewed  all  the  former 
decisions.  He  said : — "  The  question^  as  it  appears  to  me^ 
may  be  properly  thus  stated : — Did  tlie  change  of  DamicU 
superinduce  a  disability  in  the  toife  to  give  a  receipt  not 
'^  existing  by  the  Scottish  law  f  I  am  of  opinion  that  it  did 
^^  noi,9Xidi  that  to  hold  that  it  did,  would  be^  in  reality,  to 
^^  hold  that  the  construction  of  the  contract  is  different  in 
^'  England  from  what  it  is  in  Scotland.  When  these  parties 
''  entered  into  the  Marriage  Contract,  they  agreed  that  the 
'^  joint  receipt  of  the  wife  and  husband  should  be  a  good 
<<  discharge  to  any  person  who  paid  to  them  after-acquired 
"  property  of  the  wife.  This  is,  in  my  opinion,  the  effect  of 
<<  the  contract,  as  established  by  the  opinions  of  the  Scottish 
*^  lawyers.  It  is,  as  it  appears  to  me,  a  part  of  the  contract, 
according  to  the  construction  of  the  Law  of  the  country 
which  governs  it,  that  the  married  woman  may,  in  this 
respect,  act  as  ^femme  sole,  and  give,  or  concur  in  giving, 
'^  a  receipt  If  I  am  right  in  considering  this  to  be  a  ques- 
*^  tion  of  construction,  this  settles  the  matter.  If  the  Eng- 
"  liflh  words, '  that  the  after-acquired  property  should  be  for 
'^  ^  the  sole  and  separate  use  of  the  wife  absolutely,'  had 
*^  been  inserted  in  this  contract,  she  could,  according  to  the 
"  English  Law,  have  given  a  good  receipt  for  the  money, 
^^  and  she  might  have  dealt  with  it  as  she  pleased,  and  might 
^^  have  authorised  it  being  paid  to  her  husband.  Such 
"  words  were  not  inserted  in  the  contract,  because  they  are 
^^  not  words  used  in  such  instruments  according  to  the  Scot>- 
'^  tish  form ;  but  the  evidence  shows  that  the  words  used  in 
'^  the  contract  have,  in  Scotland,  so  far  as  regards  the  extent 
^'  of  the  interest  of  the  wife  in  this  property,  the  same 


(u)  In  the  matter  of  Wright's  Trwts  (1866),  Kay  ds  Johnson's  ifep. 
vol.  ii.  p.  595. 
(x)  18  Bcavan's  Bep.  p.  128. 


ENGLAND— MARRIAGE   CONTRACT — DOMICIL.         333 


i€ 


€€ 
€€ 


ft 

it 


effect  as  would  have  been  given  in  an  English  settlement 
"  to  the  words  I  have  above  suggested,  if  they  had  been  in- 
''  troduced.  To  create  a  disability  in  one  of  two  parties  to 
a  foreign  contract,  not  existing  according  to  the  law  which 
governs  the  contract,  solely  by  reason  of  the  change  of 
*^  Domicil  of  the  contracting  parties  to  a  country  where  such 
"  a  disability  exists,  appears  to  me  to  be  contrary  to  the 
*^  principles  governing  such  cases.  It  would  be,  I  think,  to 
"  hold  that  a  contract  is  to  bear  a  different  meaning  accord- 
ing to  the  place  where  it  is  acted  upon.  I  do  not  find  that 
any  of  the  cases  cited  lead  me  to  the  conclusion  that  such 
a  disability  would  be  produced  by  such  a  change  of 
*'  Domicil. 

**  The  cases  principally  relied  upon,  appear  to  me  to  con- 
'*  firm  this  view  of  the  case.  In  Fauhert  v.  Turst  (y),  a 
'^  gentleman  and  lady  had  married  in  Paris,  and  had  entered 
''into  a  Marriage  Contract.  It  was  admitted  that  the 
"  custom  of  Paris  would  not  follow  them  to  London,  whither 
''  they  had  gone  to  reside ;  but  the  Court  held,  that  the  true 
''  construction  of  the  contract  was,  that  the  custom  of  Paris 
''  should  regulate  the  distribution  of  their  estate.  This  made 
''  the  question  of  domicil  immaterial  (r),  and  then  the  Court 
''  acted  upon  that  contract.  In  a  late  case  of  Este  v.  Smyth 
''  (a),  I  acted  on  the  same  principle.  The  case  of  Lashley 
''  V.  Hogg  {II)  establishes  the  same  principle.  The  Custom 
"  and  Law  of  the  Country  will  follow  the  Domicile  but  only 
*^  where  the  contract  of  the  parties  is  silent;  where  the  con^ 
''  tract  governs  the  distribution  or  the  payment,  this  must  be 
the  same  wherever  it  is  acted  upon.  The  case  of  Macdonald 
V.  Macdonald  (c),  which  was  cited,  only  shows  that  the 


(y)  1  Bra.  P.  C.  {2nd  ed.)  129. 
(z)  Westlake,  p.  360. 
(a)  18  Beanan's  Bep.  112. 

(&)  Reported  in  the  Appendix  to  Mr.  Robertson's  work  on  Sucees- 
sums, 

(e)  8  BeUf  Mwrray  db  Yoinig's  Bep,  830. 
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^duties  a&d  obligations  of  persons  must  vary  with  the 
^change  of  Domicile  but  this  only  so  far. as  they  are  not 
^  bound  by  contract.  Don  v.  Lippmann  (^  merely 
'  establishes  this  proposition,  that,  though  a  foreign  contract 
^  must  be  construed  as  it  would  be  in  the  country  which 
'  governs  it,  the  mode  of  enforcing  it  must  be  according  to 
^  the  Law  of  the  country  in  which  that  event  takes  place ; 
^  and  that,  on  this  principle,  the  Law  of  Prescription  obtain- 
'  ing  in  the  country  where  the  contract  was  sought  to  be 
^  enforced,  must  prevail ;  in  fact,  it  was  there  held  not  to  be 
'  a  question  of  construction  of  contract,  but  of  the  mode  in 

*  which  it  should  be  enforced. 

*'  The  case  of  the  Duchess  of  Buckingham  v.   Winter^ 

*  bottom  {e\  which  is  peculiar,  does  not  appear  to  me  to 
^  affect  the  general  proposition  I  am  now  stating ;  and  the 
'  case  of  Anstruther  v.  Adair  (f)  supports  the  view  that  the 

*  Court,  administering  the  rights  of  parties  under  a  foreign 
^  contract^  will  give  it  the  same  effect  as  the  Law  of  that 

*  country  would  have  given  to  it,  whatever  may  be  theDomicil 
^  of  the  parties  to  it ;  and  I  acted  on  this  view  in  the  case  of 
'  Este  V.  Smith''  (g). 

CCCCLXXIII.  It  may  be  received,  therefore,  as  a 
maxim  of  English  jurisprudence,  that  change  of  domidl 
does  not  affect  the  construction  of  an  express  Contract  of 
Marriage. 

CCCCLXXIV.  In  a  later  case,  Watts  v.  Schrimpton  (A), 
before  the  Master  of  the  Bolls,  in  1855, — it  appeared  that 
an  Englishwoman  married  a  domiciled  Frenchman.  Articles 
were,  previous  to  the  marriage,  executed  in  the  English 
form,  by  which  the  wife  became  entitled  to  200/.  a  year. 
Her  husband  afterwards  separated  from  her,  and  subse- 
quently the  French  Court  condemned  her  for  adultery.     It 


(d)  5  Clarke  db  Fm,  Bep,  1. 

(  e)  13  BeUy  Murray  cfe  Young's  Bep.  830. 

(/)  2  Mylne  d:  K.  Bep,  513. 

(g)  18  Beavan's  Bep.  112. 

{h)  21  Ibid.  p.  97  (A.D.  1865). 
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was  holden  that  the  Contract  of  Marriage  was  English, 
and  that  the  rights  of  the  parties  were  to  be  regulated  by 
the  English  Law,  and  further  property  of  the  wife  having 
fallen  into  possession,  and  the  moral  conduct  of  both  parties 
being  reprehensible,  the  income  of  the  fund  was  ordered  to 
be  equally  divided  between  them. 

CCCCLXXV.  According  to  this  case,  property,  there- 
fore, not  included  in  the  express  contract,  is  governed  by 
the  Law  of  the  actual  Domicil. 

CCCCLXXVa.  Van  Grutten  v.  Digby  (i)  was  the  case 
of  a  marriage  in  France  between  a  domiciled  Frenchman 
and  an  Englishwoman.  The  lady's  property  was,  previous 
to  the  marriage,  settled  by  a  marriage  settlement  in  the  usual 
English  fona.  This  setdement,  however,  was  invalid  by  the 
Law  of  France,  as  wanting  in  the  forms  required  by  the 
French  Law. 

After  the  marriage,  the  husband  filed  a  bill  to  have  the 
settlement  declared  invalid,  and  the  property  handed  over 
to  him  as  entitled  thereto  by  the  Law  of  France.  The  bill 
was  dismissed. 

CCCCLXXVI.  The  foregoing  cases  belong  to  the  cate- 
gory of  marriages  accompanied  by  an  express  contract  as  to 
property.  There  can  be  no  reasonable  doubt  that  the  same 
principle  is  applicable  to  property  accruing  to  married  per- 
sons which  has  not  been  the  subject  of  express  contract — ' 
the  principle,  namely,  that  the  Law  of  the  Matrimonial 
Domicil  will  govern  the  rights  of  the  husband  and  wife,  as 
to  their  property. 

CCCCLXXVII.  That  such  is  the  English  Law  seems  to 
have  been  assumed  by  the  analogy  adopted  in  the  following 
case,  which  related  immediately  to  the  ex-territorial  effect  of 
a  foreign  sentence  in  a  matter  of  commission  of  bankruptcy 
(A).     In  this  case,  Lord  Meadowbank  observed,  *^  I  remem- 

(t)  31  Beavan^s  lUp.  p.  661. 

(Jc)  The  EoyaL  Bank  of  Scotland  afid  others  (Creditors)  v.  Cuffibert  and 
others  {Assi^neeSf  <fcc.),  Rosens  (Banlcniftcy)  JRep.  vol.  i.  p.  481,  Ap- 
pendix (a.d.  1813), 
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'*  ber  the  judgment  in  Struther^s  case  being  pronounced.     I 
^^  can  tell  your  Lordships  that  it  was   a  most  important 
'^  case^  though  I  thought  it  went  a  step  beyond  the  rules  of 
"  International  Law.     For  it  was  formerly  a  principle  that 
'*  a  judicial  transfer  only  operated  tJitra  territoriuniy  and  had 
'^  no  binding  influence  beyond  it.     So  much  had  this  been, 
the  known  understanding  of  the  Law  of  Scotland^  that  I 
remember  struggling  with  difficulty  at  the  bar^  in  a  case 
where  the  English  assignees  had  obtained  a  decree  against 
their  debtor^  to  enable  them  to  prevail  over  a  subsequent 
'*  arrestment.     The  question  was,  whether  the  commission 
*'  was  a  proper  mode  of  transferring  the  Dominion  in  Scot-- 
"  land.     I  succeeded  in  the  case.     The  Court  held  that 
"  there  was  a  title  to  pursue,  but  that  it  required  the  inter- 
*^  position  of  the  Scotch  magistrate  to  give  it  effisct ;  that,  in 
"  short,  I  had  a  good  title,  if  I  chose  to  render  it  effectuaL 
^^  I  remember,  I  thought  that  it  was  a  difficult  thing  to  de- 
**  viate   so  far  from  principle  as  to  transfer  property  in 
"  Scotland  without  regard  to  our  own  forms   and  rules, 
and  without  an  intimation  of  the   assignment  or   any- 
thing done  to  attach  the  property  according  to  our  own 
"  Law.    But,  what  I  yielded  to,  was  the  consideration  that 
**it  had  been  recognised  as  Law  by  judgments  of  the 
'^  Chancellor  for  so  long  a  period  that  it  might  be  consi- 
"  dered  as  a  principle  of  the  Law  of  Nations.     Equiparat- 
ing  this  case  to  the  ordinary  case  of  transference  by  con-' 
tract  of  Marriage ,  when  a  lady  of  fortune^  having  a  great 
deal  of  money  in  Scotland^  or  stock  in  the  banks,  or  public 
companies  there,  marries  in  London,  the  whole  property  is, 
"  ipso  jure,  her  husband*s.     It  is  assigned  to  him.     The  legal 
assignment  of  a  marriage  operates  without  regard  to  Ter^ 
ritory,  all  the  world  over.     Feeling  this,  and  seeing  the 
**  predominant,  the  irresistible  necessity,  in  point  of  ex- 
*^  pediency,  of   adopting  the  rule   that  Lord  Hardwicke 
"  adopted  in  one  of  the  cases  mentioned  in  the  papers,  I,  for 
"  one,  am  bent  to  the  necessity  of  giving  effect  to  the  prin- 
'*  ciple,  where  a  departure  from  it  would  be  attended  mth 
"  such  inextricable  confusion," 


(S 
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CCCCLXXVIII.  The  same  principle  seems  to  have 
been  the  foundation  of  the  recent  case  of  APCormick  v. 
Gamett  (Z)^  in  which  it  was  decided  that  where  a  husband 
and  wife  are  domiciled  in  Scotland^  in  which  country  a  wife 
has  no  equity  to  a  settlement^  the  English  Court  will  order 
payment  of  the  wife's  legacy  to  an  assignee  of  the  husband. 

CCCCLXXIX.  There  does  not  appear  to  have  been  any 
English  decision  upon  the  pointy  whether  in  the  absence  of 
an  express  contract  (m)y  and  in  the  event  of  a  change  of 
Domicile  the  Law  of  the  actual  Domicile  or  of  the  matri- 
monial Domicile  should  govern  the  property  of  mamed 
persons,  nor  whether  a  distinction  is  to  be  made  between 
property  accruing  before  and  after  the  change  of  Domicil. 

It  seems  to  the  writer  of  these  pages,  that,  as  to  property 
accruing  before  the  marriage,  it  must  obviously  be  consid- 
ered that  the  wife's  rights  have  vested,  and  cannot  be 
affected  by  any  subsequent  conduct  or  acts  of  the  husband : 
and  that  the  same  principles  will,  on  examination,  be  found 
applicable  to  property  accruing  after  the  marriage :  in  other 
words,  that  the  reasoning  of  Savigny,  and  of  the  jurists  who 
agree  with  him,  is  both  superior  to  that  of  Story,  and  more 
in  harmony  with  the  English  decisions  which  have  been 
just  mentioned. 


(I)  5  De  Qex,  M.  <k  0,  p.  278  {before  the  Lords  J^isticeSy  1864). 
(m)  In  the  case  of  WatU  v.  Shrvmpton,  mentioned  above,  there  had 
been  an  express  contract,  vide  sti^aj  p.  334. 


VOL.  IV. 
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CHAPTER  XX. 

MISCELLANEOUS   INCIDENTS   TO  MABBIAGE. 

CCCCLXXX.  In  the  last  chapter,  the  effect  of  Marriage 
upon  the  property  of  married  persons  was  considered :  in 
this  it  is  proposed  to  notice  some  miscellaneous  incidents  to 
the  contract. 

CCCCLXXXI.  (1)  Does  a  change  of  Domicn  affect 
the  Status  of  the  married  parties  ? 

"  Whatever  contrariety  of  opinion,"  Mr.  Burge  {a)  ob- 
serves, ^^may  exist,  respecting  the  effect  of  a  change  of 
"  Domicil  on  rights  of  property  acquired  under  the  Law  of 
^^  the  Matrimonial  Domicil,  there  is  a  general  concurrence 

amongst  jurists  {b)  in  holding  that,  although  the  Law  which 

confers  those  rights,  powers,  and  capacities,  is  strictly  a 
'^Personal  Law,  yet  its  influence  exists  so  long   as    the 

parties  remain  subject  to  it  by  retaining  their  Matrimonial 

Domicil.  When  they  quit  that  Domicil,  and  establish 
"  another,  their  Status  is  governed  by  the  Law  of  the  latter, 
'^  and  their  capacities  and  powers  are  those  which  that  Law 
"  confers." 

CCCCLXXXII.  President  Bouhier  (c)  maintains  an 
opposite  opinion,  on  the  ground  that  the  Status  of  the  wife 
ought  not  to  depend  on  the  caprice  of  the  husband.      Such 

(a)  I.  253. 

(6)  Rodeixbwrgh,  De  Jure,  tit.  ii.  ch.  i.  p.  105. 
J.  Voety  De  Judiciis,  1.  v.  t.  i.  n.  101. 
BouUefwis,  t.  i.  tit.  i.  c.  ii.  Obs.  iv.  p.  61. 
Foihier,  Intr.  c.  z.  tit.  i.  n.  13,  p.  2. 

(c)  Lea  coviumea  du  DuchS  de  Bourgogne  avec  l^  observations  dn 
FrSsident  Bmihier,  c.  xxviii.  3. 
B\f/rge,  I.  257. 
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a  doctrine,  he  contends,  flies  in  the  face  of  the  rule  of  Law 
which  does  not  allow  a  right  once  duly  acquired,  to  be  taken 
away  without  the  consent  of  the  person  possessed  of  it.  It 
cannot  be  said  that  a  wife  submits  herself  even  tacitly  to  the 
Law  of  the  new  Domicil ;  she  only  obeys. 

Merlin,  in  his  first  edition,  adopted  this  opinion ;  and  in 
his  second  (not  a  solitary  instance),  rejected  it,  and  admitted 
that  the  Status  must  be  governed  by  the  Law  of  the  actual 
Domicil  (rf). 

CCCCLXXXIII.  An  important  case,  upon  the  principle 
now  under  discussion,  was  decided  in  the  Court  of  Session 
in  Scotland,  in  1846  (e).  In  this  case  it  was  sought  to  compel 
an  Enfflish  mother  to  aliment  a  child  born  in  Scotland.  The 
following  remarks  were  made  by  the  Judges  as  to  the  effect 
of  Domicil  upon  Status,  and  the  recognition  of  that  effect 
by  the  country  in  which  a  person,  domiciled  elsewhere, 
happened  to  be.  The  Lord  President  said : — "  I  have  great 
**  diflSculty,  moreover,  in  holding  that  her  liability  is  to  be 
determined  by  the  Law  of  Scotland ;  and  I  am  rather  in- 
clined to  the  opinion  that  she  has  the  Status  of  an  Eng- 
lishwomany  and  that  it  is  the  Law  of  the  country  of  her 
Domicil  that  must  determine  her  obligations  now.^^ 
Lord  Mackenzie,  in  the  same  case,  said: — "  But  the  in- 
'*  clination  of  my  opinion  is  to  hold  that  she  is  not  subject 
to  the  Law  of  this  country.  The  child  was  certainly  born 
in  Scotland ;  but  the  mother  long  since  removed  to  England 
*'  and  acquired  an  English  Status,  If  an  English  couple 
**  were  to  come  here  and  acquire  a  Scotch  Domicil,  they 
"would  not  import  the  English  Law  of  Status  with  them, 
**  with  the  view  of  excepting  them  from  the  obligation  to 
"  aliment  children,  imposed  upon  parents  by  the  Law  of 
'*  Scotland.     In  the  case  of  Maidment,  where  an  English 


(d)  Merlin y  t.  i.  s.  10,  pp.  532-3. 
Burge^  I.  257. 

(e)  Macdoncdd  v.  Macdoivald,  Bell  <L'  Murray,  Cases,  dbc,  in  the  Court 
of  Session,  vol.  viii.  (2nd  aories),  p.  830. 
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mother  was  sought  to  be  made  liable  to  a  child  in  aliment^ 
according  to  the   Law  of  Scotland^  the  point  was  not 
argued.     On  the  whole,  I  think  we  ought  to  know  what  is 
the  English  Law  as  to  the  liabiHtj  of  chUdren  and  parents 
in  regard  to  aliment." 
Lord  FuUerton  said: — "/if  has  been,  indeed y  contended 
*'  that  the   claim  originated  at  the  childCs  birth,   when  the 
^^  mother  was  subject  to  the  Scotch  Law,  and  that  it  remained 
^^  in  abeyance  till  the  circumstances  of  the  child  sanctioned  a 
^^  claim  for  aliment.     But  the  obligation  to  aliment  is  not  a 
^*  contingent  debt  of  this  sort      There  was  no  debt  contracted 
"  at  birth.     The  foundation  of  the  claim  is,  l9iat,  after  the 
"  birth,  circumstances   arose  which  warrant  a  demand  for 
aliment ;  but  the  obligation  only  comes  into  existence  at 
the  time  when  the  necessity  or  poverty  of  the  child  re- 
quires the  relief.      Therefore,  it  is  the  Law  of  England, 
*^  the  Law  of  her  Domicilnow,  which  must  declare  the  extent 
and  measure  of  her  liability ;  and  if   the  case  is  to  be 
further  proceeded  with,  we  must  take  the  opinion  of  Eng- 
lish lawyers  as  to  the  Law  of  England"  (/). 
Lord  Jeffrey  said : — "  The  whole  duties  and  liabilities  of 
Personal  Status  are  undeniably  changed  according  to  the  Law 
of  every  new  DomiciL     With  regard  to  the  subsisting  and 
current  obligations  arising  from   Status,  the  Law  of  the 
country  where  the  duties  are  to  be  fulfilled  must  be  clearly 
"  the  Law  to  measure  their  extent ;  and,  therefore,  if,  by  the 
"  Law  of  England,  this  claim  cannot  be  sustained,  we  must 
'^  refuse  to  give  it  force"  {g). 

It  is  important  to  observe  that  this  judgment  was  mainly 
founded  on  the  position  that  the  obligation — on  the  part  of 
the  mother — to  aliment,  was  not  an  obligation  contracted  at 
the  time  of  the  birth  of  the  child,  but  arose  from  subsequent 
circumstances.     This  decision  is,  therefore,  not  inconsistent 


(/)  Macdonald  v.  Macdonald,   Bell  dh  Murray,  CaeeSf  dsc,  in  ihe 
Court  of  SesdoHf  vol.  viii.  (2iid  series),  p.  836. 
(jg)  Ibid,  p.  837. 
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with  the  doctrine  presently  to  be  considered^  that  the  Law 
of  the  place  of  residence  may  enforce  certain  obligations 
arising  out  of  the  Marriage  Contract. 

CCCCLXXXIV.  (2)  With  respect  to  the  obligaUons 
contracted  by  a  wife.  They  may  be  contracted  in  a  State 
in  which  her  husband  may  not  be  domiciled^  and  by  the  Law 
of  that  State  the  wife's  incapacity,  or  the  husband's,  may  be 
greater  or  less  than  by  the  Law  of  his  Domicil.  Here  again 
Mr.  Surge  observes  (A) : — "  According  to  the  doctrine  held 
**  by  all  jurists  (f),  the  wife  retains  the  incapacity  to  which 
"  she  was  subject  by  the  Law  of  the  husband's  Domicil ; 
"  and,  therefore,  the  validity  of  an  obligation,  in  respect  of 
her  capacity,  and  of  the  natiure  of  the  authority  to  be 
given  by  the  husband  to  enable  her  to  act,  must  be  deter- 
mined by  that  Law,  and  not  by  the  Law  of  the  place  in 
<'  which  the  obligation  was  contrax^ted." 

(3)  With  respect  to  gifts  between  husband  and  wife. 
This  question  is  also  to  be  decided  by  the  Law  of  the 
husband's  Domicil;   it  is  a  matter  connected  with,  and 
dependent  upon,  the  Status,  and  governed,  therefore,  by  the 
Personal  Law. 

On  this  ground  was  founded  a  recent  and  important  arrit 
of  the  Court  of  Paris  (A).  A  foreigner,  domiciled  in  France, 
made  a  gift  to  his  wife  conformably  to  the  1096th  Article  of 
the  Code  Napol6on.  The  Court  held  the  gift  valid,  although 
the  lex  rei  sittB  did  not  allow  such  a  gift  between  married 
persons. 

CCCCLXXXV.    The  old  Koman  Law  (Z)  rigorously 

(h)  I.  268. 

(i)  Bodenbwrghy  De  Jwre,  tit.  ii.  c.  i.  n.  1. 

BouUenois,  i.  ii.  tit.  iv.  c.  ii.  obs.  46,  p  467. 

PotMer,  TrmU  des  Obligations,  par.  ii.  o.  vi.  b.  3,  n.  389. 

(k)  6  February,  1866,  Bev.  Fratiqiie,  De  Dr,  Fr,  t.  i.  p.  69,  n.  2. 

Demaixgeat^s  Essay, 

(J)  ''MoribuB  apud  nos  receptum  est,  ne  inter  virum  et  uzorem 
donationes  valerent.  Hoc  autem  receptum  est  ne  mututo  amore  in- 
vicem  spoliarentur,  donationibus  non  temperantes;  et  profus&  erga  so 
facilitate."— i>i^.  lib.  xxiv.  t.  i.  s.  1. 
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forbade  all  gifts  between  husband  and  wife  as  tending  to 
substitute  sordid  considerations  for  those  of  love  and  duty^ 
as  the  motive  of  performing  the  obligations  of  marriage. 

Savigny  (w)  admits  here,  in  exception  to  his  general  rule, 
that  the  Law  of  the  Matrimonial  Domicil  should  prevail, 
that  States  which  adopt  a  Law  on  these  moral  grounds  are 
warranted  in  applying  it  to  the  exclusion  of  all  other  Law. 
If,  therefore,  at  the  period  of  a  "  donatio  inter  coTyuges^ 
'  their  Domicil  be  in  a  State  which  forbids  it,  the  gift  is  null ; 
but,  if  their  Domicil  be  in  a  State  where  it  is  not  so  forbid- 
den, it  is  valid ;  for  it  cannot  be  said  that  persons,  in  whose 
Matrimonial  Domicil,  at  the  time  of  their  marriage,  such  a 
prohibitory  Law  prevailed,  had  tacitly  contracted  that  they 
would  never,  under  any  circumstances,  make  gifts  to  each 
other.  The  prohibition  is  a  simple  restriction,  ab  extruy  on 
the  liberty  of  both  parties  to  the  contract,  and  not  a  con- 
dition to  which  the  parties  voluntarily  submit  themselves  by 
\ht  factum  of  their  marriage. 

On  the  other  hand,  Savigny  is  of  opinion,  with  Roden- 
burg  (?i),  J.  Voet  (o),  and  Meier  (/?),  that  this  prohibitory 
Law  is  not  to  be  applied  to  all  immoveable  property  situate 
within  the  territory,  but  possessed  by  married  persons  domi- 
ciled in  a  country  where  no  such  prohibition  prevails.  The 
intent  and  object  of  the  prohibitory  Law  are  not  to  protect 
the  property  of  married  persons  against  injury  from  mutual 
gifts,  but  to  maintain  the  purity  of  morals  in  the  married 
state.  The  legislator,  moreover,  addresses  his  law  to 
married  persons  dwelling  within  his  territory,  and  not  to 
foreigners. 


"Majores  nostri  inter  virum  et  uxorem  donationeB  prohibuerunt 
amorem  honestum  solis  animiB  sestimantea,  famsd  etiam  Gonjunctorum 
consulentes,  ne  concordia  pretio  conciliari  videretur :  neve  melior  in 
paupertatem  incideret,  dcterior  ditior  fieret." — Ibid,  s.  3. 

(m)  viii.  8.  379  (4). 

(n)  Tit.  ii.  c.  v.  s.  1. 

(o)  In  Pand.  xxiv.  i.  s.  19. 

(p)  iii.  p.  44. 
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Savigny's  opinion,  therefore,  agrees  with  the  decision  of 
the  French  Tribunal  cited  in  the  foregoing  section. 

CCCCLXXXVL  (4)  With  respect  to  the  authority  oj 
the  husband  over  the  wife  {Vautorite  maritale). 

The  rule  laid  down  in  general  terms  by  jurists  is  that 
this  authority  is  also  a  question  of  Personal  Law.  It  is 
manifest,  however,  that  the  Law  of  the  place  of  residence, 
whether  it  be  identical  or  not  with  the  Law  of  the  Domicil, 
must,  in  many  instances,  prevail.  "  Marriage  is  a  contract" 
(as  has  been  said)  "  sui  generis  "  (q) ;  many  of  the  obliga- 
tions and  rights  incident  to  it  must  be  governed  by  the 
public  Law  of  the  State.  For  instance,  the  question  of 
whether  any,  and  if  any  what,  amount  of  force,  control,  or 
chastisement  may  be  exercised  by  a  husband  to  a  wife, 
must  be  under  the  cognisance  of  the  Law  of  the  place  of 
residence.  So,  too,  it  should  seem,  must  be  complaints  as  to 
the  violation  of  the  conditions  of  the  marriage  bond. 

For  instance,  if  the  husband  deserts  his  wife,  refuses  her 
maintenance,  or  ill-treats  her  by  violence,  she  has  a  right, 
jure  gentium,  to  redress  in  the  tribunals  of  the  place  where 
they  reside. 

CCCCLXXXVII.  Soo,  too,  it  would  seem,  that  the 
Courts  of  the  place  of  residence  ought  to  be  open  [to  suits 
brought  by  commorant  foreigners  for  the  purpose  of  com- 
pelling a  performance  of  the  obligations  of  marriage ;  for 
instance,  suits  for  the  restitution  of  Conjugal  Rights.  Such 
seems  to  have  been  the  opinion  of  the  English  Courts  in 
the  remarkable  case  of  Connelly  v.  Connelly  (r).  On  this 
ground,  also,  Jews,  whose  Marriage  Contract  was  subject 
to  their  own  peculiar  Laws,  and  who  were,  in  this  respect, 
treated  altogether  as  foreigners,  have  been  permitted  to  obtain 
redress  for  the  violation  of  the  obligations  of  the  Marriage 


(q)  Fer^vMon   on   Marriage  and  Divorce,    399 — Lord  Bohertaon's 
Judgment. 

(r)  7  Moore,  P.  C,  Rep.  438.    Vide  post,  "  Divorce." 
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Contract  in  the  ordinary  Matrimonial  Courts  of  the  coun- 
try (s). 

CCCCLXXX  VIII.  Whether  the  principle  that  the  Law 
of  the  place  of  residence  is  applicable  to  the  enforcement  of 
the  rights  and  obligations,  and  to  the  general  protection  of 
married  parties,  can  be  so  far  extended  as  to  include  the 
power  either  of  absolutely  or  of  partially  annulling  the  con- 
tract, will  be  considered  in  the  following  Chapter  upon  the 
eflPect  of  Foreign  Divorces. 

CCCCLXXXIX.  The  Domicil  of  the  wife  is,  as  has 
been  seen,  as  a  general  rule,  for  all  purposes  identical  with 
the  Domicil  of  the  husband.  How  far  the  misconduct  of 
the  husband  may  affect  this  general  rule  has  been  already 
considered  (t), 

CCCCXC.  According  to  English  Law,  a  wife  cannot 
bind  herself  by  any  contract  made  during  coverture,  because 
she  has  no  separate  existence ;  she  and  her  husband  being,  in 
contemplation  of  Law,  but  one  person.  The  fact  of  her 
husband  being  a  foreigner,  residing  abroad,  will  not  render 
her  liable  for  any  contract  (u) ;  unless,  indeed,  he  be  a 
foreigner  belonging  to  a  State  at  war  with  England.  In 
such  a  case,  as  he  cannot  lawfully  sue  or  contract  in  Eng- 
land, it  seems  that  his  wife  may  do  so  as  if  she  were  un- 
married (;r). 


(«)  Lmdo  y.  Belioario,  1  Consistory  Bep,  216. 

jyAguUar  v.  jyAguUar,  1  Haggard^s  Bep,  273. 

{t)  Vide  aiiU,  chapter  viii 

(u)  Faithome  v.  Lee,  6  Mmt,  cfc  SeZwy^t's  Bep.  73. 

Lewis  V.  Lee,  3  BamewaU  di  0.'«  Bep.  291. 

(x)  Barden  v.  Keveobery,  2  Meeson  d;  Welsby*s  Bep.  61. 

Smith,  On  Contracts  (ed.  Malcolm),  236,  237. 
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CHAPTER  XXI. 

DIVORCE — FOREIGN    SENTENCE. 

CCCCXCI.  That  portion  of  Private  International  Law 
which  relates  to  Divorce  ought,  perhaps,  strictly  speaking, 
to  form  a  part  of  the  consideration  of  the  effect  given  by 
Comity  to  the  sentences  of  Foreign  Tribunals  (a),  a  subject 
which  is  treated  of  in  a  later  part  of  this  volume.  But  it 
seems  more  practically  convenient  to  examine  this  question 
in  connection  with  the  Law  on  Marriage. 

CCCCXCII.  The  Contract  of  Marriage  differs  from  all 
others  in  this,  among  other  incidents,  that  it  cannot  be 
broken  at  the  mere  will  and  pleasure  of  the  parties  who 
entered  into  it  (b). 

In  every  Christian  State,  which  permits  either  the  entire 
or  the  partial  dissolution  of  the  Marriage  Bond,  the  inter- 
vention of  the  public  authority,  in  the  shape  of  a  judicial 
sentence,  is  necessary. 

CCCCXCIII.  Christian  States  have  been  unanimous  in 
recognising,  subject  to  the  limitations  and  exceptions  which 
have  been  mentioned,  the  general  principle,  that  Marriage 
celebrated  according  to  the  lex  loci  contractus^  is  valid  every- 
where. But  Christian  States  have  been  and  are  far  from 
unanimous  in  recognising  the  principle  that  a  dissolution  of 
the  contract  pronounced  by  the  tribunal  of  one  State  is 


(a)  So  Merlm  mentions  under  Q,  de  Droit — Dworce,  s.  8  :  ''  Les 
tribunaux  Fran9ais  peuvent-ils  annuler  un  Divorce  prononc^  par 
jugement  en  pays  stranger  ? "  but  refers  to  Varticle  "  Jugementf'^  a.  19. 

(6)  See  note  at  the  end  of  this  chapter  as  to  the  Boman  Law  oi^ 
Divorce, 
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valid  in  another.  Marriage  has  been  said  to  be  a  contract 
juris  gentium^  but  the  dissolution  of  it  has  not  been  considered 
as  jure  gentium  binding  on  all  States. 

It  i&y  indeed^  a  question  of  private  right,  but  one  indis* 
solubly  united  with  public  order.  The  religious  and  moral 
elements  which  are  the  basis  of  the  Marriage  Contract  (c) 
bring  the  Law  relating  to  \is  dissolution  under  the  category 
of  those  exceptional  restrictions  to  the  admission  of  Foreign 
Law  which  have  been  mentioned  at  the  outset  of  this 
volume  (d).  The  question  is  one  more  of  Status  than  of 
Contract, 

CCCCXCIV.  Upon  this  difficult  and  most  important 
matter  there  has  obtained,  and  still  obtains,  great  and 
lamentable  discord^  both  in  the  opinions  of  jurists  and  the 
decisions  of  Courts. 

CCCCXCY.  This  discord  has  principally  appeared  in  the 
consideration  of  the  following  questions : — 

1.  What ybrz^m  ought  to  take  cognisance  of  the  question 
of  Divorce — 1^^  forum  of  the  Matrimonial  Domicil — of  the 
actual  Domicil — of  the  husband  only — or  of  the  wife  only — 
or  of  either  ? 

2.  What  Law  ought  the  forum^  if  it  entertain  the  suit, 
to  apply  ?  The  lex  fori,  or  that  of  the  matrimonial  or  the 
actual  Domicil  ?  If  the  latter,  that  of  the  husband  or  the 
wife? 

3.  Ought  a  State,  the  Law  of  which  does  not  permit 
Divorce,  to  recognise  {d)  a  Divorce,  decreed  in  another  State 
between  persons  belonging  to  that  State  ? 

(c)  It  is  said  by  a  judge  of  the  North  American  United  States,  that 
''  regulations  on  the  subject  of  Marriage  and  Divorce  are  rather  parts 
of  the  criminal  than  the  civil  code,  and  apply  not  so  much  to  the  con- 
tract between  the  individuals  as  to  the  personal  relation  resulting  from 
it,  and  to  the  relative  duties  of  the  parties  to  their  standing  and  con- 
duct in  the  society  of  which  they  are  members  ;  and  these  are  regu- 
lated with  a  principal  view  to  the  public  order  and  economy,  the 
promotion  of  good  morals,  and  the  happiness  of  the  community." — Mr, 
J'listice  SeweU  in  Barber  v.  Root,  10  Massach,  Bep,  265. 

(d)  Vide  a/rvU,  §§  xii.  xiii.  xiv.  zv. 

i&i,  Burge  says  of  Marriage  : ''  As  its  dissolubility  or  indissolubility 
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4.  Ought  a  State^  the  Law  of  which  does  permit  Divorce^ 
to  recognise  a  Foreign  Divorce  between  its  own  subjects,  or 
between  one  of  its  own  subjects  and  a  foreigner  ? 

5.  Ought  a  State^  the  Law  of  which  permits  Divorce 
upon  certain  grounds^  to  recognise  a  Foreign  Divorce 
which  had  been  obtained  upon  other  grounds  by  its  own 
subjects  ? 

CCCCXC  VL  Savigny  (e)  lays  it  down  as  an  incontro- 
vertible proposition  that  the  only  competent /ort^m  is  that  of 
the  actual  Domicil  of  the  husband ;  and  the  only  Law  to  be 
applied^  that  of  his  Domicil.  His  opinion  is  founded  on 
considerations  of  the  moral  element  of  laws  relating  to 
Divorce,  which  clothes  them  with  a  rigorous  and  positive 
character ;  he  considers  them  as  belonging  to  that  class  of 
laws  which  appertain  to  the  public  policy  of  each  State ; 
laws  which  each  State  therefore  enacts  without  regard  to 
other  States. 

It  was  upon  this  principle  that  when,  in  1814  and  1816, 
Prussia  introduced  her  Code  for  the  first  time  into  her  newly- 
acquired  provinces  beyond  the  Elbe,  it  was  ordered  that, 
with  respect  to  existing  Marriages,  Divorces  should  be 
governed  by  this  Code,  and  not  by  the  Law  in  force  when 
the  marriage  was  celebrated  :  the  order  was  indeed  accom- 
panied by  an  exception  (praised  by  Savigny  on  account  of 
its  justice  and  moderation)  that  a  Divorce  should  not  be 
allowed  in  those  cases  in  which  the  fact  constituting  the 
ground  of  the  Divorce,  and  admitted  to  do  so  by  the  Code, 


is  no  part,  express  or  implied,  of  the  Contract  of  Marriage,  but  is  an 
incident  to  the  status  of  husband  and  wife  after  it  has  been  constituted 
by  such  a  contract,  it  must  be  determined  by  the  laws  to  which  the 
status  IB  subject." — 1  Burge,  CoVde  For,  Loajos^  618. 

Cf.  i6.  102,  244. 

(e)  Vin.  s.  379  (6)  ;  s.  396  ;  s.  399  (II.  1). 

The  recent  decision  in  Yelverton  v.  Yelverton,  1  Sujob.  d:  Trist/r, 
Bep,  p.  574  (1859),  by  the  Judge  Ordinary,  in  England,  arrives  at 
Savigw\fs  Conclusion,  through  other  premisses — viz.  '^  actor  sequitur 
forum  reL"     Vide  'post. 


348      JUS  GENTIUM — PRIVATE  INTEBNATIONAL   LAW. 

should  have  taken  place  under  the  jurisdiction  of  the  Foreign 
Law^  which  did  not  recognise  this  fact  as  constituting  a 
ground  of  Divorce, 

When  the  French  Code  was  introduced  into  Belgium  and 
Piedmont^  during  the  period  of  their  incorporation  into  the 
French  Empire^  it  was  decided  by  the  tribunals  of  these 
States^  that  a  Divorce  ought  to  be  granted  under  the  pro- 
visions of  that  Law  on  account  of  facts  which  had  happened 
previously  to  the  introduction  of  it  {f). 

CCCCXCVII.  Savigny's  position  rests,  no  doubt,  upon 
sound  principle,  and  is  supported  by  the  best  legal  analogies; 
but  it  requires,  nevertheless,  explanations,  and  cannot  in 
justice  be  always,  and  in  all  circumstances,  rigorously 
applied. 

In  the  first  place,  what  is  meant  by  the  actual  Domicil  of 
the  husband? — a /or^n^tc  Domicil;  that  is,  one  more  easily 
acquired  than  a  testamentary  Domicil — one  which  certainly 
does  not  require  the  intention  to  remain  permanently  in  a 
particular  place,  and  yet,  perhaps,  one  which  is  not  satisfied 
by  a  mere  residence  adopted  for  the  purpose  of  founding  a 
jurisdiction ;  to  establish,  indeed,  this  distinction  in  practice 
is,  in  the  absence  of  any  positive  law  on  the  subject,  ex- 
tremely difiScult. 

What  are  the  criteria  which  establish  a  bond  fide  regi" 
dence  as  distinguished  from  Domicil  {g)  ?  Where  are  they 
laid  down  ? 

It  is  not  easy  to  answer  these  questions.  The  French 
Law,  as  will  presentiy  be  seen,  attaches  great  importance  to 
foreign  naturalisation^  admitting  that  in  such  cases  the 
Status  of  the  Frenchman  is  lost. 

In  Scotiand  a  positive  law  specifies  the  duration  of  resi- 
dence which  renders  a  foreigner  amenable  to  a  suit  for 


(/)  Merlm,  Bfy.  Effet  BHroouitif,  b.  3,  b.  2,  art.  vi 
Westlake,  b.  369. 

(g)  See  the  recent  caae  of  Teherton  y,  Yelverton,  18.  db  T,  JRep.  574 
(1869). 
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Divorce  in  a  Scotch  Court  (A).  Here  the  distinction  be- 
tween domicil  and  residence  is  remarkable.  A  plea  that  the 
residence  was  in  fraudem  legis  domesticce  is  inadmissible  in 
Scotland5  for  by  specifying  the  duration  of  residence  it  shuts 
out  all  consideration  of  Foreign  Domicil  (i). 

In  England  a  positive  law  requires  a  certain  amount  of 
residence  before  a  Marriage  can  be  solemnised  by  Episcopal 
license  or  banns^  but  no  positive  law  as  to  the  time  of  resi- 
dence requisite  to  found  the  jurisdiction  of  an  English 
Court.  The  subject  is  at  present  in  a  state  of  much  per^ 
plexity  and  uncertainty  in  England ;  but^  according  to  a 
judgment  (A)  of  the  Divorce  Court,  the  residence  of  the 
wife  alone  is  insufficient  to  found  the  jurisdiction  of  an 
English  Court  in  a  suit  against  a  husband,  who  has  not 
been  and  is  not  residing  within  the  limits  of  the  State  to 
which  the  Court  belongs.  It  should  be  added  that  in  this 
case  the  Marriage  also  had  been  contracted  out  of  Eng- 
land. 

In  the  United  States  of  North  America  a  contrary 
doctrine  has  been  maintained  by  their  tribunals ;  and  surely 
such  a  doctrine  may  be  maintained  with  no  small  show  of 
reason. 

The  general  doctrine,  that  the  Domicil  of  the  wife  is 
legally  that  of  her  husband  rests  upon  the  basis  that  it  is 
the  legal  duty  of  the  wife  to  dwell  with  her  husband  wher- 
ever she  goes ;  but  if  he  commits  such  an  offence  against 
the  marriage  state  as  renders  her  cohabitation  morally,  and 
perhaps  also  physically  impossible,  he  has  destroyed  the 
basis  upon  which  the  general  doctrine  rests,  and  has  entitled, 
or  rather  compelled,  her  to  establish, /or  the  purposes  of  ob- 
taining justice  against  him  at  hasty  if  not  a  separate  Domicil, 


QC)  After  forty  days'  residence,  a  citation  may  be  legally  served  on 
his  dvoeUmg-place  ;  but  he  may  be  personally  cited  the  moment  he  sets 
foot  in  Scotland. — UUerton  v.  Pewsh,  FergnMon*8  Consist,  Bep,  23. 

(i)  See  GeUs  v.  GeUs,  1  Ma^cqueen'a  H.  of  Lord's  Rep.  275. 

(h)  Yeherton  v.  Telverton,  fnde  supra. 
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in  the  full  sense  of  the  term,  a  separate  forensic  Domicil; 
otherwise  the  husband  may  easily  take,  what  all  sound  juris- 
prudence abhors,  advantage  of  his  own  wrong.  He  deserts 
or  ill-treats  his  wife,  or  pollutes  with  adultery  his  marriage- 
bed,  and  betakes  himself  to  a  country  where  no  tribunal 
taking  cognisance  of  such  offences  exists,  and  leaves  his 
wife  to  starve  in  ignominy  and  wretchedness  in  a  country 
which  has  tribunals  which  take  cognisance  of  such  offences 
against  the  marriage  state,  but  which  on  a  theory,  the  basis 
of  which  is  wanting  in  the  particular  case,  refuses  to  ad- 
minister justice  to  her,  even  though  its  own  subject  (Z). 

CCCCXCVIII.  According  to  the  Law  of  France,  M. 
Foelix  tells  us,  the  French  wife  married  to  a  foreigner,  may 
institute  a  suit  for  Nullity  of  Marriage  before  the  French 
Tribunals.  Pie  rests  this  proposition  on  the  due  interpreta- 
tion of  the  14th  Article  of  the  Code  (m).  The  foreigner 
who  contracted  Marriage  with  her  bound  himself  at  the  same 
time  by  the  obligations  incident  to  that  contract;  among 
them  was  the  obligation  of  liability  to  a  suit  for  Nullity  of 
the  contract  itself. 

M.  Demangeat  thinks  that  the  better  argument  is  that 
the  wife  who  institutes  such  a  suit  sustains,  by  the  fact  of  its 
institution,  the  proposition  that  she  has  never  lost  her 
character  of  a  Frenchwoman,  and,  therefore,  is  entitled  to 
invoke  the  14th  Article  of  the  Code  (w). 

CCCCXCIX.  (2)  As  to  the  Law  which  the  forum  ought 
to  apply. 


(I)  Vide  a7vU,  p.  71,  §  Ixxxviii.  Dolphin  v.  Bohiiis,  7  JET.  Lords^  Cuses, 
p.  390,  and  the  leading  American  case,  Harteau  v.  Harteau,  14  Pick, 
Amei\  Rep.  181.  See  too,  Bishop  on  Marriage  and  Divorce,  ss.  729- 
732.  See,  too,  Lord  EldoWs  remarks  in  Tovey  v.  Lindsey,  1  Dow^s 
Bep»  119,  138,  and  the  reasoning  of  Lord  Lyndh/urst  and  Lord 
Brougham  in  Warrender  v.   Warrender,  2  CI.  d:  Finnelly^s  Bep.  488. 

(m)  Code  ClvU,  14  :  "L'^tranger  meme  non  resident  en  France, 
pourra  6tre  cit^  devant  lea  tribunaux,  pour  I'exdcution  dea  obligations 
par  lui  contract^es  en  France  avec  un  Fran^ais  ;  il  pourra  dtre  traduit 
devant  lea  tribunaux  de  France  pour  lea  obligationa  par  lui  contract^es 
en  paya  stranger  envera  des  Fran9ais." 

(n)  FceUxy  a.  176,  p.  337  of  M.  Demav^eaVs  edition,  see  note  (6). 
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It  seems  clear  upon  all  sonnd  principles  of  jurisprudence 
that  the  forum  can  only  administer  the  lex  fori  {p)  upon 
Divorce. 

In  the  first  place,  the  parties  to  the  Marriage  Cbntract 
derive  from  it  no  right  to  a  Divorce :  it  is  not,  as  in  the  case 
of  contract  for  transfer  of  property,  a  question  of  rights  al- 
ready existing  before  the  contract  is  brought  into  a  court  of 
justice  (p).  In  the  second  place,  all  remedies,  as  will  be 
seen  hereafter,  depend  on  the  lex  foriy  not  on  the  lex  loci 
contractus. 

The  notion  which  appears  to  have  been  entertained  by 
some  of  the  Scotch  judges  {q)  that  the  Scotch  Tribunals 
might  decree  an  English  Divorce  a  mensd  et  toro,  a  remedy 
unknown  to  Scotch  Law,  to  EngUsh  subjects  resident  in 
Scotland,  was  wisely  over-ruled  by  the  Superior  Court. 

This  notion  of  the  Scotch  judges  was  that  a  less  remedy 
than  that  allowed  by  the  lex  foH  could  be  administered. 
The  notion  that  a  greater  remedy  than  that  allowed  by  the 
lex  forif  Le,  a  Divorce  a  vinculo  by  the  Tribunal  of  a  State 
which  allowed  only  a  Divorce  a  mensd  et  toro^  could  be 
granted,  on  the  ground  that  the  Law  of  the  Matrimonial 
Domicil  allowed  the  former,  remains  to  be  promulgated. 
The  true  question  is  whether  the  lex  fori  is  to  be  applied  at 
all,  not  whether  any  other  Law  be  applicable. 

D.  (3)  (r)  To  this  question  the  answer  seems  on  principle 
.  to  be  clearly  in  the  affirmative ;  the  foreigners,  in  this  hypo- 
thesis, come  into  a  Foreign  State  with  a  particular  Status 
affixed  to  them  by  the  foreign  Law  of  the  State  to  which 
they  belong.  The  only  ground  upon  which  this  Status 
could  be  refused  recognition  would  be,  that  it  was  contrary 
to  the  public  policy  or  morality  of  the  new  State ;  but  it 
seems  clear  that  the  residence  in  that  State  of  two  foreigners, 

(o)  This  proposition  is  strongly  affirmed  by  Justice  SeweU,  in  Barber 
V.  Boot,  10  Maasach,  (Americ.)  Bep,  265. 

(p)  See  this  well  stated  by  Mr,  Westlake,  s.  351. 
(q)  Duntzee  v.  Levett,  Fergusson^s  Corvsist.  Bep.  68. 
(r)  Vide  ant^,  p.  346. 
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as  single  persons^  is  not  a  case  of  this  description :  what  the 
former  Status  of  these  parties  was  is  a  matter  of  private 
history  in  no  way  affecting  the  State  in  which  they  happen 
to  be  now  resident. 

The  question  as  to  the  past  arises  on  the  attempt  of  either 
foreigner  to  re-marry,  which,  it  will  be  seen,  the  French 
Law  does  not  allow  («). 

To  the  converse  of  this  case,  namely,  the  Status  of 
polygamy  among  foreigners  resident  in  a  Christian  State, 
very  different  considerations  apply.  The  case,  however,  it 
must  be  admitted,  is  one  of  no  mean  difficulty  to  a  Christian 
State  which  possesses  oriental  dependencies  and  recognises 
in  them  oriental  habits  and  laws  {t). 

Nor  is  the  question  of  the  operation  of  a  Divorce  granted 
by  a  third  State  upon  foreigners  resident  in  another  State 
concluded  by  the  observations  A^hich  have  been  made  (u). 

DI.  (4)  This  is  the  question  (x)  which  has  raised  the  fiercest 
and  most  important  controversy;  States  have  refused  to 
recognise  Foreign  Diyorces,  on  the  ground  that  the  lex  loci 
contractus  governs  the  Contract  of  Marriage ;  and  that  indis- 
solubility is  of  the  essence  of  that  contract ;  and  also  on  the 

(«)  WiUMer  says,  '*  If  a  citizen  of  our  State  marrieB  a  divorced  per- 
son belonging  to  another  State,  our  State  ought  to  decide  according  to 
the  Laws  of  the  foreign  State,  whether  the  divorce  were  invalid  or  not, 
but,  according  to  the  Laws  of  our  own  State,  whether  it  was  compe- 
tent to  our  citizen  to  marry  a  divorced  person."  See  s.  23,  p.  2,  of 
his  article  on  ^'Die  Collision  der  Privatrechtsgesetze,  &c.,  p.  187  of 
vol.  25  ofArchiv,  fiir  die  Civil,  Praxis, 

(t)  The  French  Law,  according  to  Mediiif  would  permit  the  Mussul- 
man's polygamy  with  his  own  countrywomen,  but  not  with  French- 
women, on  the  ground  that  the  personod  statute  rendered  their  marriage 
unlawfid. — Questions  de  Droit :  Divorce,  xiii.  p.  370.  AS,  Demangeat 
thinks  that  the  Mussulman  could  not  contract  such  a  marriage,  even 
with  his  own  countrywomen,  in  France  ;  and  as  to  his  marriage  in  his 
own  coimtry,  ''  Je  n'osends  pas  dire  que  nous  devons  les  considdrer, 
sauf  la  premiere,  comme  absolument  non  avenues :  tout  au  moins 
faudrait-il  voir  ]k  en  quelque  sorte  des  manages  putatifs,  et  appliquer 
par  analogie  les  art.  201  et  202  :  si  par  exemple  la  question  de  l^ti- 
mit^  des  enfans  se  prdsentait  devant  nos  tribunauz." 

(u)  See  in  next  chapter,  Lord  StoweWs  remarks  on  this  head. 

(x)  Vide  amU,  p.  347. 
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ground  that  such  recognition  would  be  contrary  to  the  funda- 
mental policy  of  the  realm. 

States  have  recognised  such  Divorces  on  the  ground  that 
they  relate  to  a  question  of  Status  not  of  contract,  and 
that  the  Law  of  the  Actual  Domicil  governs  questions  of 
Status. 

DIL  In  France^  the  Law  of  the  8th  of  May^  1816^  ren- 
dered Marriages  indissoluble  for  the  future;  but  it  conceded 
the  power  of  re-marriage  to  persons  already  divorced  during 
the  interval  between  the  passing  of  this  Law  (y)  and  that 
of  the  20th  September,  1798,  which  authorised  Divorce  (r). 

The  use  which  Merlin  makes  of  this  fact  for  the  purpose 
of  solving  the  problem  now  before  us,  is  remarkable.  It 
proves,  he  says,  that  the  legislature  of  France  did  not  con- 
sider the  Divorces  decreed  during  the  interval  above  men- 
tioned, as  "  nuls  dans  le  for  intericury^  that  is,  as  contrary  to 
the  immutable  laws  of  morality. 

The  new  Law  of  Prohibition  was  therefore  to  be  construed 
— as  affecting  French  persons  only — as  enacting  an  impedi- 
mentum  personale,  not  generale  {a). 

Merlin,  therefore,  is  very  strongly  of  opinion  that  an 
Englishwoman  duly  divorced  in  her  own  country,  might 
lawfully  marry,  in  France,  a  Frenchman,  during  the  lifetime 
of  her  former  husband,  upon  just  the  same  principle  as  a 


(t/)  After  a  severe  struggle  in  the  Legislative  body,  the  Crown  and 
the  Chamber  of  Peers  voting  for  giving  the  Law  a  retroactive  effect 
on  this  point. 

(2)  "Thereby  reviving/' AfcrKn  says,  "the  old  Law  of  France.'* — 
Qu.  dt  Droit — Divorce^  zii 

(a)  But  M,  Demangectt  says,  "  II  suffit  de  repondre  que  le  l^gisla- 
tenr  de  1816  ne  pouvait  pas  tenir  pour  non  avenus  les  divorces  pro- 
nonces  ant^rieurement  entre  Francois,  tandis  que  la  France  est 
tonjours  libre  de  ne  pas  admettre  chez  elle  I'application  d'une  loi 
^trang^re.  De  plus  dans  un  cas  le  scandale  ne  pouvait  se  produii^ 
qxie  pendant  im  terns  limits  k  partir  de  1816,  tandis  que  dans  I'autre  il 
ponrndt  se  prodnire  ind^finiment,  tant  qu'il  restera  dans  le  monde 
une  legislation  qui  oonsacre  le  divorce."— JRevue  Fraiique  de  Dr.  Fr. 
t.  i  p.  67,  n.  1, 

VOL.  IV.  A  A 
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Frenchwoman  divorced  before  the  Law  of  I8I65  might  law- 
fully re-marry  daring  the  lifetime  of  her  former  husband. 
Merlin^  however^  admits  that  the  French  tribunals  have 
very  solemnly  decided  the  reverse.  Sir  John  Milley  Doyle 
had  been  divorced  by  an  act  of  the  English  Legislature. 
His  divorced  wife  sought  to  be  married,  in  France,  to  a 
Frenchman.  The  Maire  refused  to  marry  these  parties. 
They  had  recourse  to  the  Tribunal  de  Premiere  Instance  du 
Departement  de  la  Seine,  which  affirmed  the  Maire* s  refusal. 
They  appealed  to  the  Cour  RoyaUy  of  Paris,  which  affirmed 
the  sentence  of  the  inferior  Court  (ft). 


(6)  The  judgment  of  the  first  French  Oourt  is  as  follows : — *'  Attendn 
que,  si  le  manage,  sous  le  rapport  de  la  capacity  des  contractans  et 
des  formalit^s  qui  doivent  y  ^tre  observes,  est  rdgi  par  la  legislation 
du  pays  dans  lequel  il  est  contracts ;  il  est  r^gi,  quant  aux  effeta 
qu'il  produit  sous  le  rapport  de  IMtat  des  personnes,  par  les  principes 
du  droit  naturel  et  du  droit  des  gens ; 

''  Que  c'est  par  cette  raison  que  les  strangers  mari^,  en  suivant  les 
lois  et  les  usages  de  leurs  pays,  jouissent  en  France  de  I'^tat  d'^pouz, 
et  leurs  enfans  de  F^tat  d'enfans  legitimes  ; 

''  Qu'k  la  diffi^rence  du  manage,  le  Divorce  n'est  pas  admis  par  toutea 
les  nations,  que  mdme,  parmi  ceUes  qui  Pont  autoris^,  ses  effets  varient 
suivant  les  <Uff(^rentes  legislations  :  les  unes  declarant  indistinctement 
les  deux  ^poux  capables  de  contracter  un  nouveau  manage  ;  les  autrea, 
au  contraire,  donnant  cette  faculty  k  IVpoux  innocent,  et  la  refusant 
k  repouse  coupable ; 

''  Attendu  que  la  loi  civile,  en  France,  dispose  qu'on  ne  pent  con- 
tracter un  nouveau  manage  avant  la  dissolution  du  premier,  et  que 
la  loi  Fran9aiBe  ne  reconnait  plus  le  Divorce  oomme  |un  moyen  de 
dissolution  de  mariage  ; 

^'  Attendu  qu'il  siiit  de  lit  qu'une  personne  engag^e  dans  les  liens 
d'lm  premier  mariage,  meme  contracts  en  pays  stranger,  ne  peut,  2i 
la  faveur  d'un  Divorce  que  la  loi  !EVan9aise  ne  reconnait  pas,  et  dont 
les  tribunaux  Fran^ais  ne  sauraient  appr^cier  les  effets,  contracter  un 
second  mariage  en  France  ; 

'^Qu'ainsi  le  maire  du  troisi^me  arrondissement  de  Paris,  en  re- 
fusant de  passer  outre  k  la  celebration  du  mariage  de  Mary  Bryan 
avec  le  Sieur  Mansion,  n'a  fait  qu'une  juste  application  de  I'Art.  147 
du  Code  Civil ;  ^ 

^'Le  tribunal  deboute  Mary  Bryan  et  le  Sieur  Mausion  de  leiir 
demande '' — M&rlm^  Q^n  de  Dr,  ziii. 
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On  the  ground  above  mentioned,  and  solely  on  that 
ground.  Merlin  maintains  that  both  judgments  enunciated 
bad  law. 

M.  Demangeat  disagrees  with  Merlin,  and  agrees  with 
these  decisions :  he  considers  that  it  is  clear  law,  that  a 
Foreigner  divorced  in  his  own  country  cannot  re-marry  in 
France,  during  the  lifetime  of  his  wife  (c). 

Dili.  Merlin  (rf)  propounds,  among  otiiers,  the  following 
questions,  on  the  subject  of  Foreign  Domicil. 

1.  If  two  French  persons,  subject  as  such  to  the  Law 
rendering  Marriage  in  France  indissoluble,  leave  their 
country  and  become  naturalised  in  a  State  which  permits 
Divorce,  can  they  dissolve  their  Marriage  by  means  of  a 
Divorce  founded  on  mutual  consent  ? 

2.  Can  one  of  these  persons  institute  a  suit  against  the 
other  for  the  purpose  of  obtaining  a  Divorce  ? 

3.  Can  one  of  them  found  his  application  for  a  Divorce 
upon  facts  which  happened  before  his  naturalisation,  and 
that  of  the  other  party  to  the  Marriage  Contract  ? 

4.  If  a  husband  alone  become  naturalised  in  a  foreign 
State,  may  he  obtain  a  Divorce  from  his  wife  by  mutual 
consent  ? 

5.  May  he,  being  alone  naturalised,  obtain  a  Divorce  ? 
Merlin  answers  the  two  first  questions  unhesitatingly  in 

the  affirmative.  It  is  not,  he  says,  the  Law  at  the  time  the 
Marriage  was  contracted,  but  the  Law  at  the  actual  moment 
of  the  dissolution  {hi  du  moment  actuel)^  which  governs  the 
question. 

As  the  Law  of  a  particular  period  {loi  du  temps)  has  no 
effect  on  the  past,  so  the  Law  of  a  particular  place  (loi  du 
lieu)  (e)  has  no  operation  beyond  the  limits  of  the   State 


(c)  La  juriBprudence  paratt  bien  fix^e  en  ce  sens  (Dev,  Car.  49,  2, 
11). — Betme  Fratiqiie  de  Dr,  Fr.  t.  i.  p.  67. 

(d)  Qu.  de  Droit — DivorcCy  XI. 

(e)  It  ifl  not  improbable  that  this  passage  in  Merlm  may  have  sug- 
gested to  Savigwy  the  arrangement  of  his  eighth  volume — ^the  work  so 
often  referred  to  in  these  pages. 

A  ▲  2 
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which  enacts  it.  The  Law  of  the  new  State  in  which  they 
are  naturalised  has  the  same  effect  upon  their  Marriage  as  a 
new  Law  in  their  old  country,  passed  subsequently  to  their 
Marriage,  would  have  had  upon  it. 

The  third  question  he  answers  equally  in  the  aiBrmatiYe 

(/). 

The  fourth  and  fifth  questions  he  has  unhesitatingly 
answered  in  the  negative.  It  is  true,  he  says,  that  there  is 
a  general  maxim  that  the  wife  follows  the  condition  of  the 
husband,  but  it  would  be  a  great  error,  he  adds,  to  infer 
from  this  maxim  the  consequence  that  a  woman  who  has 
either  become  French  by  marriage,  or  was  bom  French,  can 
lose  her  status  and  quality  as  a  Frenchwoman,  by  the 
naturalisation  of  her  husband  alone. 

Equally  erroneous  would  be  a  similar  inference  from  the 
doctrine,  that  the  wife  has  no  other  Domicil  than  that  of  her 
husband;  Laws  relating  to  status  and  capacity  are  not 
governed  by  the  mere  Law  of  Foreign  Domicil ;  apart  from 
foreign  naturalisation,  it  is  presumed.  Merlin  means. 

DIY.  It  has  become  the  clear  and  settled  doctrine,  in 
spite  of  one  or  two  judgments  to  the  contrary,  of  the  United 
States  of  North  America  {ff)y  that  their  tribunals  are  com- 
petent to  decree  Divorces  without  reference  to  the  Law  of 
the  place  in  which  the  Marriage  was  contracted,  or  to  the 
Law  of  the  original  Matrimonial  Domicil. 

In  consistency  with  this  doctrine,  it  appears  that  they 
recognise  a  Foreign  Divorce  of  American  subjects  (A). 

D  V.  The  Scotch  Courts  hold  the  same  doctrine.  Divorce, 
they  say,  relates  to  a  matter  of  Stafusy  and  it  is  the  duty 
and  right  of  each  country  to  decide — without  reference  to 


(/)  As  he  had  previously  done  in  his  RSpeiioire  de  Juri^^tdetiee 
under  the  title  Effet  retroactif,  s.  3,  s.  2,  Art.  6. 

(g)  Bishop,  s.  759. 

Story,  B.  230a. 

Qt)  Chief  Justice  Gibson's  judgment  in  Dorsey  v.  Dorsey,  7  WoH^ 
(Americ.)  Rep.  347. 

See,  too,  Magxiire  v.  Maguire,  7  Dora  (Americ.)  Bep,  181. 
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the  lex  loci  contractus,  or  the  Domicil,  or  the  allegiance 
of  the  married  parties — upon  questions  of  Status  simply  as 
questions  affecting  the  public  welfare  and  order  (f).  It  seems 
difficult  to  say  how  this  proposition  can  be  maintainable  with 
respect  to  two  foreigners  entering  Scotland  for  a  temporary 
object,  and  that  object  the  defeating  the  Laws  of  their  own 
Domicil,  such  foreigners  meaning  to  return,  and  actually 
returning  as  soon  as  they  have  effected  this  object,  to  their 
own  country. 

But  so  the  Scotch  Superior  Courts  have  ruled ;  and  there 
has  been  no  appeal  from  this  ruling  to  the  House  of  Lords, 
though  the  English  cases  hereafter  mentioned,  show  that, 
out  of  Scotland,  or  at  least  in  England,  these  decisions 
would  not  be  respected.  Nevertheless,  the  House  of  Lords 
sitting  as  an  Appellate  Scotch  Court,  miffht  sustain  the 
validity  of  a  Scotch  Divorce  of  an  English  Marriage  for 
Scotch  purposes,  and  yet  refuse  to  sustain  it  for  English 
purposes,  sitting  as  an  Appellate  English  Court.  It  scarcely 
required  the  great  powers  of  Lord  Lyndhurst(A)  to  display 


(i)  "We  give  the  remedy  of  Divorce  for  adultery  (said  the  Scotch 
judge,  Lord  Glenlee)  because  the  parties  are  husband  and  wife,  and 
not  with  relation  to  the  constitution  of  Maniage/' 

(k)  "  It  must  be  admitted  that  the  legal  principles  and  decisions  of 
England  and  Scotland  stand  in  strange  and  anomalous  conflict  on  this- 
important  subject.  As  the  laws  of  both  now  stand,  it  would  appear 
that  Sir  (Jeorge  Warrender  may  have  two  wives ;  for,  having  been 
divorced  in  Scotland,  he  may  again  marry  in  that  country ;  he  may 
live  with  one  wife  in  Scotland  most  lawfully,  and  with  the  other 
equally  lawfully  in  England  ;  but  only  bring  him  across  the  border, 
his  English  wife  may  proceed  against  him  in  the  English  Courts,  either 
for  restitution  of  conjugal  rights,  or  for  adultery  committed  against 
the  duties  and  obligations  of  the  marriage  solemnised  in  England : 
again,  send  him  to  Scotland,  and  his  Scottish  wife  may  proceed,  in  the 
Courts  in  Scotland,  for  breach  of  the  marriage  contract  entered  into 
with  her  in  that  country. 

''Other  various  and  striking  points  of  anomaly,  alluded  to  by  my 
noble  and  learned  friend,  are  also  obvious  in  the  existing  state  of  the 
laws  of  both  countries  ;  but,  however  individually  grievous  they  may 
be,  or  however  apparently  clashing  in  their  principles,  it  is  our  duty 
as  a  Court  of  Appeal,  to  decide  each  case  that  comes  before  us  accord- 
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the  disgraceful  consequences  of  this  unseemly  conflict  be- 
tween the  two  portions  of  the  same  empire. 

D  VI.  Scotland  is,  of  course,  bound,  on  her  own  principles 
of  jurisprudence,  to  recognise  the  validity  -of  a  foreign 
Divorce  between  Scotch  persons;  but  with  respect  to 
England,  the  decisions  upon  the  subject  of  foreign  Divorces 
are  so  remarkable,  and  the  recent  change  of  her  domestic 
Law  is  so  important,  that  it  is  proposed  to  consider  this  sub- 
ject separately  in  the  following  chapter. 

DVIa.  But  with  respect  to  the  power  of  English 
Courts  to  entertain  suits  for  dissolution  of  Foreign  Marriages, 
the  following  conclusions  have  been  arrived  at ; — 

When  the  Domicil  of  the  parties  is  English,  the  juris- 
diction of  the  Court  is  founded,  though  the  Marriage  and 
the  Adultery  may  have  taken  place  abroad  (/). 

Therefore,  where  the  parties  to  a  suit  for  dissolution  of 
Marriage  were  British  subjects,  and  had  their  legal  Domicil 
in  England  when  the  adultery  was  committed,  and  when  the 
petition  was  presented,  but  the  marriage  and  the  adultery 
relied  upon  took  place  in  the  East  Indies,  it  was  holden 
that  the  Court  had  jurisdiction  to  entertain  the  suit  (m). 

D.,  a  natural-born  English  subject,  married  C,  an  Eng- 
lishwoman, in  England.  He  afterwards  left  her,  acquired  a 
Domicil  in  the  United  States,  and  intermarried  there  with 
E.  C.  petitioned  for  a  dissolution  of  Marriage.  It  was 
holden,  first,  that  C,  being  a  native-bom  Englishwoman, 
was  entitled  to  present  her  petition  (iz);  and  it  was  holden, 
secondly,  that  D.,  being  a  natural-bom  English  subject. 


ing  to  the  law  of  the  particular  country  whence  it  originated,  and 
according  to  which  it  claims  our  consideration;  leaving  it  to  the 
wisdom  of  parliament  to  adjust  the  anomaly,  or  get  rid  of  the  dis- 
crepancy by  improved  legislation." — Warrender  v.  Warrender  (1835) 
(Judgment  of  Lord  Lyndhurst),  2  Clarke  d:  Fin,  B^.  661. 

(I)  Eatdiffe  v.  Batcliffe  a/nd  Anderson,  1 8,  and  T.  467;  29  Law  Journal 
(Mat,  Cases),  171. 

(m)  Ibid, 

(n)  Deck  v.  Deck,  2  8.  and  T.  90 ;  29  L.  J.  {Mat.  Cases),  129. 


DISSOLUTION   IN  ENGLAND  OF  FOBEIGN  MARRIAGE.      359 

could  not  shake  off  his  liability  to  the  authority  of  the  laws 
of  his  native  country ;  and  the  Court  pronounced  for  the 
jurisdiction,  and  dissolved  the  Marriage  (o). 

C,  a  natural-bom  Englishwoman,  married  B.,  in  England, 
and  lived  with  him,  partly  in  England,  and  partly  in  Ireland: 
in  the  latter  country  they  stayed  on  one  occasion  with  B.'s 
father;  on  another,  at  a  house  which  B.  himself  was  occupy- 
ing. Cruelty  was  proved  both  in  England  and  Ireland.  The 
citation  was  served  on  B.  in  England,  where  he  was  then 
living.  He  did  not  appear.  It  was  holden,  that  C.  was  en- 
titled to  present  her  petition,  and  that  it  did  not  so  distinctly 
appear  that  B.'s  domicil  was  Irish  as  to  oblige  the  Court  to 
consider  whether  its  jurisdiction  over  a  Foreigner  could  be 
maintained,  and  the  Court  pronounced  for  the  jurisdiction  (p). 

Y.,  whose  Domicil  of  origin  was  Ireland,  came  over  to  Eng- 
land when  a  minor,  for  the  purpose  of  receiving  a  military 
education,  obtained  a  commission  in  the  Royal  Artillery,  and 
was  afterwards  stationed  in  Scotland.  The  head-quarters  of 
the  Royal  Artillery  have  been  always  in  England.  He  subse- 
quently married  in  Scotland  L.,  whose  Domicil  of  origin  was 
England,  and  was  afterwards  remarried  to  her  in  Ireland, 
according  to  the  rites  of  the  Roman  Catholic  Church.  The 
parties  cohabited  together  at  various  places  in  Scotland, 
England,  and  France  until  1858,  when  Y.  deserted  L.  in 
France,  and  retunied  to  Scotland,  where  he  had  since  re- 
mained, refusing  to  cohabit  with  L. ;  and  subsequently,  in 
Scotland,  married  another  woman.  It  was  holden,  in  a  suit 
by  L.  for  restitution  of  conjugal  rights,  that  as  Y.  was  a 
Foreigner  by  origin,  had  never  acquired  an  English  Domicil, 
and  had  never  resided  in  England  except  temporarily,  and 
was  not  in  England  at  the  commencement  of  the  suit,  that 
he  was  not  subject  to  the  jurisdiction  of  the  Court  (y). 


(o)  Deck  V.  Deck,  2  8.  and  T.  90 ;  29  Z.  J,  (Mat,  Cases),  129. 
(p)  Bond  V.  Bond,  2  8.  and  T.  93  ;  29  X.  J.  (Mat.  Cases),  143. 
(g)  Yelverton  v.  YelwHon,  29  L.  J.  (Mat,  Cases),  34  ;  1  8,  and  T, 
674. 
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When  a  husband  was  domiciled  in  Ireland,  and  had  only 
a  temporary  abode  in  England  at  the  date  of  filing  the 
petition,  and  the  wife  appeared  and  submitted  to  the  juris- 
diction of  the  Court,  the  full  Court  dissolved  their  Marriage, 
which  had  been  celebrated  in  Ireland,  on  the  ground  of 
adultery  committed  by  the  wife  in  England  and  on  the 
Continent  (r). 

It  has  been  further  decided  that  the  Court  has  juris- 
diction to  enquire  into  the  validity  of  a  Marriage  in  Eng- 
land between  Foreigners  domiciled  abroad  at  the  time  of 
the  Marriage  («). 

A.  and  B.,  domiciled  French  subjects,  of  the  respective 
ages  of  22  and  29,  were  married  by  license  in  England,  in 
June  1854.  On  the  following  day  they  returned  to  Paris. 
The  Marriage  was  never  consummated.  In  December 
1854  a  decree  was  made  by  the  Civil  Tribunal  of  the  First 
Instance  for  the  department  of  the  Seine,  annulling  this 
Marriage,  by  reason  that  it  had  been  celebrated  without  the 
publications  prescribed  by  the  French  Law,  and  without  the 
parties  having  sought  or  obtained  the  consent  of  their 
parents ;  and  more  especially,  that  the  parties,  in  coming  to 
England,  had  a  formal  intention  to  evade  the  Laws  of 
France.  In  1857,  A.  came  to  reside  permanently  in  Eng- 
land, and  in  1859  petitioned  the  Court  to  annul  the  same 
Marriage  with  B.  B.  was  personally  served  at  Naples  with 
a  copy  of  the  citation  and  of  the  petition,  and  did  not  appear. 
It  was  holden,  that  as  there  was  nothing  contrary  to  natural 
justice  in  calling  upon  a  respondent  to  have  the  validity  or 
invalidity  of  a  supposed  contract  ascertained  and  determined 
by  the  Tribunal  of  the  country  where  it  was  entered  into,  the 
Court  of  Divorce  was  competent  to  entertain  such  a  suit  (t). 

DYII.  As  to  the  fifth  and  last  question  {u),  the  answer 

(r)  CaUwell  v.  CdUioell  and  Kennedyy  3  8.  and  T,  Bep.  259. 
{a)  Simonin  f.  c.  MaUae  v.  MaUaCy  29  Law  Journal  (Mai,  (kues)^ 
97  ;  2  8,  and  T.  Bep.  67. 
(t)  Vide  supra,  p.  304. 
(u)  Vide  anU,  p.  347. 


DIVORCE — FOREIGN   SENTENCE.  361 

must  depend  upon  the  nature  of  the  theory  which  the  State 
applies  to  foreign  Divorces. 

A  State  which  held  that  the  incapacity  to  be  divorced, 
except  by  reasons  admitted  by  the  original  Matrimonial 
Domicile  was  of  the  nature  of  a  personal  statute^  ought 
certainly  to  hold  a  foreign  Divorce  on  any  other  grounds 
than  those  admitted  by  the  original  Matrimonial  Domicile  to 
be  null  and  void.  So  a  State  which  holds  that  a  Divorce  is 
a  matter  affecting  public  order  and  morality^  is  not  bound  to 
recognise  a  foreign  Divorce  between  its  subjects  founded 
upon  reasons  which  it  had  not  sanctioned  by  its  own  juris- 
prudence, whether  these  subjects  had  or  had  not  been,  at  the 
time  of  obtaining  the  foreign  Divorce,  domiciled  in  the  State 
which  granted  it. 

On  the  other  hand,  a  State  which  does  not  hold  the  doc- 
trine of  the  personal  statute  above  mentioned,  and  which 
does  not  hold  that  Divorce  is  such  a  question  of  public  order 
and  morality  that  no  change  of  Domicil  can  give  a  foreign 
State  jurisdiction  over  it,  ought  to  recognise  the  sentence  of 
a  foreign  State  over  persons  at  the  time  domiciled  within 
its  territory,-  though  her  own  subjects,  and  though  she 
does  not  sanction  the  grounds  of  that  Divorce  by  her 
domestic  Law. 

DVIII.  There  are  some  miscellaneous  points,  the  notice 
of  which  may  not  unfitly  close  this  chapter. 

iThe  English,  Scotch,  and  North  American  United 
States  Courts  agree  in  the  doctrine,  that  the  place  in  which 
the  offence  was  committed  (locus  delicti)^  whether  in  the 
State  in  which  the  case  is  brought,  or  in  a  foreign  State,  is 
immaterial  (x). 

2.  Whether  the  Domicil  of  the  parties,  at  the  time  the 
offence  was  committed,  be  or  be  not  immaterial,  is  a  more 
disputed  question  (y).     But  the  more  generally  received 


(x)  Bishop  on  Marriage  and  Divorce,  8.  740. 
iy)  Ibid.  BB.  741-4. 
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doctrine  in  the  three  States  which  have  been  just  mentioned, 
is  in  favour  of  the  immateriality  of  this  Domicil.  The 
question  has  been  more  agitated  in  the  North  American 
United  States  than  in  England  and  Scotland ;  but  it  has,  as 
Mr.  Bishop  {z)  observes,  seldom  been  matter  of  direct  judicial 
discussion. 

3.  It  seems  clear,  that  States  which  recognise  the  validity 
of  a  foreign  Divorce,  must  recognise  the  incidents  to  it, 
such  especially  as  its  effects  upon  personal  and  real  property. 

The  effect  upon  the  former  ought  to  be  the  same  with 
that  on  the  personal  property  in  the  State  which  decreed  the 
Divorce. 

The  effect  upon  the  latter  must  depend  upon  the  lex  rei 
sit<By  according  to  the  prevalent  doctrine  as  to  real  property. 

If  the  lex  rei  sites  visits  Divorce  with  certain  consequences, 
and  recognises  a  foreign  Divorce,  it  ought  to  ascribe  the 
same  effects  to  it  as  to  a  Divorce  by  the  Domestic  Law  (a). 

4.  Where  an  Englishman  married  a  Frenchwoman,  and  they 
resided  in  France,  where  their  children  were  born ;  and  suits 
were  instituted  between  them  in  both  countries  and  were 
compromised  by  an  agreement,  part  of  which  was  that  the 
wife  would  facilitate  proceedings  for  a  Divorce,  and  another 
part  was  that  one  of  the  children  should  remain  with  the 
mother,  and  a  third  part  relates  to  the  payment  of  an  allow- 
ance to  the  wife:  it  was  holden  by  an  English  Court, 
that  assuming  the  contract  to  be  enforceable  by  French  Law, 
and  that  the  parts  of  it  invalid  by  English  Law  had  been 
performed  in  France,  nevertheless  no  part  of  it  could  be 
enforced  by  English  Law  (b). 


(z)  Bishop  on  Mahiage  and  Divorce,  bs.  741-4. 

(a)  Of.  atonjy  B.  230  b. 

(6)  Hope  V.  Hope,  8  Dc  0,,  M,  ds  G.  Bep.  731 ;  et  vide  supra,  p.  15, 
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THE  EOMAN  LAW  ON  DIVOECE. 

The  history  of  the  Ciyil  Law  of  Borne  as  to  Divorce  is  very  in- 
teresting, and  very  often  misunderstood.  The  primary  object  of  the 
old  law  was  to  preserve  the  perfect  liberty  of  the  subject  with  respect 
to  contracting  Marriage — not  to  encourage  Divorce  ;  traces  of  the  old 
law  appear  in  the  Dig.  1.  xlv.  t.  i.  134  :  "  Inhonestum  visum  est  vinculo 
pcente  matrimonia  obstringi  sive  futura  sive  jam  contracta."  Code,  1.  v, 
t.  iii.  14:  <<  Neque  ab  initio  matrimonium  contrahere,  neque  dissociatum 
reconciliare  quisquam  cogi  potest,  unde  intelligis,  liberam  facultatem 
contrahendi  atque  distrahendi  matrimonii  transf  erri  ad  necessitatem 
non  oportere."  L.  viii.  t.  xxxix.  2:  '^  Libera  matrimonia  esse  antiquitus 
placuit,  ideoque  pacta  ne  liceret  divertere  non  valere,  et  stipulationes 
quibus  poen8B  irrogentur  ei  qui  qusBve  divortium  fecisset,  ratas  non 
haberi  constat."  It  seems  clear  that  the  liberty  of  Divorce  was  rarely 
resorted  to  before  the  year  553  a.  u.  g.  The  scandalous  frequency  of 
Divorce  after  this  period  is  well  known  to  all  readers  of  Pluti^h, 
Tacitus,  Cicero,  Juvenal,  Plautus,  and  Seneca.  Augustus  appears  to 
have  imposed  some  limitations  upon  it.  Nor  even  after  GhriBtianity 
became  the  religion  of  the  State,  was  Divorce  abolished.  Oonstantine 
did  not  absolutely  prohibit  Divorce,  but  limited  the  causes  of  it.  The 
Council  of  Aries,  a.d.  314,  spoke  doubtfully.  St.  Ambrose  thought 
the  language  of  the  Gospel  obscure,  and  that  error  on  the  point  might 
be  venial.  Theodosius  repealed  the  limitations  of  Constantino.  Jus- 
tinian restored,  reluctantly,  it  is  said,  much  of  the  license  of  Divorce 
which  had  disgraced  pagan  Home. — Novell,  117,  c.  viii.  DejvMis  divor- 
tiorum  catisismarito  permissis;  Novell.  134,  c.  x.;  Novell.  140. 

The  differences  between  the  Roman  and  Greek  Churches  on  the  sub- 
ject of  Divorce  are  well  known.  The  recent  alteration  of  the  Law  of 
England  upon  Divorce  was  effected  Ecclesid  vnconsultd  as  much  as  the 
Law  of  France  in  1792. 

Cf .  Scmgm/y  viu.  s.  399,  ii.  1. 

Thvplong,  De  Vinfl/uence  da  Christicmsme  sur  le  droit  civU  des  BomoMhs, 
Chapitre  VL  Ihi  Divorce, 
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CHAPTER  XXIL 

FOREIGN    DIVORCE— ENGLISH    LAW. 

DIX.  The  English  Law  upon  Divorces  obtained  by  the 
sentence  of  a  Foreign  Tribunal  has  been  reserved,  on 
account  of  its  moment  and  peculiaritjj  for  consideration  in 
this  chapter. 

The  fundamental  public  policy  of  England,  with  respect 
to  the  question  of  Divorce,  has  recently  undergone  an  entire 
change ;  the  bearing  of  which  ought,  it  should  seem,  upon 
all  sound  principles  of  Comity,  materially  to  affect  the 
decisions  of  her  tribunals  upon  the  validity  of  Foreign 
Divorces. 

The  question,  of  course,  still  remains  whether  England 
will  allow  an  English  Marriage  between  English  persons,  or 
between  an  English  person  and  a  foreigner,  to  be  dissolved 
upon  other  grounds  than  those  which  in  her  recent  legisla- 
tion she  has  declared  to  be  proper  causes  of  Divorce ;  but 
the  argument  that  any  Divorce  is  contrary  to  the  public 
policy — an  argument  hitherto  of  no  mean  weight — is  in  all 
reason,  justice,  and  common  sense  entirely  taken  away. 

DX.  There  are  three  divisions  under  which  the  English 
Law  with  respect  to  the  validity  of  a  Foreign  Sentence  of 
Divorce  may  be  considered. 

a.  Foreign  Sentences  of  Divorce  a  mensd  et  tore. 

/3.  Foreign  Sentences  of  Divorce  a  vinculo  matrimonii 
before  the  recent  Statute  legalising  Divorce. 

7.  Foreign  sentences  of  Divorce  since  the  passing  of  the 
Statute. 

DXI.  (a)  Upon  the  question  of  the  effect  due  in  Eng- 
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land  to  a  Foreign  Sentence  of  Divorce  a  mensd  et  taro,  it  is 
safe  to  use  the  language  of  Lord  Stowell : — 

Something"  (he  observed)  "  has  been  said  on  the  doc- 
trine of  law  regarding  the  respect  due  to  foreign  judg- 
ments ;  and,  undoubtedly,  a  sentence  of  separation,  in  a 
proper  Court,  for  adultery,  would  be  entitled  to  credit  and 
^^  attention  in  this  Court ;  but  I  think  the  conclusion  is  carried 
too  far  when  it  is  said  that  a  sentence  of  Nullity  of  Mar- 
riage is  necessarily  and  universally  binding  on  other 
countries.  Adultery  and  its  proofs  are  nearly  the  same  iti 
all  countries*  The  validity  of  marriage^  however,  must 
depend,  in  a  great  degree,  on  the  local  regulations  of  the 
country  where  it  is  celebrated,  A  sentence  of  nullity  of 
marriage,  therefore,  in  the  country  where  it  was  solemnised, 
would  carry  with  it  great  authority  in  this  country ;  but  I 
am  not  prepared  to  say  that  a  judgment  of  a  third  country, 
on  the  validity  of  a  Marriage,  not  within  its  territories ; 
**  nor  had  between  subjects  of  that  country,  would  be  uni- 
"  versally  binding.  For  instance,  the  marriage,  alleged  by 
*'  the  husband,  is  a  French  marriage ;  a  French  judgment  on 
**  that  Marriage  would  have  been  of  considerable  weight ; 
<*  but  it  does  not  foUow  that  the  judgment  of  a  Court  at 
**  Brussels,  on  a  marriage  in  France,  would  have  the  same 
'' authority,  much  less  on  a  Marriage  celebrated  here  in 
<^  England.  Had  there  been  a  sentence  against  the  wife  for 
'^  adultery  in  Brabant,  it  might  have  prevented  her  from 
''  proceeding  with  any  effect  against  her  husband  here ;  but 
"  no  such  sentence  anywhere  appears  "  (a). 

DXII.  In  an  earlier  case,  the  sentence  of  the  Parliament 
of  Paris,  declaring  a  Marriage  null,  had  been  pleaded,  not 
as  a  bar,  but  as  evidence  of  the  French  Law  on  a  Marriage 
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(a)  Smclavr  v.  Svndavtj  1  Consist,  Eep,  p.  297. 

Lord  Hardwicke  is  reported  to  have  said  that  the  sentence  of  a 
competent  Court  in  France  on  the  validity  of  a  marriage  was,  by  the 
Law  of  Stations,  conclusive. 

Boast  V.  Oarwin,  1  Vesey*8  Bep.  p.  157. 
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contracted  in  France.  The  suit  in  England  was  for  a 
Bestitution  of  Conjugal  Rights  (i) :  it  was  dismissed. 

DXIII.  The  effect  of  a  Foreign  Sentence  was  also  much 
discussed  before  the  Arches  Court  of  Canterbury,,  and  the 
Judicial  Committee  of  the  Privy  Council  in  the  Very  im- 
portant case  of  Connelly  v.  Connelly, 

In  this  case,  the  wife  pleaded  in  bar  to  a  suit  for  a  resti- 
tution of  conjugal  rights  by  the  husband,  that  she  and  her 
husband  had  both,  subsequently  to  their  Marriage,  entered 
into  religious  orders,  and  agreed  to  live  apart ;  and  that  the 
Court  of  Bome  had  decreed  their  separation. 

It  was  contended  on  the  other  side — 

1.  That  being  Americans  by  origin,  and  not  domiciled  at 
Rome,  the  Court  there  had  no  jurisdiction; 

2.  That  the  pretended  sentence  was  no  sentence  of  a 
Court; 

3.  That  the  sentence  of  a  third  country  was  not  binding 
here  ; 

4.  That  the  husband  had  a  right  to  enforce  the  original 
obligations  of  the  Nuptial  Contract. 

No  objection,  it  should  be  observed,  had  been  taken  to 
the  jurisdiction  of  the  English  Court.  The  Court  of  Arches 
rejected  the  plea  in  bar.  The  Appellate  Court  of  the  Privy 
Council  allowed  the  wife  to  amend  her  plea,  by  stating  that 
she  and  her  husband  were  domiciled  at  Rome  at  the  time 
ivhen  the  alleged  sentence  was  passed ;  and  that  by  the  Law 
of  their  American  Domicil  (the  lex  loci  contractus),  that 
sentence  would  be  holden  valid ;  but  gave  no  opinion  as  to 
what  the  effect  of  such  further  pleading  might  be(c). 

DXIV.  (i8)  With  respect  to  Foreign  Sentence  of 
Divorce  a  vinculo  before  the  passing  of  the  recent  Statute, 

The  Courts  in  England  have  refused  to  acknowledge  the 
Validity  of  any  sentence  of  Divorce  a  vinculo  matrimonii, 
pronounced  upon  an  English  Marriage  celebrated  in  England 


(6)  Scrvmshvre  v.  Scrimshke,  2  Condst,  Rep,  p.  411,  a.d.  1752. 
(c)  7  Moore's  Frwy  C,  Eep.  p.  438. 
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between  English-bom  subjects  (rf).  They  have,  however, 
indirectly  recognised  the  validity  of  a  Scotch  sentence  of 
Divorce  a  vinculo  matrimonii  {e\  in  a  case  where  the  Mar- 
riage had  been  celebrated  in  England,  and  the  parties  to  it 
were  a  Scotchman  by  birth,  property,  and  connections,  though 
frequently  resident  in  England,  and  nn  Englishwoman. 
They  had  been  separated  for  some  time,  and  at  the  time  of 
the  Divorce,  the  husband  was  living  almost  wholly  in  Scot- 
land, and  the  wife  in  France* 

Perhaps,  quite  strictly  speaking,  there  cannot  be  said  to 
have  been  any  direct  English  decision  upon  a  case  in  which 
the  parties  were  married  in  England,  and  having  afterwards 
acquired  a  bond  fide  Domicil  animo  et  facto  in  another 
country,  were  there,  after  the  acquisition  of  such  Domicil, 
divorced  a  vinculo  matrimonii  according  to  the  lex  loci  by  a 
competent  tribunal  (/). 

In  the  celebrated  case  of  Lolley,  the  husband  went  from 
England  to  Scotland,  and,  without  having  acquired  a  Domicil 
(^),  procured  a  Divorce  a  vinculo  there,  and  then  married 
another  wife,  LoUey  was  found  guilty  of  bigamy  by  the 
twelve  judges,  and  a  part  of  the  criminal  punishment  was 
actually  inflicted  upon  him. 

DXV.  In  subsequent  cases,  both  Lord  Chancellor  Eldon 
(A)  and  Lord  Chancellor  Brougham  (i)  appear  to  have 


(d)  LoUey's  Case,  1  Buss,  db  By,  C.  0.  Bep,  237. 

(c)  Warrender  v.  Warr&nder,  9  Bligh's  B&p.  69  ;  2  CI,  db  Fin.  488  ; 
vide  post. 

(/)  See  Dr.  Lushington's  remarks  in  ConvxM/v,  Beadey,  3  HaggardU 
Bep,  p.  646. 

This  case,  as  well  as  that  subsequently  alluded  to  of  Macarthy  v. 
Decaix,  were  decided  in  the  early  part  of  1831. 

But  Dr.  Lnahington  and  Lord  Brougham  appear  in  these  cases  to 
haye  taken  rather  different  views  of  the  extent  of  the  decision  in 
LoUey's  Case. 

(g)  See  Lord  Cranworth's  remarks  in  Dolphin  v.  Bobins,  7  H,  L.  C. 
p.  390  ;  3  Macfueen's  H,  L.  C.  p.  563. 

{h)  Toveyv,  Lrndsay,  1  Dou^s  Bep.  pp.  124, 125. 

{%)  Macarthy  v.  Decoise,  2  Bmss.  d:  Myl  Bep.  pp.  619, 620. 
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considered  the  judgment  in  Lollerfs  case  as  going  the  whole 
length  of  deciding  that  a  Foreign  Divorce  could  not  operate 
to  dissolve  an  English  Marriage ;  and  the  additional  condi- 
tion of  the  divorce  being  between  English  parties  does  not 
appear  to  have  been  engrafted  upon  that  decision  till  the 
case  of  Warrender  v.  fVarrender. 

DXVI.  It  has  been  observed  that  for  more  than  a  century 
the  Scotch  Courts  have  holden  that^  without  reference  to  the 
country  where  the  Marriage  was  celebrated,  if  the  parties 
were  resident,  this  residence  may  fall  far  short  of  a  legal 
Domicil  (A).  In  Scotland  it  has,  since  the  Beformation  at 
least,  been  competent  to  the  Scotch  Court  to  divorce  a  vinculo 
matrimonii  \  and  since  the  decision  (/)  of  the  House  of  Lords 
and  of  the  twelve  English  judges,  the  fifteen  judges  of 
Scotland  have,  nevertheless,  expressly  re-affirmed  this  to  be 
the  Law  of  Scotland. 

DX  VII.  The  observations  of  Lords  Brougham  and  Lynd- 
hurst  in  Warrender  v.  Warrender  (m),  it  can  hardly  be 
denied,  shook,  to  a  certain  extent,  the  doctrine  of  Lolley*s 
case,  though  the  authority  of  that  case  was,  as  will  be 
presently  seen,  recognised  in  the  recent  case  of  Dolphin  v. 
Robins. 

DXVIII.  But,  at  all  events,  the  case  of  Warrender  v. 
Warrender^  decided  in  1835,  contains  the  opinion  of  Lord 
Brougham,  that  a  sentence  of  Divorce  a  vinculo  matrimonii^ 
pronounced  by  the  country  where  the  parties  were  domiciled, 
ought,  even  in  the  case  of  an  English  Marriage,  upon 
principles  of  Comity,  to  be  recognised  in  this  country.  The 
reasoning  of  the  learned  judge  applies  more  forcibly  to  the 
case  of  a  Scotch  Divorce  of  a   Scotch   Marriage  between 


See,  however,  Lord  Brougham's  explanation,  in  Warrender  v.  War- 
render,  of  his  remarks  in  this  case  of  Macarthy  v.  Decaix. 

(k)  Conway  v.  Beazley,  3  Haggard's  Rep,  646. 

(J)  The  case  of  EdmisUm  referred  to  by  Lord  Lyndhurst  in  War- 
render  V.  Warrender,  9  Bligh,  150-51. 

(m)  The  Lords  in  Warrender  v.  Warrender  considered  themselves  as 
a  Scotch  Court  of  Appeal  from  a  Scotch  Court. 
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English  subjects.  The  English  Courts  having  recognised 
the  authority  of  Scotland  to  complete  the  obligation  of 
the  marriage  tie^  ought^  it  is  argued^  to  acknowledge  its 
competency  to  dissolve  it  on  the  principle  of  the  maxim, 
'^  Unumquodque  dissolvitur  eodem  modo  quo  coUigatur:" 
and  it  is  said  with  great  force,  as  to  the  opportunity  which  a 
strict  adherence  to  the  Law  of  Scotland  with  respect  to  the 
dissolution  of  the  contract  would  give  to  the  violators  of  the 
English  Marriage  Law — "  This  objection  comes  too  late,'* 
after  the  decisions  which  have  established  that  the  Scotch 
Marriage  of  English  parties  avowedly  in  fraudem  legis,  is 
valid ;  that  there  is  no  sense  in  complaining  of  the  evasion 
of  English  Law,  which  would  arise  from  supporting  Scotch 
Divorces,  and  sanctioning  the  evasion  of  English  Law  by 
upholding  Scotch  Marriages,  which  entirely,  as  in  the  case 
of  minors,  subverts  it. 

"  If"  (says  Lord  Brougham)  "in  a  matter  confessedly 
"not  clear,  and  very  far  from  being  unincumbered  with 
doubt  and  difficulty,  we  find  that  manifest  and  serious  in- 
convenience is  sure  to  result  from  one  view,  and  very  little 
in  comparison  from  adopting  the  opposite  course,  nothing 
can  be  a  stronger  reason  for  taking  the  latter.  Now  surely 
*^  it  strikes  every  one  that  the  greatest  hardship  must  occur 
"  to  parties,  the  greatest  embarrassments  to  their  rights,  and 
"  the  utmost  inconvenience  to  the  courts  of  justice  in  both 
"  countries  by  the  rule  being  maintained  as  laid  down  in 
Lolley^s  case.  The  greatest  hardship  to  parties ;  for  what 
can  be  a  greater  grievance  than  that  parties  living  bond 
Jide  in  England,  though  temporarily,  should  either  not  be 
allowed  to  marry  at  all  during  their  residence  here,  or  if 
they  do,  and  afterwards  return  to  their  own  country,  how- 
ever great  its  distance,  that  they  must  be  deprived  of  all 
remedy  in  case  of  misconduct,  however  aggravated,  unless 
they  undertake  a  voyage  back  to  England,  ay,  and  unless 
they  can  comply  with  the  parliamentary  forms  in  serving 
notices  ?  the  greatest  embarrassments  to  their  rights ;  for 
"  what  can  be  more  embarrassing  than  that  a  person's  Status 

VOL.  IV.  B  B 
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'^  should  be  involved  in  uncertainty^  and  should  be  subject 
*^  to  change  its  nature^  as  he  goes  from  place  to  place ;  that 
"  he  should  be  married  in  one  country,  and  single,  if  not  a 
"  felon,  in  another — bastard  here,  and  legitimate  there?  the 
^* utmost  inconvenience  to  the  Courts;  for  what  incon- 
venience can  be  greater  than  that  they  should  have  to 
regard  a  person  as  married  for  one  purpose,  and  not  for 
another ;  single  and  a  felon,  if  he  marries  a  few  yards  to 
the  southward — lawfully  married  if  the  ceremony  be  per- 
'^ formed  a  few  yards  to  the  north;  a  bastard  when  he 
*^  claims  land,  legitimate  Tvhen  he  sues  for  personal  succes- 
"  sions ;  widow,  when  she  demands  the  chattels  of  her 
"  husband,  his  concubine  when  she  counts  as  dowable  of  his 
«land"(7i)? 

"  I  have  now  been  commenting  upon  Lolley*8  case  on  its 
"  own  principle — that  is,  regarding  it  as  merely  laying  down 
"  a  rule  for  England,  and  prescribing  how  a  Scotch  Divorce 
'^  shall  be  considered  in  this  country,  and  dealt  with  by  its 
'^  Courts.  I  have  felt  this  the  more  necessary  because  I  do 
*'  not  see,  for  the  reasons  which  have  occasionally  been  ad- 
*^  verted  to  in  treating  the  other  argument,  how,  consistently 
**  with  any  principle,  the  judges  who  decided  the  case  could 
limit  its  application  to  England,  and  think  that  it  did  not 
decide  also  on  the  validity  of  the  Divorce  in  Scotland. 
They  certainly  could  not  hold  the  second  English  marriage 
invalid  and  felonious  in  England  without  assuming  that 
the  Scotch  Divorce  was  void  even  in  Scotland.  In  my 
view  of  the  present  question,  therefore,  it  was  fit  to  show 
that  the  Scotch  Courts  have  a  good  title  to  consider  the 
principle  of  Lolley^s  case  erroneous,  even  as  an  English 
"  decision.  This,  it  is  true,  their  Lordships  have  not  done ; 
and  the  judgment  now  under  appeal  is  rested  upon  the 
ground  of  the  Scotch  Divorce  being  suflScient  to  determine 
"  the  marriage-contract  in  Scotland  only. 
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(n)  9  BligWs  Bep,  130. 
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<'  I  must  now  observe^  that^  supposing  (as  may  tsirlj  be 
concluded)  Lolley^s  case  to  have  decided  that  the  Divorce 
is  void  in  Scotland,  there  can  be  no  ground  whatever  for 
holding  that  it  is  binding  upon  the  Scotch  Courts  on  a 
question  of  Scotch  Law.  If  the  cases  and  the  authorities 
'^  of  that  Law  are  against  it,  the  learned  persons  who 
**  administer  the  system  of  jurisprudence  are  not  bound  to 
regard— nay,  they  are  not  entitled  to  regard — an  English 
decision,  framed  by  English  judges  upon  an  English  case, 
and  devoid  of  all  authority  beyondthe  Tweed." 
DXIX.  The  cases  which  intervened  between  that  of 
Lolley  and  that  of  Warrender  v.  Warrender  were,  first, 
Macarthy  v.  Decaix  (0),  in  the  Court  of  Chancery,  the  case 
of  a  Danish  Divorce.  The  husband,  a  Dane  by  birth  and 
domicil,  married  in  England  an  English  wife.  They  after- 
wards both  became  domiciled  in  Denmark.  Lord  Eldon 
hesitated^  and  said  he  could  not  take  it  as  settled  by  Lolley*8 
case  that  the  marriage  was  not,  for  English  purposes,  dis- 
solved by  the  Danish  Divorce ;  but  Lord  Brougham,  be- 
coming Lord  Chancellor,  decided  against  the  validity  of  the 
Divorce,  on  the  authority  of  Lolley^s  case.  Lord  Broug- 
ham's subsequent  remarks  in  Warrender  v.  Warrender  are 
not  consistent  with  this  judgment;  and  the  authority  of  it 
appears  now,  at  all  events  since  the  passing  of  the  recent 
Statute,  to  be  doubtful.  Secondly,  in  the  same  year  as 
Macarthy  v.  Decaixy  the  case  of  Conway  v.  Beazley  (p) 
was  decided  by  Dr.  Lushington  in  the  Consistory  of  London, 
in  which  that  learned  judge  held  that  a  Scotch  Divorce  did 
not  annul  an  English  Marriage ;  but  he  observed: — "My 
"  judgment,  however,  must  not  be  construed  to  go  one  step 
"  beyond  the  present  case  ;  nor  in  any  manner  to  touch  the 
"  case  of  a  Divorce  a  vinculo  pronounced  in  Scotland  between 
"  parties,  who,  though  married  when  domiciled  in  England, 
'^  wercy  at  the  time  of  such  Divorce,  bona  fide  domiciled  in 

(o)  2  EuskU  4h  Mylne's  Eep.  6U. 
Ip)  3  HaggarcPs  EccUs.  B^.  642. 
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'*  Scotland ;  Btill  less  between  parties  who  were  only  on  a 
'^  casual  visit  to  England  at  the  time  of  their  marriage,  but 
''  were  then  and  at  the  time  of  the  Divorce  bond  fide  domi- 
''ciledin  Scotland." 

This  question  Dr.  Lushington  did  not  consider  to  have 
been  decided  by  the  case  of  Lolley  (q). 

DXX.  (7)  With  respect  to  Foreign  Sentence  of  Divorce 
since  the  passing  of  the  recent  Statute. 

In  1858,  the  Law  of  England  underwent  a  change  of  the 
greatest  moment.  It  is  not  too  much  to  say  that  no  law  has 
been  passed  since  the  Beformation  so  vitally  affecting  the 
social  and  moral  condition  of  this  realm.  By  that  Law 
Marriages  were,  for  the  first  time,  rendered  dissoluble. 
Before  this  Law,  Marriages  had  been  dissolved  by  special 
acts  of  Parliament,  the  passing  of  which  bore  testimony  to 
the  general  Law  of  indissolubility :  this  priviUgium  was 
certainly  open  to  the  gravest  objections,  and  was  on  principle 
indefensible;  but  its  practical  effect  upon  the  social  and 
moral  state  of  the  people  was  incousiderable.  The  practical 
effect  of  the  present  Law  is,  akis  1  certainly  not  inconsider- 
able. With  respect  to  its  international  operation  it  surely 
ought,  upon  sound  principles  of  Comity,  to  lead  to  a  recog- 
nition of  Foreign  Divorces  of  English  subjects  domiciled 
abroad  iov  the  same  causes  at  least  which  the  lexpatrits  allows 
to  be  grounds  of  Divorce — namely,  adultery,  on  the  part  of 
the  wife ;  cruelty  and  adultery,  or  desertion  and  adultery,  on 
the  part  of  the  husband. 

Since  the  passing  of  the  Statute,  the  following  case  has 
been  decided ;  but  the  Scotch  Divorce,  it  will  be  observed, 
had  in  this  case  been  decreed  before  the  passing  of  the 
Statute. 

A  domiciled  English  husband  married  in  England  a  wife, 
in  the  year  1822  ;  they  separated  by  mutual  consent  in  1839. 


(g)  In  the  case  of  Tovey  v.  Lindsay,  1  Bow's  Bep,  117,  in  1813 — ^an 
appeal  from  Scotland  to  the  House  of  Lords  on  a  question  of  jurisdio- 
tion— no  decision  was  given. 
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In  1854,  the  husband  went  to  Scotland — ^his  wife  followed 
him.  After  a  few  weeks'  residence,  sufficient,  according  to 
the  Scotch  Law,  to  found  the  jurisdiction  of  the  Scotch 
Court,  the  wife  sued  the  husband  for  addltery,  and  obtained 
the  decree  of  a  Scotch  Court,  dissolving  the  marriage.  The 
husband  had  not  at  the  time  a  Domicil,  but  only  a  temporary 
residence  in  Scotland. 

The  wife  afterwards   resided  in  Paris,  and  married   a 
Frenchman  in  that  country.     The  House  of  Lords  held, 
affirming  the  decision  of  the  Court  of  Probate,  that  the 
Scotch  Divorce  had  not  dissolved  the  English  marriage  (r). 
The  circumstances  of  the  case  were  such  as  to  show,  that 
the  Divorce  was  effected  by  gross  collusion.      Lord  Kings- 
down  said, ''  It  is  clear,  therefore,  it  was  mere  mockery  and 
"  collusion    from  beginning    to   end."    Lord  Cranworth, 
who  spoke  first  and  gave  the  judgment  of  the  Lords  in 
detail  («),  said,  "  My  Lords,  the  very  learned  judge  of  the 
Court  of  Probate  rejected  the  allegation  of  the  Appellant, 
on  the  ground  that  it  stated  no  case  impeaching  the  validity 
of  the  will  and  codicil  propounded  by  the  Respondents. 
The  grounds  on  which  the  Appellant  relied  were,  that  by 
the  proceedings  in  Scotland  the  Marriage  with  the  Ap* 
*'pellant  was  dissolved  so  as  to  enable  the  deceased  to 
contract  a  new  marriage;  that  she  did  in  fact  contract 
a  new  Marriage,  in  1854,  with  General  des  Pontes,  a 
''domiciled  Frenchman,  and  became  herself  domiciled  in 
''  France,  and  so  continued  from  the  time  of  her  marriage 
''  till  her  death,  and  that  while  so  domiciled  she  made  the 
"  will  of  23rd  of  June,  1856,  in  the  mode  required  by  the 


(r)  Dolphin  v.  BobiMy  1  Swabey  <fc  Tristrcmf  p.  37 ;  7  House  of 
Lvrd£  Exports,  p.  390  ;  3  Macqttee^i,  H.  L,  G,  p.  663  (a.d.  1859). 

(«)  In  this  judgment  it  was  decided  that  the  Scotch  sentence  of 
divorce  a  vincfulo  could  not  operate  as  a  divorce  a  mensd  et  toro  in 
England.  Also  it  should  be  observed  that  Lord  Cranworth's  opinion 
indined  to  admit  that  a  wife  domiciled  a  tnensd  et  toro,  may  have  a 
separate  domicil  from  her  husband.  Lord  Kingsdown  expressed  an 
opposite  opinion  :  this  question  was  not,  however,  decided. 
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**  Laws  of  the  country  of  her  Domicile  which  therefore  was 
'^  a  valid  revocation  of  the  will  and  codicil  of  April  1854. 
"  The  Appellant  further  contended  that,  even  if  the  Divorce 
^'  was  not  valid  so  as  to  enable  the  deceased  to  contract  a 
**  second  marriage,  still  it  operated  as  a  Divorce  a  mensd  et 
"  toroy  and  enabled  her  to  select  a  Domicil  of  her  own,  and 
*^  that  in  fact  she  did  select  France  as  her  Domicil,  where 
"  she  lived  and  died.  The  learned  judge  of  the  court  below 
**  was  of  opinion  that  the  English  Marriage  was  not  dissolved 
^^  by  the  Scotch  Divorce,  and  that  so  the  deceased  remained 
*^  up  to  the  time  of  her  death  the  wife  of  the  Appellant 
'^  whose  Domicil  was  and  had  always  been  in  England ;  that 
**  his  Domicil  was  her  Domicil,  and  that  the  will  or  alleged 
**  will  of  June  1856,  not  having  been  executed  in  the  mode 
"  required  by  our  Laws,  had  no  effect  on  the  will  and  codicil 
"  of  1854.  He  further  held  that  the  Scotch  decree  did  not 
*'  operate  as  a  divorce  a  mensd  et  toro,  and  so  made  a  decree 
rejecting  the  allegation.  The  same  arguments  were  re- 
newed and  urged  vnth  great  ability  at  your  Lordships'  bar. 
But  they  failed  to  convince  me,  or,  as  I  believe,  any  of 
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*^  your  Lordships  who  heard  the  case.    On  the  first  question, 
"  the  validity  of  the  Scotch  Divorce  to  dissolve  the  English 
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Marriage,  the  decision  in  Lolley*s  case  is  conclusive.  It 
was,  indeed,  contended  in  the  argument  here  that  Lolky^s 
case  did  not  necessarily  govern  that  now  under  considera- 
"  tion,  for  that  since  that  decision  the  principles  appjicable 
"to  this  question  have  been  materially  changed  by  the 
"  Statute  9  Geo.  IV.  c.  31.  But  this  seems  tome  altogether 
^^  a  mistake.  In  LoUey^s  case  it  appeared  that  he,  having 
"  been  married  in  England,  afterwards  went  to  Scotland, 
*^  and  while  he  was  there,  not  having  become  a  domiciled 
Scotchman  (for  that  must  be  assumed  to  have  been  the 
state  of  the  facts),  his  wife  obtained  a  Scotch  decree  for  a 
Divorce  on  the  ground  of  adultery  committed  by  him  in 
**  Scotland.  After  the  decree  was  pronounced  he  returned 
to  England  and  married  a  second  wife  at  Liverpool.  This 
was  held  by  the  unanimous  opinion  of  the  judges  to  be 
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bigamy,  on  the  ground  ^  that  no  sentence  or  act  of  any 
^  Foreign  country  or  State  could  dissolve  an  English  mar- 
'  riage  it  vinculo  matrimoniiy  meaning,  I  presume,  could 
^'  dissolve  the  matrimonial  vinculum^  and  that  no  Divorce  of 
*^  an  Ecclesiastical  Court  was  within  the  exception  in  1  Jac. 
"  L  c.  11, 8.  3,  unless  it  was  the  Divorce  of  a  Court  within 
'^  the  Umits  to  which  the  1  Jac.  I.  extends.  The  exception 
"  to  the  Statute  1  Jac.  I.  was  *  of  any  person  divorced  by 
^'  ^  sentence  in  the  Ecclesiastical  Court.'  It  was  contended 
**  here  that  the  decision  might  have  been  different  if  the  case 
^'had  arisen  since  the  9  Geo.  IV.  c.  31,  which  repeals  the 
**  Statute  1  J.  I.  c.  11,  and  by  sect.  22  again  makes  bigamy 
a  felony,  but  with  a  proviso  that  the  enactment  shall  not 
extend  to  any  person  who  at  the  time  of  the  second  Mar- 
riage shall  have  been  divorced  from  the  bond  of  the  first 
Marriage.  It  was  said  that  the  Scotch  Court  was  not 
the  Ecclesiastical  Court  contemplated  by  the  Statute  1 
"  Jac.  I.  and  that  so  LoUey  was  not  within  the  exception 
^^  contained  in  that  Statute,  but  that,  as  he  had  been  in 
"fact  divorced,  he  would  now  have  been  within  the  pro- 
"viso  of  the  Statute  9  Geo.  IV.  c.  31.  This,  however,  is 
"evidently  a  mistake.  He  was  not,  and  could  not,  be 
divorced:  for,  according  to  the  express  opinion  of  the 
judges,  no  Court  can  dissolve  the  bonds  of  an  English 
"  Marriage.  Lolky^s  case  has  been  frequently  acted  on.  In 
"  the  case  of  Conway  v.  Beazleyy  Dr.  Lushington,  after 
"  much  consideration,  acted  on  it,  treating  it  as  settled  law 
"  where  there  is  no  bon&Jide  Domicil  in  Scotland,  meaning 
"  by  bond  fide  Domicil  a  real  Domicil,  and  not  a  Domicil  as- 
"  sumed  merely  for  the  purpose  of  giving  jurisdiction.  And 
"  I  believe  your  Lordships  are  all  of  opinion  that  it  must  be 
"  taken  now  as  clearly  established  that  the  Scotch  Court  has 
"  no  power  to  dissolve  an  English  Marriage  where,  as  in 
"  this  case,  the  parties  are  not  really  domiciled  in  Scotland, 
"  but  have  only  gone  there  for  such  a  time  as,  according  to 
"  the  doctrine  of  the  Scotch  Courts,  gives  them  jurisdiction 
"  in  the  matter.     Whether  they  could  dissolve  the  Marriage 
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if  there  be  a  bona  fide  Domicil  is  a  matter  upon  which  I 

think  your  Lordships  will  not  be  inclined  now  to  pronounce 

a  decided  opinion." 

No  mention  is  made  in  this  judgment  of  any  alteration 
effected  by  the  recent  Statute  in  the  Law  of  England 
with  respect  to  the  general  recognition  of  Foreign  Sen- 
tences of  Divorce  on  English  subjects. 

DXXL  In  an  Irish  case  it  was  holden  that  a  Marriage 
celebrated  in  England  between  a  native  and  domiciled  Scotch- 
man and  an  Irishwoman,  may  be  dissolved  by  a  decree  for 
a  divorce  pronounced  by  the  Court  of  Session  in  Scotland  (^). 

In  the  case  of  Shaw  v.  Gould  (u)  the  following  positionB 
of  Law  were  laid  down:— 

A  Foreign  tribunal  has  no  authority,  so  far  as  any  conse- 
quences in  England  are  concerned,  to  pronounce  a  decree 
of  divorce  h  vinculo^  in  the  case  of  an  English  Marriage  be- 
tween English  subjects,  unless  such  subjects  are  at  the  time 
of  such  decree  pronounced  bond  fide  domiciled  in  the  country 
where  that  tribunal  has  jurisdiction,  and  the  suit  is  prose- 
cuted without  collusion. 

Where,  therefore,  there  was  an  English  Marriage  between 
two  English  persons,  who  however  never  lived  together,  but 
the  husband  committed  adultery,  and  some  years  afterwards 
consented  to  go  to  Scotland  to  found  jurisdiction  against 
himself,  and  did  so,  and  the  Scotch  Court  pronounced  a 
decree  of  divorce  ^  vinculo  : 

It  was  holden  that  a  Scotch  Marriage  duly  celebrated  be- 
tween the  divorced  wife  and  an  Englishman  (who  was 
thenceforth  domiciled  in  Scotland)  did  not  give  to  the 
children  of  their  union  the  character  of  "  lawfully  begotten," 
so  as  to  enable  them  to  succeed  to  property  in  England,  for 
that  the  Scotch  Divorce  had  not  dissolved  the  English  Mar- 
riage. 


(t)  Maghee  v.  M'AUider,  3  Irish  Chanc,  Bep,  604. 
(it)  L»  B.  3  jBT.  L,  p.  55.     Beported  in  the  Court  of  Chanoeiy 
B6  WUson,  L.  B.  1  Eq.  247  (a.d.  1868). 
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In  Shaw  v.  The  Attorney-Oeneral  (a?),  a  case  under  the 
Legitimacy  Declaration  Act(y),  1858  (21  &  22  Vict  c.  93), 
the  facts  were,  that  the  petitioner,  whose  original  Domicil 
was  English,  and  who  married  in  England,  resided  for  two 
and  a  half  years  in  one  of  the  States  of  America,  and  then 
petitioned  the  competent  Court  in  that  State  for  a  dissolu- 
tion of  her  marriage  on  grounds  for  which,  if  proved,  the 
English  Court  of  Divorce  would  also  dissolve  an  English 
Marriage.  No  personal  notice  of  the  proceedings  was  given 
to  the  husband,  who  had  never  been  within  the  State,  and 
whose  Domicil  continued  to  be  English.  The  marriage 
having  been  dissolved,  the  petitioner  re-married  in  America 
in  the  lifetime  of  her  first  husband. 

It  was  holden  that  a  Divorce  so  obtained  could  have  no 
legal  effect  upon  an  English  Marriage,  and  that  therefore 
the  second  marriage  was  invalid. 

It  was,  however,  intimated  as  his  opinion  by  the  Judge 
Ordinary,  that  if  the  petitioner  had  been  legally  domiciled 
in  the  State  at  the  time  the  Divorce  was  granted,  the 
English  Courts  would  have  recognised  and  acted  on  the 
decree. 

But  the  question  whether  England  will  recognise  a 
Foreign  Sentence  of  Divorce  upon  English  subjects  domi- 
ciled in  the  State  of  ^q  forum  which  pronounced  it,  is  yet, 
unhappily,  undecided. 

It  has  been  already  stated  that  the  argument  of  such 
Divorces  being  contra  bonos  mores  {z),  or  of  then  falling 
under  the  class  of  the  exceptional   restrictions  (a)  which 


(x)  L.K2F.d:D.  p.  156  (a.d.  1870). 

(v)  See  Appendix  for  this  ^'Act  to  enable  persons  to  establiBh 
Legitimacy  and  the  Validity  of  Marriages,  and  the  Bight  to  be  deemed 
natural-bom  subjects." 

(z)  That  is,  at  least,  of  foreign  divorces  granted  upon  the  same 
grounds  as  those  specified  in  the  recent  statute.  The  argument  might 
yet,  though  much  weakened,  be  used  against  the  recognition  of  foreign 
divorces  decreed  on  other  grounds. 

(a)  Fidle  (ii»e^|  §.  12,  <&;c 
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prevent  the  admission  of  Foreign  Laws  and  Sentences^cannot 
be  now  righteously  advanced  by  England. 

And  where  no  such  obstacle  presents  itself^  the  principles 
of  Comity  would  lead  to  the  recognition  of  the  Foreign 
Sentence. 
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CHAPTER  XXIII. 

PATERNAL       RIGHTS. 

DXXII.  The  next  question  arising  from  the  relations  of 
Family  is  that  of  the  Patria  Potestasy  or  Paternal  Rights 
(a).  The  continental  nations  of  Europe  recognise  an 
extent  of  Paternal  Power,  derived  from  the  Roman  Law, 
which  is  unknown  to  the  Common  Law  of  Great  Britain 
and  of  the  United  States  of  North  America ;  and  this  fact 
is  used  by  Mr.  Justice  Story  as  an  argument  for  adhering 
to  the  rule,  that  in  the  case  of  Marriages  the  lex  loci  con-' 
tracfus  shall  prevail. 

DXXIIL  The  Paternal  Power  is  to  be  considered  with 
respect  to 

With  respect  to  the  Person,  the  Private  International 
Law  of  Germany,  throughout  its  various  States  upon  this 
subject,  appears  to  declare,  as  a  general  rule,  that  the  same 
rights  are  accorded  to  the  parents  and  children  of  strangers, 
which  they  can,  by  legitimate  proof,  satisfy  the  proper 
German  authorities  they  possessed  in  their  native  country, 
or  in  the  country  of  their  Domicil  (ft)  at  the  time  when  the 
Paternal  or  Filial  relation  was  called  into  existence. 


(a)  Story,  S8.  25,  90,  456,  456, 462.  463.  Whartoii,  §§  262-258  ;  Bar, 
§104. 

Putter,  II.  2,  BB.  48-61.  Yon  den  Eltem  und  Eindesrechten  der 
Fremden. 

Savigny,  VIII.  §§  380,  396. 

Merlin's  Bep, :  Puissance  PaiemeUe, 

{h)  *'  AIb  Yaterland  des  Fremden  wird  aber  Jener  Art  erkl&rt,  dessen 
Gesetzen  derselbe  vermoge  seiner  Qeburt  als  Unterthan  unterUegt." 
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DXXI V.  It  18  quite  clear,  however,  that  no  country  would 
tolerate  such  an  exercise  of  a  parental  authority,  however 
warranted  by  the  Law  of  the  Origin  or  Domicil,  as  actually 
violated  the  Law  of  the  land.  Upon  this  point  Wachter 
(c),  though  his  illustration  from  the  supposed  Law  of 
England  is  ridiculous  {d\  speaks  with  firmness  and  ac- 
curacy. 

DXXV.  The  limitations  under  which  the  patria  potestas 
of  a  foreign  father  over  the  person  of  his  child  is  admitted 
in  England  may  be  well  gathered  from  the  following  re- 
marks of  Lord  ChanceUor  Cottenham  :— 

^'It  was  urged  that  the  Court  must  recognise  the 
authority  of  a  foreign  tutor  and  curator,  because  it  recog- 
nises the  authority  of  the  parent  of  a  foreign  child.  This 
illustration  proves  directly  the  reverse ;  for  although  it  is 
true  that  the  parental  authority  over  such  a  child  is  recog- 
nised, the  authority  so  recognised  is  only  that  which  exbts 
by  the  Law  of  England.  If,  by  the  Law  of  the  country 
to  which  the  parties  belonged,  the  authority  of  the  father 
was  much  more  extensive  and  arbitrary  than  in  this 
country,  is  it  supposed  that  a  father  would  be  permitted 
'*  here  to  transgress  the  power  which  the  Law  of  this  country 
''  allows  ?  If  not,  then  the  Law  of  this  country  regulates 
"  the  authority  of  the  parent  of  a  foreign  child  living  in 
^^  England  by  the  Laws  of  England  and  not  of  the  Laws  of 
"  the  country  to  which  the  child  belongs  "  (c). 


Putaingen,  as.  47,  48,  citing  AUg.  ^G.  B.b.  34. 

**  Die  Enstehung  der  yaterlichen  Gewalt  durch  Zeugung  in  der  Ehe, 
8o  wie  deren  denkbare  Anf echtnng  ist  zu  beurtheilen  nach  dem  Gesets 
des  Dries,  an  welchem  derVaterzur  Zeit  der  Greburt  des  Kindesseinen 
Wohnsitz  hatte." — Savigny,  §  26. 

*'  il  palese  che  lo  statuto  che  definisce  la  patria  potestk  h  personale, 
al  pari  dello  statuto  che  fissa  la  minore  et^  e  la  interdizione." — Bocco, 
416,  417. 

(c)  WwMer,  Die  Collision,  &c.,  s.  23,  in  fine. 

(d)  E,g,  that  a  man  cannot  in  Germany,  as  he  may  in  England  (!), 
sell  his  wife  in  the  market-place. 

(e)  Johnstone  y.  Beattie,  10  Clarke  db  FinneUy^a  Bep,  114. 
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DXXVI.  With  respect  to  the  operation  of  Parental 
relations  upon  the  Property  of  the  child^  according  to  the 
ancient  Roman  Law,  no  child  under  the  Paternal  power 
was  capable  of  acquiring  property  for  himself — his  acquisi- 
tions belonged  to  his  father.  This  rule  of  law  received 
many  limitations  in  the  course  of  time,  as  in  the  case  of  the 
castrense  peculium  and  the  bona  matema.  The  general  law, 
however,  remained  in  force  till  the  time  of  Justinian,  who 
abrogated  it  entirely,  and  allowed  the  child  to  be  the  pro- 
prietor of  his  own  future  acquisitions  (/).  Savigny  ex- 
presses an  unhesitating  opinion  that  the  parental  relations 
are  governed  by  the  law  of  the  Domicil  of  the  Parents — ^not 
by  the  law  of  the  place  in  which  the  child  was  bom.  A 
change  of  domicil,  therefore,  might  be  followed  by  a  chauge 
of  law  in  this  matter  Qji).  The  reason  for  this  opinion  is, 
that  the  laws  which  regulate  the  acquisitions  of  children, 
being  more  or  less  a  restriction  upon  the  natural  capacity 
of  acquiring,  belong  to  the  individual  Status  (A),  which  is, 
according  to  Savigny's  doctrine,  always  dependent  on  the 
Law  of  the  Domicil ;  and  this  aifects  all  the  children — those 
bom  before  as  well  as  those  bom  after  the  domicil  has  been 
acquired  (s).  This  rule  of  law  is  incorporated  into  the 
Prussian  Code. 

DXXYII.  Much  discussion  has  taken  place  among  con- 


(/)  Cod,  Do  bon.  qnce,  lib.  vi  6-61. 

Inst.  Per  quas  pen.  XL  ix.  1,  2. 

(g)  Dagegen  Bind  die  VermdgenBverlilQtiiisse  zwischen  dem  Vater 
and  den  Kindem  zu  beurtheilen  nach  dem  Gesetz,  welches  an  dem 
jedesmaligen  WohnsUz  des  Yatera  besteht,  bo  dasB  alBO  eine  V eranderang 
des  WohnsitzeB  auch  eine  VeT&ndenmg  dieser  YerhaltniaBe  nach  sich 
Ziehen  kaxm." — Savigtiy,  ibid,  §  380. 

<<  Im  Europ&iBGhen  Ydlkerrecht  richtet  Bich  die  YerfUgungB-BefagniBS 
deB  Yatera  Uber  daa  Einkommen  vom  Yermdgen  Beiner  Kinder  nach 
dem  Becht  des  Landes  wo  die  dazu  gehongen  Sachen  sich  befinden, 
aein  Genuss  desselben,  Nutzniessnng,  &c  (i.e.  usurfniclus)  nach  dem 
Bechte  ihres  Wohnorts." — Piitter,  s.  64. 

Qh)  Savigny y  ibid,  b.  389. 

(i)  Ibid.  B.  396. 
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tinental  jurists  as  to  whether  the  Paternal  Power  extends 
to  immoveable  as  well  as  to  moveable  property ;  or,  as  they 
phrase  it,  whether  the  law  be  personal  or  real. 

Story  (A)  collects  and  examines  these  opinions.  Breton- 
nier,  Hertius,  Bouhier,  Le  Brun,  D'Argentr^,  maintain  that 
the  Paternal  Power  is  altogether  personal^  and  extends  to 
immoveable  property  in  a  foreign  country.  On  the  other 
hand,  Froland,  BouUenois,  and  the  high  authority  of 
D' Aguesseau  (Z)  are  against  the  extension  of  the  Parental 
Power  to  immoveable  property.  Merlin  strives  to  steer  a 
middle  course  between  both  opinions. 

DXXVIII.  Savigny  (m),  following  Schaffner,  altogether 
disapproves  of  the  maxim  of  the  English  and  American 
Law,  that  the  lex  rei  sitce  and  not  the  lex  domicilii  governs 
all  questions,  and,  therefore,  this  one  among  the  number, 
relating  to  immoveable  property  {n). 

The  result  appears,  therefore,  to  be,  that  the  rights  of 
the  Father  with  respect  to  the  property  of  the  minor  child 
are,  according  to  the  common  law  of  Europe,  the  Roman 
Law,  governed  by  the  Law  of  the  Domicil;  and  this  appears 
to  be  the  law  of  France. 

Where  the  English  Law  prevails,  these  rights,  so  far  as  they 
affect  immobiliay  are  governed  by  the  lex  loci  rei  sites.  It  is 
to  be  observed  that,  according  to  the  Koman,  but  not  the 
English  Law,  the  father  has  a  right  to  some  enjoyment  of 
the  fruits  of  the  minor's  property  as  well  as  to  the  adminis- 
tration of  it. 

DXXIX.  It  would  seem  to  be  an  inference  from  the 
only  decision  which  has  been  given  in  an  English  court  of 
justice,  that  the  Parental  Power,  with  respect  to  the  personal 
or  moveable  property  of  minors,  was  considered  by  English 


(fc)  Conflict  of  Laws,  b.  465,  &c. 

(2)  Story  cites  all  these  authorities  ;  but  see  also  authorities  cited  by 
Bocco,  p.  26. 
(m)  S.  380,  N.  C. 
(n)  Birthwhistle  v.  Vardill,  7  Clarke  db  FinneUy^s  Beports,  91L 
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Law  as  depending  upon  and  changing  with  the  domicil. 
The  case  of  Gamhier  v.  Gambler  (o)  was  as  follows : — 
"  In  1818,  the  late  Earl  of  Athlone  in  Ireland,  and 
Count  de  Reade  in  Holland,  married,  at  Paris,  Miss  Hope, 
who  was  possessed  of  large  personal  property.  The  earl 
"  was  domiciled  in  Holland ;  Miss  Hope  was  born  at  Am- 
"  sterdam,  of  English  parents,  and,  at  the  time  of  her  mar- 
*^  riage,  declared  her  domicil  to  be  at  the  Hague. 

"  At  the  time  of  the  marriage,  a  marriage-contract  was 
"  there  executed  in  the  Dutch  form,  making  certain  pro- 
'*  visions,  and,  among  other  things,  pro\dsion  for  the  distri- 
"  bution  of  the  wife's  property  in  the  event  of  her  husband 
surviving  her.  They  afterwards  removed  to  and  became 
domiciled  in  England,  and  had  children  bom  there.  The 
wife  died  ;  and  by  her  death  the  children  became  entitled, 
under  a  judicial  compromise  in  Holland,  to  one-fourth  of 
certain  property  of  the  wife  in  the  public  funds.  By  the 
"  French  Code,  which  is  the  Law  of  Holland  also,  when 
"  children  are  under  the  age  of  eighteen  years,  their  surviv- 
^*  ing  parent  has  the  enjoyment  of  their  property  until  they 
'^  attain  that  age  ;  and  the  father  insisted  that,  as  the  chil- 
dren were  under  that  age,  and  the  marriage  contract  and 
judicial  compromise,  under  which  they  took  one-fourth, 
"  were  both  made  in  Holland,  the  children  must  take  it, 
*^  subject  to  his  Paternal  Rights y  by  the  Law  of  Holland. 
^*  The  Vice-Chancellor  held  that  the  father  was  not  so 
entitled.     He  said,  '  The  rights  of  the  plaintiffs  are  not 

*  derived  under  the  settlement  made  upon  their  mother's 

*  marriage  with  Mr.  Gambler  ;  but  under  the  judicial  com- 

*  promise,  which  I  must  consider  as  a  judicial  decree  which 

*  adjudicated  that  the  children  were  entitled  to  one-fourth 
"  *  of  their  mother's  personal  estate.     They  take  by  virtue 

*  of  that  judicial  decision ;  the  contract  is  entirely  out  of 

*  the  question.' 
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(o)  7  Simon's  E^orts,  263-270. 
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By  the  Code  Napoleon,  which  is  the  Law  of  Holland^ 
as  well  as  of  France,  when  children  are  under  the  ago,  of 
"eighteen,  their  surviving  parent  has  the  enjoyment  of 
their  property  until  they  attain  that  age.  But  that  is 
nothing  more  than  a  mere  local  right,  given  to  the  surviving 
parent,  by  the  law  of  a  particular  country,  so  long  as  the 
children  remain  subject  to  that  law ;  and,  as  soon  as  the 
children  are  in  a  country  where  that  law  is  not  in  force, 
•*  their  rights  must  be  determined  by  the  law  of  the  country 
"  where  they  happen  to  be.  These  children  were  never  sub^ 
*^ject  to  the  Law  of  Holland;  they  were  both  bom  in  this 
country,  and  have  resided  here  ever  since.  The  conse- 
quence is,  that  this  judicial  decree  has  adjudged  certain 
property  to  belong  to  two  British-born  subjects  domiciled 
in  this  country ;  and  so  long  as  they  are  domiciled  in 
this  country,  their  personal  property  must  be  administered 
'*  according  to  the  law  of  this  country.  The  claim  of  their 
"father  does  not  arise  by  virtue  of  the  contract,  but  solely  by 
"  the  local  law  of  the  country  where  he  was  residing  at  the 
"  time  of  his  marriage  ;  and,  therefore,  this  property  must 
be  considered  just  as  if  it  had  been  an  English  legacy 
given  to  the  children ;  and  all  that  the  father  is  entitled 
to  is  the  usual  reference  to  the  Master,  to  inquire  what 
allowance  ought  to  be  made  to  him  for  the  past  and  future 
"  maintenance  of  his  children." 

DXXX.  The  Judicial  Committee  of  the  Privy  Council 
decided,  in  the  case  of  Sherwood  v.  Ray  (p),  that  the  Eccle- 
siastical Courts  in  England  adopted  that  part  of  the  Canon 
Law,  "  which  abrogated  the  patria  potestas  of  the  Civil  Law, 
and  placed  the  parental  authority  in  this  respect  in  the 
hands  of  their  spiritual  guides ;  and  that  that  part  of  the 
"  Canon  Law  which  takes  away  the  control  of  parents  over 
**  the  marriage  of  their  children  is  undoubtedly  in  force  in 
*^  this  country,  the  marriage  of  males  of  fourteen  years  and 
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(p)  1  Maoris  P.  C.  Bep,  398. 
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of  females  of  twelve  being  unquestionably  valid  by  the 
Law  of  England^  before  the  Marriage  Acts^  with  or  with- 
**  out  the  consent  of  the  parents  "  (y). 

DXXXI  (r).  Adoption,  Arrogatiouy  and  Emancipation 
are  l^al  Relations  founded  on  the  Roman,  and  unknown 
to  the  English  Law ;  but,  whatever  consequences,  affecting 
the  Status,  flow  from  them,  according  to  the  personal 
Statute  or  Law  of  the  Domicil,  ought  to  be  recognised  in 
other  countries :  subject  always  to  the  exceptions  to  this 
general  rule,  which  have  been  already  mentioned. 


{q)  See  in  chapter  xzv.  the  leading  case  of  Alicia.  Bace,  as  to  guardian- 
ship by  nurture  of  the  widow. 

(r)  Fodix,  s.  33,  observes  of  the  StcUut  Personnel,  "  Cette  loi  r^git  le 
mode  deconstater  IMtat  dyil :  elle  r^git  ^galement  les  effets  de  la  puissance 
patemelle,  en  ce  qui  conceme  la  personne  des  enfants,  la  mani^re  de 
constituer  le  tuteur ;  elle  indique  les  personnes  qui  peuvent  etre  ap- 
poses k  cette  function  civile,  et  elle  ddEnit  les  pouvoirs  du  tuteur  : 
elle  determine  les  cas  oiil'^mancipation  pent  avoir  lieu." 


VOL.   IV.  C  C 
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CHAPTER  XXIV. 

ILLEGITIMATE   CHILDREN — POLICY   OF   STATES. 

DXXXII  (a).  The  question  as  to  the  Status  of  children 
bom  out  of  lawful  wedlock,  the  parental  power  which  can 
be  exercised  over  them,  the  rights  wliich  they  can  claim  at 
the  hands  of  one  or  both  of  their  parents,  constitute  some 
of  the  most  difficult  problems  both  of  Private  Kight  and  of 
Public  Law. 

The  question  in  all  its  bearings  is  one  which  certainly 
much  concerns  the  well-being  of  the  State ;  for  it  greatly 
affects  the  general  morality  of  the  people,  upon  which  the 
security  of  all  States  is  built. 

The  public  policy  of  States  has  looked  at  this  question 
from  two  distinct  points  of  view — always  of  course  with 
the  same  object,  that  of  checking  the  frequency  of  the  crime. 
In  truth,  the  whole  question  borders  upon  the  considerationa 
of  Criminal  International  Law.  At  the  same  time,  it  would 
be  absurd  to  apply  the  lex  loci  delicti  commissi  (b)  to  settle 
the  question  of  the  obligations  of  the  parents  toward  ihe 
child  (c). 

In  some  countries  it  has  been  sought  to  obtain  this  moral 


(a)  Story,  88.  93,  94  ;  Bar,  §  102. 

Burge,  Clornmentanes  on  Foreign  cmd  Colonial  Law,  I.  pt.  i.  ch.  ill. 
8.  3,  pp.  101-6. 

Savigny,  VIII.  399-3. 

Bocco,  pp.  416-20. 

FiitteTy  88.  58-63. 

(6)  Savignyy  ibid,  8.  374. 

(c)  This  i8  clearly  stated  by  Seuffert,  and  adopted  by  ScKUffMTj 
Entwitkelung  de$  Internationales  PriwUreckt,  b.  98. 
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end,  by  enlarging  and  strengthening  the  claims  of  the  child 
upon  the  father,  as  a  punishment  of  the  male  o£fender ;  in 
others  by  narrowing,  or,  as  in  France  {d),  altogether  taking 
away  the  claims  of  the  mother  or  the  child  upon  the  father, 
as  a  punishment  of  the  female  offender.  In  both  cases, 
the  Law  has  a  moral  end  in  view,  and  therefore  it  falls 
under  the  category  of  the  exceptions  to  the  operation  of 
the  general  rule  of  Comity,  that  is  to  say,  the  Status  of  the 
illegitimate  child  will  be  determined  by  the  Law  of  the  land 
in  which  he  is  living,  without  reference  to  the  Law  of  the 
Domicil  of  either  of  the  parents  at  the  time  of  the  birth  of 
the  child. 

DXXXIII.  Thus,  if  an  attempt  was  made  by  the  mother, 
who  had  been  a  domiciled  concubine  in  a  country  where 
concubinage  was  a  legal  Status,  to  enforce  before  a  French 
Tribunal  either  a  claim  of  affiliation  or  any  other  claim 
growing  out  of  the  Status  of  concubinage,  such  a  claim 
would  be  rightly  rejected  by  the  French  Tribunal,  inas- 
much as  its  recognition  would  militate  against  a  moral  prin- 
ciple of  French  Law  (e).  Savigny  remarks,  that  this 
principle  has  been  incorporated  into  the  Prussian  Code. 

DXXXI V.  In  these  remarks  the  factum  of  the  ille- 
gitimacy of  the  child  has  been  assumed ;  but,  if  Uti^  factum 
itself  be  in  dispute,  a  most  difficult  question  of  Private 
International  Law  arises,  and  one  with  respect  to  which 
the  decisions  of  that  Law  are  far  from  satisfactory.     The 


(d)  Code  CwUy  art.  340. — '^  La  recherche  de  la  paternity  est  inters 
dite." 

Savigny  defends  this  law  on  the  ground  that  the  subject  of  it,  pro- 
perly speaking,  is  not  the  personal  gtoUu^y  but  a  matter  of  public  policy 
and  positive  law ;  and  he  remarks  that  the  same  principle  is  incorpo- 
rated into  the  Prussian  law. — Savigivy,  VIII.  s.  399  and  s.  374,  n.  a. 

(e)  This  presumption  of  law,  Savigny  observes,  is  founded  on  the 
dignity  and  sanctity  of  marriage — unmarried  conctibitus  does  not  fall 
under  this  principle  :  the  father,  if  not  necessarily  uncertain,  may  be 
so,  and  the  possibility  furnishes  a  complete  defence  to  a  charge  of 
paternity. 

c  c  2 
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shape  which  this  question  has  generally  assumed,  has  been 
that  of  the  *'  hgidmaiio  per  subsequens  matrimoniumJ^ 

The  maTJmB  of  the  Boman  Law,  *^  Pater  est  quern  nupticB 

demanstrant^  (/*),  and  ''  cum  legitimm  nupiitB  facUt  nut 
patrem  liberi  sequuntur^  (y),  are  nniversally  recognised ; 
bnt  the  question,  what  are  **ju$t€B,^  or  "  legitimes  nuptuB^* 
has  been,  and  still  is,  a  subject  of  much  dispute  amongst 
jurists* 

DXXXy  (A).  Foreign  jurists,  with  few  exceptions,  hold 
the  doctrine  that  the  question  of  the  Status  of  the  child 
depends  upon  the  Law  of  the  Domicil  of  his  parents. 

But  the  circumstances,  as  is  well  observed  by  Story,  may 
be  yery  various,  admitting  and  requiring  very  important 
distinctions  in  the  application  of  this  general  doctrine ;  and 
he  suggests  the  following  cases  as  illustrative  of  this  remark. 

1.  The  case  of  a  child  born  before  marriage  in  the  Domicil 
of  his  parents,  who  afterwards  intermarry  in  that  Domicil, 
according  to  the  Law  of  which  the  child  is  Intimated  by 
the  subsequent  marriage. 

2.  The  case  of  a  child  bom  in  all  these  circumstances, 
but  whose  parents  marry  in  uiother  State,  where  there  is 
no  such  law  of  subsequent  legitimation. 

3.  The  case  of  a  child  bom  before  marriage  in  the  Domicil 
of  his  parents,  the  law  of  which  does  not  admit  retroactive 
legitimation  by  a  subsequent  marriage,  and  they,  being  there 
married,  afterwards  acquire  a  new  domicil,  by  the  Law  of 
which  such  subsequent  marriage  does  legitimate  the  child. 


(/)  Dig.  1.  ii.  t.  iv.  6. — ^'  Pater  vero  is  est  quern  nnptiss  demon- 
Btrant." 

(g)  Dig,  1.  L  t.  v.  10,  De  statu  hommum, 

(h)  Their  opinions  are  collected  and  given  at  length  by  Story ^  s.  93, 
&c. ;  but  he  is  not  quite  clear  or  correct  in  s.  93  (6),  when  he  says  that 
because  most  jurists  hold  the  validity  of  the  marriage  to  depend  on  the 
Ux  loci  cdehrationis^  therefore  they  hold  that  the  stai^u  of  the  child 
ought  to  depend  upon  the  same  law.  States  differ  very  much,  as  has 
been  shown,  with  respect  to  the  validity  of  the  marriage  being  solely 
dependent  upon  the  lex  loci ;  nor  is  the  difficidty  quite  met  by  the  quali- 
fying words,  '*  at  all  events  if  the  parents  were  then  domiciled  there.'' 
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4.  The  case  of  a  child  bom  before  marriage  in  the  Domicil 
of  his  parents^  the  Law  of  which  does  not  allow  legitimation 
by  a  subsequent  marriage,  and  they  acquire  a  new  domicile  the 
]aw  of  which  does  allow  such  legitimation^  and  they  are 
there  married. 

To  these  instances  another  may  be  added : 

5.  The  case  of  a  child  born  illegitimate  in  a  State  which 
does  not  admit  legitimation  by  subsequent  marriage ;  but 
the  father  is  domiciled  in  a  State  which  does  admit  such 
legitimation^  and  he  afterwards,  retaining  his  original  domicil, 
marries  the  mother  in  the  State,  the  law  of  which  does  not 
allow  such  legitimation  (z). 

DXXXVI.  The  conflicting jurisprudenceof  Englandand 
Scotland,  the  entire  variance  of  two  parts  of  the  same 
empire  as  to  the  Law  which  governs  the  most  important 
moral  and  social  relations  of  the  inhabitants,  has  caused  this 
question  of  legitimacy  by  subsequent  marriage,  as  well  as 
the  question  of  Divorce,  to  be  elaborately  and  solemnly  dis- 
cussed in  the  courts  of  inferior  and  superior  jurisdiction  of 
Great  Britain. 

DXXXVII.  In  the  leading  case  of  Birthwhistle  v.  Fiar- 
dill  {k)y  the  House  of  Lords,  after  a  re-hearing,  having  the 
unanimous  advice  of  the  twelve  judges,  decided,  with  respect 
to  a  son  bom  of  Scotch  parents  in  Scotland  before  marriage, 
who  aftenvards  intermarried  in  that  State,  and  thereby 
legitimated  the  son  in  Scotland,  that  he  was  incapable  of 
inheriting  immoveable  property  in  England. 

The  Judges  expressed  their  opinion  as  follows  : — 
'^  It  is  said  for  the  appellant,  that  according  to  the  rule 
we  adopt,  if  he  is  born  in  lawful  wedlock,  he  fulfills  every 
contract  required  of  him.  Now,  they  say  he  is  born  in 
lawful  wedlock,  because,  by  a  presumption  of  the  Scot- 
'^  tish  Law,  a  presumption  juris  et  de  jure,  there  was  a 
marriage  anterior  to  his  procreation.     It  is  by  force  of 
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(i)  Vide  pody  Be  WrigKH's  TrusU. 
Qc)  7  Clarke  <t  Fimelly's  Bep.  895. 
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this  presumption  that  he  is  legitimate :  by  this  fiction  he 
is  bom  within  the  pale  of  lawful  matrimony.  We  know 
that  this  fiction  is,  by  respectable  writers  on  the  Scottish 
Law,  represented  as  accompanying  the  legitimation  per 
subsequens  matrimonium  \  but  we  do  not  concede  the 
"  consequence  deduced  from  ity  as  applicable  to  the  present 
"  question.  The  question  is,  what  the  Law  of  England  re- 
*^  quires ;  and,  as  we  are  advised,  the  Law  of  England  re- 
quires that  the  claimant  should  actually,  and  in  fact,  be 
born  within  the  pale  of  lawful  matrimony  ;  we  cannot  agree 
**  that  the  prescription  of  a  foreign  jurisprudence,  contrary 
*'to  the  acknowledged  fact,  should  abrogate  the  Law  of 
England,  and  that  by  such  a  fiction  ^  principle  should  be 
introduced  which,  upon  a  great  and  memorable  occasion, 
the  legislature  of  the  kingdom  distinctly  rejected:  your 
Lordships  will  perceive  that  I  allude  to  the  Statute  of 
**  Merton.  It  would  seem  strange  to  introduce  indirectly, 
**  and  from  comity  to  a  foreign  nationy  a  rule  of  inheritance 
**  which  may  affect  every  honour  and  all  the  real  property  of 
^^  the  realm,  which  rule,  when  proposed  directly  and  posi- 
"  tively  to  the  legislature  they  directly  and  positively 
negatived  and  refused ;  a  refusal  that,  in  England,'  has 
obtained  the  approval  of  every  succeeding  age"  (/). 
DXXXVIII.  It  is,  perhaps,  difficult  to  say  that  the 
English  Law,  which  allows  a  child  bom  the  moment  after  the 
marriage  ceremony  has  been  performed  to  be  legitimate^ 
promotes  a  higher  standard  of  morality,  than  the  ancient 


it 
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Q)  Story  (88,  89, 93, 94)  is  wholly  unable  to  reconcile  the  decision  in 
Birthwhistle  v.  VardiU  with  the  cases  of  Mwnro  v.  SaunderSy  6 
Bligh'a  N.  Rep.  483,  of  Shedden  v.  Patricke,  6  Bligh's  N,  Bep.  489,  of 
The  Strathmore  Peerage,  4  WUs.  <fc  Shaw*8  Rep,  App,  89,  95,  in  which 
cases  it  has  been  decided  that  a  person  illegitimate  by  the  law  of  the 
domicil  of  his  birth  is  illegitimate  in  England  ('^his  domicil  of  birth" 
is  an  ambiguous  expression,  vide  jM)«t,  in  re  Wright^ s  Tnuts) ;  the  reason- 
ing of  'Lord  Brougham  against  the  decision  in  Birthwhistle  v.  VardiU 
deserves  careful  study,  9  Bligh's  N.  Rep.  73 ;  b.c.  2  Clarke  <k  FvmeUy's 
Rep.  584. 
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law  of  the  Church  adopted  by  Scotland  and  most  Continental 
States^  which  allows  legitimation  per  subsequens  matri- 
monium;  or  that  the  Statute  of  Merton,  considering  the 
epoch  at  which  it  was  passed^  or^  rather,  proclaimed,  and  the 
object  of  the  Barons  who  proclaimed  it,  ought  to  be  holden 
in  very  great  esteem.  Unquestionably,  the  state  of  the 
Scotch  and  English  Law,  both  on  this  subject  and  on  the 
question  of  Divorce,  is  disgraceful  to  the  jurisprudence  of  a 
civilised  country.  It  is  to  be  remembered  that  the  judges 
founded  their  refusal  to  give  full  effect  to  the  Foreign  Law 
upon  a  question  of  Personal  Status,  upon  the  express  ground 
that  the  recognition  of  it  in  this  case  would  contravene  a 
fundamental  law  of  the  country,  and,  therefore,  be  without 
the  pale  of  Comity  (m). 

DXXXIX.  In  other  recent  cases  (n)  it  has  been  holden 
by  the  House  of  Lords,  that  a  child  bom  before  marriage  of 
parents  domiciled  in  a  State,  the  law  of  which  did  not  allow 
legitimation  per  subsequens  matrimonium,  would  not  become 
legitimate,  for  the  purpose  of  u^Simimg  immoveable  property, 
by  the  marriage  of  his  parents  in  another  country,  which 
did  allow  legitimation  per  subsequens  matrimonium ;  and  U 
was  intimated  that  the  change  of  the  Domicil  of  the  parents 
to  the  State  where  the  marriage  was  celebrated  would  not 
have  altered  the  decision. 

DXL.  The  Law  of  France  differs  in  this  matter  from  the 
Law  of  England  {p).     It  has  been  decided  that  a  bastard 


(m)  So  Littledale,  J. ,  observed  on  this  case  in  the  Swing's  Bench. 

''The  very  rule  that  a  personal  status  aooompanies  a  man  everywhere 
is  admitted  to  have  this  qualification,  that  it  does  not  militate  against 
the  law  of  the  country  where  the  conseqxMnoes  of  that  stat'os  are  sought 
to  be  enforced." — 6  B<vmewaU  d:  CresswdVs  Bep,  455. 

This  ground  does  really  constitute  the  defence  of  the  judgment.  In 
England,  it  is  to  be  recollected,  consequences  of  great  political  and 
constitutional  moment  flow  from  territorial  possession. 

(n)  Mun/ro  v.  SaunderSy  6  BUgh*8  ReportSf  468. 

Rose  V.  Bose,  4  WiUon  db  Shaw's  Beports,  283,  and  App»  pp.  33,  89. 

Story,  8.  93. 
.    (o)  Merliny  Quest,  de  Droit,  **  LigvtinwtUm,'*  s.  2,  n.  1.    The  case  of 
JDeConty 
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cannot  be  made  legitimate  if  at  the  time  of  its  conception  or 
birth  the  parents  were  incapable  of  contracting  to  legitimate 
the  child  after  its  birth.  But  this  does  not  seem  to  mean  an 
incapacity  of  the  law  of  the  parents'  domicile  but  such  a 
personal  incapacity  as  a  previous  marriage. 

DXLI.  Story  remarks  that  the  result  of  the  English  case 
last  cited  seems  to  be,  that  the  law  of  the  place  of  the  birth 
of  the  child,  and  not  the  law  of  the  place  of  the  marriage 
of  the  parents,  decides  whether  a  subsequent  marriage  will 
legitimate  the  child  or  not  (/?).  But  a  most  important 
decision  by  Vice-Chancellor  Wood  in  an  English  Court  of 
Equity  conclusively  establishes  that,  in  England,  the  Law 
of  the  Domicil  of  the  father  at  the  time  of  the  birth  of 
the  child  decides  the  question  of  legitimation. 

The  substance  of  this  decision  was  that  a  domiciled  Eng- 
lishman, being  the  putative  father  of  an  illegitimate  child, 
born  in  France  of  a  French  woman,  and  afterwards  be- 
coming domiciled  in  France,  cannot,  on  his  subsequent  mar- 
riage with  the  mother  of  the  child,  legitimate  the  child 
under  the  provisions  of  the  French  Law  so  as  to  enable  it 
to  share  in  a  bequest  to  his  children  contained  in  the  will  of 
a  person  in  England. 

The  reasons  for  this  decision  were — 

1.  That  marriage,  being  a  personal  contract,  is  like  other 
personal  contracts  regulated  by  the  Law  of  the  Domicil  of 
the  party. 

2.  That  the  Law  of  the  Domicil  of  the  putative  father 
attached  to  the  child  at  its  birth,  and  by  that  law  its  bastardy 
was  indelible. 

3.  That  by  the  Law  of  France  a  bastard  cannot  after- 
wai*ds  be  made  legitimate,  if,  at  the  time  of  its  conception, 
the  parents  were  incapable  of  contracting  to  legitimate  the 
child  after  its  birth,  and  a  domiciled  Englishman  could  not 
bind  himself  to  such  a  contract. 


(p)  The  opinionB  of  the  Scotch  judges,  whose  decision  the  House  of 
Lords  reversed  in  Bo9t  v.  Boh^  contain  much  argument  in  favour  of 
an  opposite  oondusion. 


ILLEGITIMATE  CHILDHEN.  393 

4.  That  by  the  Law  of  France  a  bastard  can  never  be 
made  legitimate,  if  it  is  uncertain  who  was  the  father ;  and  a 
domiciled  Englishman  by  the  law  of  this  country  cannot, 
for  civil  purposes,  be  more  than  the  putative  father  of  a 
bastard  child  {q). 

DXLII  (r).  Legitimation  hy  the  authority  of  the  StatCy 
evidenced  by  some  public  act,  as  in  England  by  an  Act  of 
Parliament,  or  in  other  countries  by  the  decree  of  the  Sove- 
reign {per  rescriptum  principi8)y  might  give  rise  to  an  inter- 
national question  of  some  nicety,  though  reason  and  principle 
are  in  favour  of  the  recognition  by  other  countries  of  such 
legitimation,  where  it  is  valid  lege  domicilii.  As  to  immove- 
able property,  the  rule  respecting  such  legitimation  would, 
perhaps,  be  liable  to  the  same  restrictions  as  the  legitimation 
by  sentence  of  a  court  of  justice.  The  authority  of  Schaff- 
ner  («),  however,  is  opposed  even  to  this  limitation ;  he  is  of 
opinion  that  the  legitimatio  per  rescriptum  principis  is  good 
and  valid  everywhere,  if  good  and  valid  by  the  Law  of  the 
Domicil,  and  that  the  lex  loci  rei  sitce  has  no  bearing  upon 
the  question,  which  is  one  purely  of  Status. 


(3)  Be  Wright's  Trusts  (1856,  V.-C.  Wood),  2  Kay  cfc  Johnson's 
Bep.  695. 

Vide  post,  Appendix  to  this  Chapter  for  the  judgment  in  this  case. 

(r)  Patter,  8.  60. 

(s)  Ent/wickeUmg  des  Intern,  Privaireckts,  a.  40  :  '^  Die  Frage  scheint 
mibedingt  bejaht  werden  zu  mllBsen."  He  cites  Anton,  de  BoselU's 
tract.  De  Legit,  {in  Oceano  juris),  i.  2,  n.  24. 

Voety  De  Stat.  s.  4,  c.  iii.  s.  15,  p.  138. 

Le  Bretf  Qu>estions  notdbUs,  liv.  iii.  decis.  7  4  BouUenoiSf  i.  64. 
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APPENDIX  TO  CHAPTER  XXIV. 

The  judgment  of  Sir  W.  P.  Wood,  so  far  as  it  refers  to  the  cause 
In  re  WiigJWs  Trusts,  on  account  of  its  great  importance,  is  here  given 
at  length.  It  is  taken,  with  a  slight  correction,  from  the  Jurist  of 
May  24,  1856  :— 

Here  it  is  important  in  the  first  place  to  observe  that  William 
Wright's  domicil  by  birth  was  English ;  that  his  stay  in  Scotland, 
during  which  his  first  marriage  took  place,  was  but  for  a  very  short 
time  ;  that  he  then  returned  to  and  resided  in  England  up  to  the 
decease  of  his  first  wife  in  1821,  at  Collumpton,  in  Devonshire.  She 
appears  to  have  managed  all  his  affairs,  to  which  he  throughout  his 
life  paid  but  little  attention  ;  and  on  her  decease  he  was  astonished  to 
find  himself  very  much  involved.  Upon  this  he  ultimately  went  to 
Dunkirk,  whether  under  his  own  or  an  assumed  name  is  in  dispute, 
but,  without  doubt,  for  the  purpose  of  avoiding  his  creditors,  though 
with  the  honourable  intention,  which  he  fulfilled,  of  paying  them  off. 
That  was  in  July  1823.  Mrs.  Williams  was  bom  in  December  1824, 
the  fruit  of  an  intercourse  which  must  have  taken  place  in  March 
1824.  Now,  the  immediate  question  presents  itself,  Wliat  was  William 
Wright's  domicil  in  December  1824  7  It  was  English  beyond  a  doubt. 
The  original  cause  of  his  leaving  England  was  hi»being  in  debt,  and 
his  debts  were  not  cleared  off  until  1836.  In  the  interval,  up  to  that 
time,  there  is  no  evidence  of  any  declaration  of  an  intention  to  return 
or  not.  The  ceremony  being  performed  in  March  1824,  by  an  English 
clergyman,  is  no  very  strong  evidence  on  a  question  of  Domicil,  but  it 
shows  a  certain  predilection.  It  is  said  that  he  took  a  house  in  St. 
Omer,  about  this  time,  on  lease.  But  if  he  did  so,  it  is  no  strong 
evidence.  His  debts  were  still  unpaid,  and  he  continued  living  near 
the  coast,  taking  a  house  for  short  limited  periods,  which  he  might 
consider  would  coincide  with  the  time  of  payment.  There  is,  there- 
fore, in  my  opinion,  nothing  to  show  that  his  domicil  was  other  than 
English  in  1824.  Before  1832,  however,  but  long  after  the  birth  of 
this  child,  he  went  to  reside  in  Paris,  and  there  is  then  some  evidence 
of  his  intention  to  fix  himself  in  France,  and  acquire  a  domidl  in  that 
country.  If  he  had  remained  clearly  and  indisputably  a  domiciled 
Englishman,  the  case  would  be  too  clear  for  argument,  for  the  state  of 
the  English  Law,  as  applied  to  the  case  of  Mrs.  Williams,  utterly  pre- 
cludes any  subsequent  legitimation.  But  1  have  had  some  doubts 
whether  I  should  not  desire  further  evidence  (ts  to  the  subsequent 
domicil ;  and  in  order  to  avoid  putting  the  parties  to  thai  delay  and 
expense,  I  have  considered  what  would  be  the  result,  assuming  that 
William  Wright  had  from  1832  acquired  a  French  Domicil ;  for  if  I 
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Bhould  come  to  the  conclusion  that  that  would  make  no  difference, 
then,  of  course,  the  further  eyidenoe  as  to  his  subsequent  domicil 
would  be  unnecessary.  I  hold  that  at  the  time  of  the  conception  and 
of  the  birth  of  Mrs.  WiUiamSf  William  Wright  was  a  domiciled  Unglish- 
man ;  but  that  his  domicil  is  doubtful  at  the  date  of  the  marriage  at 
the  Ambassador's  chapel  in  1841,  and  of  the  marriage  in  the  French 
form  in  1846 ;  and  then  the  question  is.  When  an  Englishman  residing 
abroad,  and  having  a  jnUative  child  lohUe  a  domiciled  Englitivman,  after- 
wards become  a  domiciled  Frenchman,  and  contracts  these  two  marriages 
sticcessively,  how  this  Court  is  to  deal  with  persons  who  are  clearly 
subjects  of  the  country  before  whose  tribunal  the  question  comes  to 
be  determined  1  One  point  as  to  the  Law  of  Domicil  is,  that  every 
man  carries  about  in  his  person  the  law  of  his  own  country  as  to 
personal  contracts,  and  that  it  signifies  nothing  what  may  be  the  law 
of  the  foreign  country  in  which  he  may  happen  to  be  residing.  Mar- 
rui^e,  indeed,  must,  in  general  be  celebrated  according  to  the  law  of 
the  country  in  which  it  takes  place  ;  but  in  general  the  rule  is,  as  to 
all  personal  contracts,  tliat  the  Law  of  Domicil  in  to  prevail.  It  was 
settled  at  a  very  early  period,  in  Conty^s  Case,  cited  in  Munro  v.  Munro 
(ubi  sup,),  when  the  House  of  Lords  was  sitting  in  appeal  on  a  Scotch 
case,  and,  therefore,  as  a  Sotch  Court ;  and  they  held  that  a  domiciled 
Scotchman,  having  a  child  by  an  Englishwoman  in  England  and  after- 
wards marrying  her,  that  child  was  by  the  Scotch  Law  legitimated. 
In  the  case  of  Conty,  to  which  I  have  referred  (Chiessi^re,  Joum,  des 
Princ.  And.  des  Pari.,  tom.  vii.  b.  vii.  c.  vii. ;  Bitrge's  Co.  Col.  and  For. 
Laws,  106),  a  domiciled  Frenchman,  residing  temporarily  in  England, 
married  an  Englishwoman,  and  the  French  Courts  decided  according 
to  the  same  doctrine.  On  the  other  hand,  I  believe  it  is  the  law  both 
in  France  and  England,  that  if  a  person,  admittedly  of  English 
Domicil,  were  in  France  to  have  connection  with  a  Frenchwoman,  the 
child,  the  result  of  that  connection,  would,  if  nothing  more  took  place, 
be  illegitimate.  Then  the  question  is,  whether  the  additional  circum- 
stances which  I  have  here  to  consider  make  any  difference.  I  am  not 
aware  that  these  circumstances  have  ever  before  been  the  subject  of 
judicial  cognisance — viz.  |hat  the  father  should  be  a  Domiciled  English- 
man at  the  time  of  the  birth,  and  a  Domiciled  Frenchman  at  the  time 
of  the  marriage.  That  distinguishes  it  from  Lloyd^s  Case  {anU,  note), 
for  there  the  Court  treated  the  father's  Domicil  of  Origin  as  doubtful. 
It  was,  therefore,  not  so  difficult  to  hold  that  he  was  a  domiciled 
Frenchman  at  the  time  of  the  birth  in  1826,  when  he  had  already 
resided  there  for  several  years,  and  with  other  circumstances  more 
favourable  to  a  French  domicil  than  are  to  be  found  here.  I  have 
examined  what  is  the  ground  or  theory  as  to  subsequent  ceremonies 
of  marriage  both  according  to  the  French  Code,  as  also  the  Boman 
Law — of  authority  in  France  as  it  is  in  Scotland.  But  the  course  of 
decisions  in  France  have  cleared  several  points  more  than  in  Scot- 
land.   In  the  first  place,  the  Roman  Law  clearly  proceeds  wholly  upon 
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the  fiction  that  the  sabeeqnent  marriage  evidenoes  a  oonaent  to  have 
paned  at  the  time  of  the  comiection  of  which  the  child  was  bom  ;  and 
aoooidingly  Merlin  in  his  lUperUnre  shows  how  the  old  Roman  Law 
fonnd  gr^  difficulty  when  an  intermediate  r^rnlar  marriage  with 
somebody  else,  as  in  Kerr  t.  Martin  {vhi  nip.),  had  taken  place  be- 
tween the  birth  of  the  child  and  the  subsequent  marriage  of  the 
parents  ;  and  it  oonsidaed  such  intermediate  mainage  to  be  an  ob- 
stacle to  the  Intimation  of  the  child ;  because,  if  upon  the  snbse- 
qnent  ceremony  and  declaration  before  witnesses  the  parties  shoold  be 
held  to  haye  been  mairied,  in  fact,  from  the  time  of  their  fint  con- 
nection, the  intermediate  mainage  was  an  adultery,  and  that  ofbpring 
spurious.  The  settled  rule,  however,  now  acknowledged  in  France  is 
as  laid  down  in  Fothier  im  the  Marriage  Contract  (part  y.  c.  u.  b.  3, 
art.  421).  He  says,  '*  The  fiction  of  retroaction  is  not  absolutely  neces- 
sary for  legitimation  ;  it  is  enough  if  it  can  be  supposed  at  the  time 
of  the  connection  the  parties  had  that  connection  in  view  of  the 
marriage  which  they  then  proposed  to  contract,  that  one  of  the  parties 
afterwards  changed  his  intention  of  marrying  another  person;  but 
that  after  the  dissolution  of  that  marriage  the  original  parties  at  length 
executed  their  first  intention."  That  principle  seems  to  be  considered 
as  now  settied  in  France,  and  adopted  by  Merlin.  But  the  whole 
retrospective  or  other  action  in  legitimating  the  ofbpring  must  rest  on 
some  contract  in  some  way  or  other.  The  Roman  Law  seems  to  have 
put  it  on  this  intelligible  ground — ^riz.  that  the  connection  resulting 
in  the  birth  of  a  child  was  an  inchoate  contract,  which  the  parties  in- 
tended to  fulfil ;  but  that  if  interrupted,  e.g.  by  an  interm^Liate  mar- 
riage with  another,  so  that  either  of  the  parties  to  the  inchoate  contract 
put  it  out  of  his  or  her  power  to  carry  it  out,  that  put  an  end  to  the 
contract  altogether.  And  90  far  the  Boman  and  present  French  Law 
are  alike — thai  if  the  parties  are  at  the  time  of  (Af  conception,  or  of  the 
birth,  under  a  diMhility  to  fulfU  the  contract,  as,  for  instance,  if  either 
of  them  be  married  at  the  time  of  conception,  aWuAUJh  free  to  contract 
a  marriage  at  the  time  of  the  birth,  thaJt  chUd  cannot  afterwards  be 
legitimated.  And  so  in  the  case  of  a  person  in  priest's  orders,  &c. 
There  is  another  point  not  imimportant.  It  has  been  decided,  and 
Merlin  gives  the  case  in  which  it  has  been  so  held,  that  although 
one  party,  for  instance,  the  woman,  were  entirely  ignorant  of  any 
impediment,  e.g.  of  an  existing  matrimonial  engagement  on  the  x>&rt 
of  the  man,  yet  that  that  makes  no  difference,  and  the  child  can  never 
be  legitimated.  Except  for  that  decision,  it  might  have  been  doubtful 
whether  the  French  code  intended  to  rest  on  the  want  of  contract 
at  the  time  of  conception,  or  on  the  deeper  immorality  of  the  act  as 
preventing  the  subsequent  legitimation  of  the  offspring  of  adulterous 
intercourse  :  which  latter  course  has  been  assigned  by  many  older 
authorities.  But  this  decision  shows  that  the  French  doctrine  as  to 
these  cases  rests  wholly  on  contract.  There  is  still  one  other  point 
as  to  the  French  Law  which  it  is  material  to  notice — ^viz.  that  it  has 
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been  determined,  that  although  the  party  may,  at  the  time  of  his  sub- 
sequent marriage,  recognise  the  child  as  his  own  ofbpring,  still,  if  it 
can  be  shown  that  the  child  was  not  his  own  offspring,  or  if  the 
matter  rest  even  in  doubt,  there  can  be  no  legitimation.  In  the 
Bipertoire  (Merlin,  tom.  xvii.  p.  37,  art.  ''Legitimation,"  sect, 
ii.  s.  2)  there  is  a  case  where  Antoine  Sakiovo,  marrying  Maria 
Laurent,  wished  to  legitimate  the  offspring ;  but  the  only  evidence 
of  paternity  was  his  own  declaration,  ''  Qu'il  y  avait  eu  bonne  part," 
and  no  legitimation  took  place.  As  to  the  law  of  England  in  the  case 
of  children  bom  out  of  matrimony,  there  can  be  no  doubt.  In  Birth- 
uhisUe  y.  VardiU{'ubi  mtp.).  Lord  Brougham,  who  was  most  in  favour 
of  the  legitimacy,  admitted  that  since  the  Statute  of  Merton,  when  it 
was  enacted  that  instead  of  sending  to  the  ordinary  open  writs  of 
inquiry,  viz.  '*  whether  such  an  one  were  the  'legitimate  child,' writs 
were  substituted  desiring  him  to  inquire  '  whether  such  an  one  were 
bom  in  wedlock  ' "  (from  an  apprehension  that  the  canon  law  predilec- 
tions of  the  prelates  might  lead  them  to  put  their  own  meaning  on 
the  earlier  form  of  writ),  it  is  a  rule  of  our  law,  that  a  child  bom  out 
of  wedlock  can  be  the  child  of  no  person  with  English  Domicil  except 
its  mother.  It  is  impossible  for  any  Englishman  to  acquire  any  rela- 
tion or  connection  with  it,  except  for  certain  purposes  of  the  criminal 
law  ;  and  nothing  done  at  any  subsequent  period  by  the  father  can 
improve  the  condition  of  that  child.  The  case  of  an  Englishman 
domiciled  in  a  foreign  country,  and  having  intercourse  with  a  woman 
a  native  of  that  country,  is  to  a  certain  degree  new.  In  Sheddoth  v. 
Pcttriek  (ii6i  mip,)  no  such  point  arose.  There  it  is  quite  clear  (in  the 
first  case  of  Sheddon  v.  Patrick,  i(6i  sup,)  that  the  domicil  of  the  man 
was  assumed  to  be  American,  from  some  passages  in  Lord  Kedesdale's 
judgment.  But  in  the  second  case  of  Sheddon  v.  Patrick  (ubi  sup.), 
the  Court,  for  the  purpose  of  trying  whether  there  had  been  any  fraud 
in  suppressing  the  fact  that  the  father  was  a  domiciled  Scotchman  at 
the  time  of  the  conception,  thoagh  Uying  in  America,  assumed  that 
fact,  i,e,  assumed  that  he  was  a  domiciled  Scotchman ;  and  then  it 
was  held,  in  the  result,  that  the  child  could  only  make  out  a  title  to 
hold  lands  in  England  by  claiming  the  benefit  of  the  statute,  which 
declares  all  persons  to  be  natural-bom  subjects  who  are  children  of 
fathers  bom  within  the  allegiance  of  this  Crown.  The  question  which 
the  House  of  Lords  had  there  to  determine,  therefore,  was.  What  was 
the  paternity  of  the  child?  Could  he  say  that  he  was  bom  of  a 
British  father  ?  And  they  held  that  he  could  not ;  Lord  Redesdale 
saying,  in  language  quoted  by  Lord  St.  Leonards,  "The  law  of 
America  touched  him  at  his  birth,  and  he  was  and  remains  a  base -bom 
American  subject."  Lord  Brougham  says  that  you  must  indeed  follow 
the  law  of  domicil,  but  that  a  subsequent  marriage  between  the  parents 
of  a  bastard  did  not  effect  legitimation  ah  initio — ^that  it  did  not  &x  the 
father  with  the  relation  of  paternity  ab  initio.  He  thought,  therefore, 
that  the  legitimation  did  not  take  place  until  the  date  of  the  subse- 
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qnent  marriage,  and  that  the  law  of  America  haying  once  claimed  the 
child  as  bom  in  that  allegiance,  nothing  subsequently  done  by  the 
parents  could  affect  that  allegiance,  which  would  be  affected  if  their 
marriage  could  affect  the  paternity  of  the  child ;  and  that  he  was  from 
the  beginning  an  alien.  This  question  does  not  necessarily  involve 
the  question  of  indelibility  of  bastardy.  It  may  well  be  held  that  the 
comity  which  one  nation  generally  extends  to  the  decisions  of  another 
does  not  extend  to  this  question  of  lineage.  That  is  a  question  which 
each  nation  may  well  decide  for  itself ;  and  that  question  scarcely 
came  at  all  under  consideration  in  Sheddon  v.  Patrick.  It  was  a  good 
deal  discussed  in  Munro  v.  Mimro  ;  and  there  are  some  very  im- 
portant observations  of  Lord  Cottenham  addressed  to  that  in  7  CI. 
<b  Fin.  872.  Lord  Cottenham  clearly  holds  that,  in  dealing  with 
the  case  of  a  domiciled  Scotchman,  he  carries  the  law  of  his  domidl 
always  about  with  him  as  to  personal  contracts,  and  that  the  accident 
of  the  place  of  the  child's  birth  is  of  no  consequence.  *  The  present 
is  the  converse  case — viz.  that  of  the  child  of  a  domiciled  Englishman 
living  in  France.  Nothing  can  be  founded  upon  the  fact  of  the 
mother  being  French.  If  that  could  be  so,  then  it  would  be  an  im- 
portant circumstance  in  considering  the  case  of  a  natural  child  bom  in 
this  country  of  a  French  mother  ;  which  clearly  it  would  not.  Then 
we  have  Lord  Cottenhani's  declaration,  that  the  domicil  of  the  man, 
and  the  consequences  of  that  domicil,  are  not  to  be  affected  by  the 
law  of  the  country  in  which  the  child  may  happen  to  be  bom.  A 
doubt  seems  often  to  have  been  entertained  whether  the  place  of  the 
birth  of  the  child  ought  not  to  be  taken  to  determine  the  domicil  ad 
hoc  of  the  parents.  That  may  be  traced  in  the  question  of  the  Lord 
President  in  Munro  v.  Munro,  in  his  judgment  in  the  inferior  court. 
"  I  cannot  see,"  he  says,  '*what  the  domicil  has  to  Ho  with  it.  The 
child  was  bom  in  England ;  whether  the  father  were  Turk  or  Scutch- 
man  is  immaterial."  That,  however,  proved  to  be  an  erroneous  view. 
The  question  was  tried  in  France  so  long  ago  as  1672,  in  the  case  of 
Conty  {uhi  wfp.).  In  Munro  v.  Munro,  Lord  Cottenham  dealt  with 
the  case  entirely  on  the  ground  of  the  domicil  of  the  parents  ;  and 
the  same  principle  seems  to  have  been  in  the  mind  of  Lord  Bedesdale 
in  Sheddon  v.  Patrick.  (And  see,  also,  Lord  Redesdale's  observations 
in  The  Strathmore  Peerage  Case,  4  WUs.  d:  Sh.  App.  94.)  Merlin, 
in  another  able  work,  "  Questions  de  Droit  "  (vol.  ix.  p.  171,  art 
"  Legitimation,"  s.  1),  notices  the  conflict  between  the  French  and 
English  law  on  this  point.  It  has  caused  me  some  doubt  to  find  this 
sort  of  distinction  made — viz.  that  there  is  a  difference  when  the  child 


•  The  law  of  the  country  where  the  marriage  is  celebrated  ascertained  its 
validity ;  the  law  of  the  country  of  domicil  regulated  its  civil  consequences.  Bat 
if  the  place  of  the  marriage  be  not  material,  still  less  can  the  place  of  birth  be  so 
considered. 
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u  bom  in  a  country  where  bastardy  is  indelible,  and  when  he  is  bom 
in  a  country  where  it  is  not  bo.  But  since  I  have  come  to  the  con- 
clusion that  it  is  the  law  of  the  domicil  of  the  parent  alone,  and  not 
the  law  of  the  country  of  the  child's  birth,  whidi  is  to  goyem,  I  have 
felt  that  this  doubt  may  be  disregarded.  The  law  of  domicil  in  such  . 
a  case  as  this,  fastening  upon  the  child  at  the  time  of  birth,  shows 
▼ery  strongly  that  this  must  be  so.  For  the  child  is  driven  to  tlus 
difficulty — as  a  domiciled  French  citizen  it  claims  to  be  legitimate, 
and  points  for  its  father,  to  whom  ?  To  a  domiciled  Englishman.  But 
in  that  case  the  child  is  obliged  to  concede  that,  following  the  domicil 
of  its  father,  it  had  from  its  birth  an  English  domicil,  and,  being  bom 
before  marriage,  is  an  illegitimate  English-bom  child,  and,  as  such, 
incapable  of  ever  establishing  here  any  connection  with  his  putative 
father.  And  even  according  to  the  French  rule,  that  where  there  is 
any  obstacle  preventing  the  contract  supposed  by  the  French  doctrine 
the  child  cannot  afterwards  be  legitimated,  there  is  something  to  be 
urged.  For  here  an  Englishman  is  in  this  predicament — he  cannot 
enter  into  such  a  contract  legally,  according  to  the  law  of  his  domicil. 
His  language,  upon  its  being  suggested  to  him  to  enter  into  such  a 
contract,  must  be  that  he  cannot  do  it ;  that  no  act  of  his  (except  a 
previous  legal  marriage)  can  make  the  child  his  ;  that  it  must  be  and 
for  ever  remain  the  child  of  nobody.  And  ib  would  be  immaterial 
that  the  woman  was  ignorant  of  the  English  law  in  this  respect,  on 
the  same  principle  as  that  case  which  I  have  already  cited  from  Merlin. 
So,  also,  that  other  case,  cited  by  Merlin,  to  show  that  the  French 
Courts  will  not  permit  legitimation  where  the  paternity  is  doubtful, 
is  of  the  same  tendency,  and  shows  that  the  doctrine  of  legitimation 
of  children  bom  out  of  wedlock  cannot  be  applied  in  our  English 
courts,  where  the  paternity  is  not  only  doubtful  in  some  cases,  but 
absolutely  null  in  alL  There  are,  however,  other  circumstances  and 
argumraits  in  this  case  which  would  lead  me  with  equal  clearness  to 
the  same  conclusion,  that  the  law  which  in  France  permits  the  legiti- 
mation of  base- bom  children  has  no  application  in  these  courts,  in 
this  particular  case  at  all  events.  It  is  dear  to  me  that  the  code 
requires  that  the  child  should  be  recognised  by  both  the  parents, 
either  at  the  time  of  marriage  or  before,  if  it  was  not  done  in  the  act 
of  birth,  in  order  to  complete  legitimation.  The  recognition  by  one 
parent  alone  will  not  do.  Now,  it  is  said  that  there  wss  here  the 
recognition ;  but  because  the  act  of  birth  was  clearly  by  the  father 
alone,  reliance  is  placed  upon  what  took  place  at  the  marriage  in 
1846,  where  such  a  statement  was  ''paraph^,"  i,e.  marked  with  the 
initials  of  both  parents.  Now,  it  is  dear  from  Merlin  {Repertoire, 
vol.  xvii.  p.  37),  that  the  recognition  in  the  act  of  birth  ought  to  be 
by  both  parents.  '*  It  is  unanimously  agreed,"  he  says,  "  that  a  new 
recognition  is  not  required  before  the  marriage,  if  the  father  and 
mother  have  both  appeared  at  the  act  of  birth."  Then  the  next  event 
is  th^  marriage  in  1841  at  the  English  Embassy.     It  is  argued  that 
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that  was  a  nullity,  all  the  parties  having  a  French  domicil  at  that 
time.  Even  if  that  were  so,  the  Act  of  6  Qeo.  lY.  {cmU)  is  quite 
express,  and  gives  a  sanction  to  all  British  subjects  so  maiiying, 
whether  domiciled  or  not.  I  must  hold  that  to  be  a  good  marriage. 
There  may  be  difficulties  in  cases  where  the  English  law  lays  a  positive 
bar  to  a  union  not  forbidden  by  the  law  of  the  country  in  which  both 
the  parties  are  domiciled — e,g.  where  a  man  marries  his  deceased 
wife's  sister  in  any  foreign  country.  I  apprehend  that  in  this  case, 
although  the  many  interpositions  required  by  the  French  law  were 
not  observed,  I  am  obliged  to  hold  this  to  be  the  real  marriage,  and 
consequently  the  ceremony  of  1846,  as  far  as  the  marriage  was  con- 
cerned at  all  events,  to  be  a  nullity,  and  at  this,  the  real  marriage  in 
1841,  there  was  no  recognition.  M.  Cr^mieuz,  in  his  opinion,  which 
has  been  taken  in  this  case,  has  assumed  the  domicil  throughout  to 
be  English.  M.  Du  TiUeul's  argument  to  the  same  seems  founded  on 
the  errroneous  assumption  that  no  French  domicil  can  be  acquired 
without  letters  of  permission  from  the  government.  The  incon- 
venience which  would  result  from  my  coming  to  any  other  conclusion 
than  that  to  which  I  have  come  would  be  extreme.  In  a  case  like 
the  present,  a  grandfather  disposing  of  his  property  in  favour  of  his 
son  for  life,  with  remainder  to  his  son's  legitimate  children  who  should 
survive  him,  might  be  quite  aware  that  the  son's  family  was  in  this 
condition — viz.  that  he  had  two  legitimate  children,  was  a  widower, 
and  cohabiting  with  a  woman  by  whom  he  had  several  natural 
children.  Could  it  be  reasonably  intended  or  contemplated  by 
the  grandfather  that  the  son  might,  at  any  time  after  his  decease, 
go  and  domicil  himself  in  France,  marry  his  mistress,  and  thus 
bring  in  all  his  natural  children  to  share  with  the  two  bom  in 
wedlock?  It  may  be  said  that  that  is  already  the  law  in  France 
and  in  Scotland.  But  the  question  is,  whether  it  is  fsdr  to  apply 
such  a  doctrine  in  construing  the  will  of  an  Englishman.  A  testator 
might  justly  complain  if  our  law,  which  does  not  permit  such  a 
thing  to  be  done  directly,  were  to  allow  it  to  be  brought  about 
by  a  side-wind,  by  the  father  going  abroad.  I  ask  the  question 
which  Lord  Oottenham  asked  in  Munro  v.  Munro  (ubi  atep.).  Can 
the  question  of  the  legitimacy  of  the  child  of  an  Englishman 
be  affected  by  the  place  where  the  child  is  bom?  Answering  tins 
question  in  the  negative,  I  think  it  unnecessary  to  require  any  further 
evidence  as  to  the  subsequent  domicil  of  William  Wright,  since,  even 
if  that  were  French,  I  should  be  against  the  legitimation  of  Mrs. 
Williams.  I  have  looked  into  the  case  of  Ashford  v.  Tvstin  (Sir  J. 
Parker,  Y.-C,  July  28, 1852,  only  reported  in  Lovell's  Monthly  Digest, 
1852,  p.  389),  the  papers  in  which  were  handed  to  me.  That  was 
mercdy  the  old  case  of  Munro  v.  Munro,  An  Englishwoman  domiciled 
in  France  formed  an  illicit  connection  with  a  Frenchman,  who  after- 
wards married  her.  In  such  a  case  the  French  law  was  held  to  apply, 
which  declares  that  she  was  his  wife  from  the  first  connection,  and  the 
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legitimated  child  bom  before  wedlock  was  held  to  be  entitled  along 
with  the  children  bom  in  wedlock.  But  that  was  not  the  case  of  an 
Englishwoman  at  all.  ...  * 


*  2  Jvritt  iKS.),  470.   See  also  2  Kay  ^  Johuton,  699  ;  25  Law  Journal  {N.S.^ 
623. 
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CHAPTER   XXV. 

GUARDIANSHIP. 

DXLIII.  Guardianship  is  the  next  Relation  of  Family 
which  requires  consideration  (a). 

This  subject  admits  of  two  principal  divisions : — 

First,  as  to  the  choice  or  constitution  of  the  Guardian. 

Secondly,  as  to  his  power  when  chosen  or  constituted. 

The  last  head  is  again  divisible  into  considerations  respect- 
ing— 1,  the  person ;  2,  the  property  of  the  Ward. 

The  Ward  may  be  either  a  minor  (J),  or  a  lunatic  (c), 
or  a  person  placed  under  the  control  of  a  Guardian  on  ac- 
count of  his  excesses — a  category  not  recognised  by  the  Law 
of  England. 

DXLIV.  And,  first,  with  respect  to  the  choice  and  con- 
stitution of  the  Guardian. 


(a)  Savigny,  VIII.  §  380,  §  396,  iii.  JBar,  §  106.     Whartati,  ch.  vi. 

Bocco,  pp.  52-59,  241-245,  &c. 

Falix,  1.  ii.  t.  i.  c.  ii.  iv.  Des  Quad-Coivtrats. 

Putter,  B.  62,  III.  Von  der  Fremden  Vormwndschaft, 

WOchter,  8.  23. 

Shoeffner,  8.  41. 

Story,  ch.  xiii.  §§  492-506,  ed.  Bennett,  1872. 

As  to  que8tions  of  Domicil  between  Guardian  and  Ward,  t^ide  a»iU, 
ch.  ix. 

See,  also,  De  Ma/rteii^  Di'oit  des  Oens,  1.  iii.  ch.  iL  a.  98. 

(6)  Fcelix,  88.  88,  456. 

'^Ainai  en  France"  (he  Bays)  "\h  nomination  de8  tuteurs  d'un 
mineur  est  rang^  dans  la  cai^gorie  des  actes  de  jurisdiction  volon- 
taire." 

(c)  Vide  post,  distinction  between  contentioiif:  and  voluntary  juris- 
diction. 
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Upon  the  general  question^  Yattel  says  that  '^  It  belongs 
to  the  domestic  judge  to  nominate  tutors  and  guardians 
"  for  minors  and  idiots.  The  law  of  nations,  which  regards 
the  common  advantage  and  the  harmony  of  States,  re- 
quires therefore  that  such  nomination  of  a  tutor  or  guar- 
'^  dian  be  valid  and  recognised  in  all  States  in  which  the 
*^  ward  may  have  business  to  transact"  {ou  le  pupitte  pent 
avoir  des  affaires). 

The  reason  and  the  law  of  most  modem  States  are  stated 
with  great  perspicuity  by  Vinnius : — *^  Tutela  ex  eorum  nu- 
"  mero  est "  (he  says)  "  quae  in  genere  et  quasi  in  abstracto 
"  sunt  juris  gentium^  et  in  concreto  juris  civilis.  Nam  ut 
^^  ineuntis  setatis  inscitia  atque  imbecillitas  alterius  provec- 
'^  tioris  prudentia  atque  arbitrio  constituatur  ac  gubemetur, 
*^  juri  naturali  conveniens  est,  quod  et  apud  omnes  gentes 
procul  observatur.  At  forma  regendi,  qualitas  persons 
tutoris,  ejusque  constituendi  modus,  potestatis,  quam  habet, 
''  circumscriptio,  h»c  omnia  sunt  juris  civilis,  prout  qufeque 
"  civitas  ordinaverit "  (rf). 

DXLY.  The  reason  of  the  thing  seems  to  point  out  that 
guardianship,  in  its  origin,  was  an  institution  of  natural  law : 
"  Impuberes  autem  in  tuteld  esse  naturali  juri  conveniens 
^^  est :  ut  is  qui  perfectse  setatis  non  sit  alterius  tutel&  rega- 
"  tur  ^\e) ;  the  institution  rises  indeed  on  account  of  its  in- 
trinsic importance  to  the  dignity  of  a  public  concern  (munus 
publicum),  but  its  root  is  in  the  natural  relation  of  family. 

The  Guardian  is  put  over  the  pBrson  and  property  of  the 
Ward ;  he  ought  to  be  a  person  chosen  by  the  family,  and 
out  of  the  family,  as  having  a  natural  interest  in  the  protec- 
tion of  both.  Such  was  the  doctrine  of  the  Statesmen  of 
France,  as  appears  in  the  discussions  which  preceded  the 
introduction  of  the  law  upon  this  matter  into  the  Code 
Napoleon.  They  borrowed  in  this,  as  in  other  respects, 
their  wisdom  from  Domat,  who  considered  guardianship  as 


(d)  Comment,  Instit.  Tit,  de  AtUi(m,  tut,  cited  Bocco,  p.  64. 

(e)  Instit,  1.  i.  t.  xx.  6. 
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belonging  to  the  class  of  obligations  contracted  without  posi- 
tiye  convention,  imposed,  like  that  of  parental  duty,  by  the 
eternal  laws  of  nature  and  the  interests  of  all  civilised 
society,  which  do  not  suffer  the  abandonment  of  orphans ; 
and  he  laid  down  that  it  was  according  to  natural  feeling 
that  the  Guardian,  both  for  person  and  property,  should  be 
chosen  out  of  the  connections  of  the  Ward. 

DXLYI.  This  subject  has,  in  fact,  been  considered  by 
all  nations,  unless  we  except  the  earliest  periods  of  ancient 
Borne,  as  appertaining  in  a  greater  or  less  degree  to  con- 
siderations of  Public  Policy,  as  well  as  to  those  which  con- 
cern Private  Rights. 

Throughout  Germany  it  has  obtained  almost  exclusively 
the  former  character.  The  Stat«  interferes  to  exercise,  by 
the  appointment  of  a  Guardian,  that  care  over  the  helpless 
and  imbecile,  which  is  one  of  the  primary  objects  of  its 
institution;  nor  is  this  public  character  of  Guardianship 
affected  by  the  circumstance  that  some  of  the  consequences 
of  this  public  trust  fall  under  the  category  of  Private 
Rights  (/). 

DXLYII.  The  jurisprudence  of  the  Eongdom  of  the 
Two  Sicilies  upon  the  reception  of  the  Law  of  Foreign 
Guardianship  was,  as  on  other  matters  of  Comity,  enlightened 
and  just. 

This  jurisprudence  ranked  Guardianship  among  the 
munera  puhlica^  indeed,  but  those  qu(B  respiciunt  rem  pri- 
vatam^  and,  therefore,  though  it  excluded  foreigners  from  the 
discharge  of  offices  affecting  the  Government  of  the  State 
{rem  publicam\  it  admitted  them  to  the  discharge  of  the  office 


(/)  The  subject  is  very  fully  treated  in  the  InstituUs. 
Lib.  i.  t.  xiii.  De  tutelia, 

,,      t.  xiv.  Q\d  tedamefito  UUores  dari  poss^mt. 

„       t.  zv.  De  legUimd  agnatonim  tutdd. 

,,      t.  xvii.  De  legUimd  p<Urofwnim  tuteld, 

„      t.  idx,  De  fidudarid  tuteld, 

,,      t.  XX.  De  Atiliano  tutore. 
Et  vide  t.  xxi.  t.  xxii.  t.  xxiii.  t.  xxiv.  t.  xxv.  t.  xxvi. 
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of  the  Guardianship  with  some  just  limitatious.  Foreigners 
were,  as  a  general  rule^  recognised  as  Guardians  over  the 
persons  both  of  foreigners  and  of  native  subjects ;  but  in 
cases  where  the  interests  of  native  subjects  were  concerned 
those  foreigners  only  who  had  by  some  public  act  of  the 
State  been  admitted  to  a  domicil  in  the  State,  and  not  those 
who  were  merely  residents  {semplicemeiite  residenti)  (ff), 

DXLVIII.  Whatever  may  be  the  differences  in  the  Posi- 
tive Laws  of  different  States  with  respect  to  the  mode  of 
constituting  a  Guardian,  the  rule  of  International  Comity 
imperatively  demands  that  a  Guardian  duly  constituted 
according  to  the  Law  of  the  Domicil  of  the  Ward  should  be 
recognised  as  such  by  all  other  countries. 

In  the  case  of  the  minor  that  domicil  is  usually  identical 
with  that  of  the  deceased  father.  The  case  of  the  lunatic 
will  be  presently  considered. 

Secondly,  with  respect  to  the  power  of  the  Guardian  over 
the  person  of  the  Ward. 

The  jurisprudence  of  England  upon  almost  every  branch 
of  the  subject  of  Foreign  Guardianship  has  been  till  recently 
unsatisfactory  and  at  variance  with  the  principles  of  Inter- 
national Comity  (A).  Still  more  so  is  the  jurisprudence  of 
the  United  States  of  North  America.  In  them  the  rights 
and  powers  of  Guardians  are  considered  as  bounded  by  the 
locality  in  which  they  are  constituted,  and  as  not  extending 
in  any  degree  to  their  Wards  in  other  States ;  upon  the 
same  reasoning  and  principle,  it  is  said,  as  those  which  cir- 
cumscribe the  power  and  right  of  the  Foreign  Executor 


(g)  EoccOy  59. 

(h)  Johnstone  v.  Beattie,  10  Clk,  d;  Finnellyy  in  which  an  unBuccess- 
f al  attempt  was  made  to  establish  the  authority  of  a  foreign  Guardian 
over  a  Ward.  But  in  this  case  Lords  Brougham  and  Campbell  were 
opposed  to  Lords  Lyndhurst,  Oottenham,  and  Langdale  ;  and  it  would 
seem  to  be,  as  I  have  said,  corrected  by  Stiiart  v.  Bute,  9  H.  of  L,  Cases 
(1861),  463-470. 

Lord  Hardwicke  had  been  inclined  to  a  more  liberal  view.  Ex  parte 
Otio  Lewis,  1  Vesey  Sen,  298. 
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or  Administrator.  This,  to  be  sure,  seems  barbarous 
enough  (t). 

DXLIX.  In  a  recent  English  case  (A),  where  it  appeared 
that  A.  B.,  the  infant  daughter  of  a  British  subject,  who  had 
emigrated  to  and  had  procured  letters  of  naturalisation  in 
America,  and  who  had  married  an  American  lady^  whose 
real  estate  A.  B.  inherited,  after  an  injunction  had  been 
granted  by  the  Supreme  Court  of  New  York,  to  restrain 
the  removal  of  the  infant  from  that  jurisdiction,  and  after 
the  appointment  by  the  Surrogate  of  New  York  of  a  maternal 
aunt  as  guardian,  had  been  clandestinely  removed  from  her 
residence  and  brought  to  England  by  paternal  relatives,  the 
English  Court,  on  petition  by  the  maternal  aunt  claiming 
the  custody  of  the  infant,  and  on  cross  petition  by  the 
paternal  relatives  praying  the  appointment  of  other  guar- 
dians, appointed  the  maternal  aunt  and  two  paternal  relatives 
guardians. 

The  order  of  the  Surrogate  of  New  York,  it  was  said, 
appointing  a  guardian,  will  be  recognised,  and  treated  with 
the  respect  due,  by  the  Comity  of  nations,  to  the  order  of 
the  foreign  Court ;  but  it  does  not  confer  on  the  appointee 
the  office  of  guardian  in  this  country. 

DXLIXa.  In  the  important  case  of  Stuart  v.  Bute,  de- 
cided in  1861,  the  following  were  the  propositions  of  fact 
and  law  (J) : — 

"  A.  was  the  son  of  a  person  who  was  at  once  a  Peer 
"  of  the  United  Kingdom  and  a  Peer  of  Scotland.  A. 
"  was  bom  in  September  1847.  A.'s  father  had  estates  in 
'^  both  countries,  and  resided  at  intervals  in  both.     He  died 

in  England^  in  March  1848.     A.'s  mother  was,  in  May 

1848,  appointed  by  the  Court  of  Chancery  his  guardian, 
*^  and  A.'s  uncle  (the  heir  presumptive  to  the  title)  was  ap- 

(i)  Story y  i6.  citing  MorriU  v.  Dickey ,  1  Johns.  {Americ,)  Cli,  Bep. 
153  ;  Kraft  v.  Vickery,  4^  OiU  <b  Johns,  (Jlweric.)  Rep.  332. 

(A)  Dawson  v.  Jay  (1854),  1  Jurist,  N.  8.  39  ;  b.c.  2  SmaU  d: 
Giffard's  Bep,  199. 

{I)  See  maiginal  note  to  case. 
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pointed  Tutor  at  Law  in  Scotland.  This  appointment 
gave  him  no  right  to  the  custody  of  the  infant's  person^ 
but  only  conferred  on  him  the  management  of  the  pro- 
perty till  the  infant  should  become  fourteen  years  of  age. 
''A.'s  mother  died  in  Scotland,  in  December  1859.  By 
^*  the  will  of  the  mother  S.  and  M.  were  appointed  guar- 
^'  dians^  and  that  appointment  was  confirmed  by  the  Yice- 
Chancellor^  by  whom  a  scheme  for  the  infant's  education 
was  prepared  and  approved  of.  A.  was  then  in  Scotland, 
under  the  personal  care  of  M.  She  promised  to  bring 
him  to  England  to  be  educated^  as  S.  proposed^  in  accor- 
"  dance  with  the  scheme  of  the  Court  of  Chancery.  She 
brought  him  to  London^  but^  in  consequence  of  disagree- 
ments between  herself  and  S.,  suddenly  carried  him  back 
to  Scotland.  Proceedings  in  the  Court  of  Session  were 
instituted,  to  compel  her  to  give  up  the  custody  of  the 
infant  to  S. ;  but  though  the  Court  of  Chancery  had,  on 
the  application  of  S.>  directed  that  he  should  be  brought 
back  to  England  to  be  educated,  the  Court  of  Session 
pronounced  an  interlocutor,  postponing  the  case  for  nearly 
^'  four  months ;  and  afterwards  two  other  interlocutors,  in- 
"  terdicting  anybody  whatever  from  taking  the  infant,  *  a 
"  *  domiciled  Scotch  subject,'  out  of  the  jurisdiction  of  the 
"  Court  of  Session." 

The  Lord  Chancellor  (Lord  Campbell),  in  delivering  his 
judgment  in  the  House  of  Lords,  said: — 

The  Court  of  Session  had  undoubted  jurisdiction  over 
the  case.  By  their  nobile  officium,  conferred  upon  them 
"  by  their  sovereign  as  parens  patriot,  it  is  their  duty  to 
"take  care  of  all  infants  who  require  their  protection, 
**  whether  domiciled  in  Scotland  or  not.  But  I  venture  to 
"  repeat,  what  I  laid  down  for  law  in  this  House  nearly 
"  twenty  years  ago  (wi),  that  *  the  benefit  of  the  infant,  which 
"  *  is  the  foundation  of  the  jurisdiction,  must  be  the  test  of 
"  *  its  right  exercise.'     Can  any  human  being  doubt  that  on 

(m)  Johnstone  v.  Beattie,  10  C,  d  F,  122. 
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"  the  20th  of  July,  1860,  it  would  have  been  for  the  benefit 
**  of  the  infant  Marquis  of  BtUe  that  he  should  be  taken  from 
*'  the  custody  of  Lady  Elizabeth  Moore  and  the  nurse,  and 
'^  sent  to  a  public  school,  under  the  superintendeuce  of 
*^  General  Stuarty  who  had  been  selected  as  guardian,  with 
*^  the  consent  of  the  whole  Bute  family,  and  whom  Lady 
*^  Elizabeth  herself  had  described  as  so  peculiarly  well 
^^  qualified  to  act  as  guardian  to  a  young  nobleman  ? 

'^  The  refusal  to  interfere  is  rested  on  the  deci^on  of  this 
**  House  in  Johnstone  v.  Beattie,  and  I  do  sincerely  be- 
lieve that  that  decision  was  the  true  cause  why  the  Court 
of  Session  in  this  case  refused  to  interfere.  I  regret  that 
decision,  and  I  must  confess  that  in  some  of  the  proceed- 
ings in  that  case,  and  in  the  language  of  some  members 
of  your  Lordships'  House  who  took  part  in  that  decision, 
there  was  ground  for  the  Scotch  judges  apprehending  that 
the  Court  of  Chancery  was  encroaching  on  their  jurisdic- 
tion. The  application  for  English  guardians  there  made 
was  certainly  with  an  intention,  which  the  parties  making 
it  entertained,  to  supersede  the  Scotch  guardians  who  had 
been  duly  appointed  to  the  female  child  in  Scotland  under 
her  father's  will — she  being  domiciled  in  Scotland — ^being 
in  England  only  for  a  temporary  purpose — having  landed 
^'  estates  in  Scotland — having  no  property  whatever  in 
England — there  being  a  prayer  in  the  bill  for  appointing 
English  guardians,  so  that  the  Scotch  guardians  should 
^'  account  to  them,  and  there  being  no  suggestion  that  the 
'^  Scotch  guardians  had  in  any  respect  misconducted  them- 
^*  selves,  or  were  in  any  respect  incompetent  to  take  charge 
of  her  education.  But  all  that  can  be  considered  as  judi- 
cially decided  by  the  House  was,  that  if  there  be  a  foreign 
*^  child  in  England^  with  guardians  duly  appointed  in  the 
child's  own  country,  the  Court  of  Chancery  may,  without 
any  previous  inquiry,  whether  the  appointment  of  other 
*^  guardians  in  England  is  or  is  not  necessary,  and  would 
'*  or  would  not  be  beneficial  for  the  child,  make  an  order 
"  for  the  appointment  of  English  guardian?.     Allowing  the 
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jarisdiction  of  the  Court  of  Chancery,  I  thought  that  it 
was  not  properly  exercised  for  the  good  of  the  infant,  and 
that  such  an  exercise  of  it  was  a  dangerous  precedent  for 
the  appointment  of  guardians  to  any  foreign  child  re- 
siding casually  in  England  for  health,  education,  or  amuse- 
ment, the  necessary  consequence  of  which  is  that  the 
ward,  till  reaching  the  age  of  twenty-one,  cannot  leave 
the  realm  of  England  without  leave  of  the  Court  of 
*^  Chancery*  But  the  House  did  not  decide,  and  no  member 
of  the  House  said,  that  foreign  guardians  are  to  be  en- 
tirely ignored,  or  laid  down  anything  to  countenance  the 
notion  that  a  guardian  who  has  been  duly  appointed  in  a 
foreign  country,  and  who  comes  into  England  or  Scotland  to 
reclaim  a  ward  stealthily  carried  away  from  him,  is  to  be 
^'  treated  as  a  stranger  and  an  intruder.  On  the  contrary, 
^'  an  alien  father  whose  child  had  been  so  carried  away  from 
'^  him,  and  brought  into  England,  would  undoubtedly  have 
"  the  child  restored  to  him  in  England  by  a  writ  of  habeas 
"  corpus ;  and  I  believe  that  the  same  remedy  could  be 
*^  afforded  to  a  foreign  guardian,  standing  in  loco  parentis^ 
^^  on  the  ravishment  of  his  ward." 

Lord  LangdaUy  one  of  the  Lords  who  concurred  in  the 
judgment  of  the  House  in  Johnstone  v.  Beattie  (n),  said : — 
^^  If  it  should  unhappily  become  necessary  to  call  upon  the 
"  Courts  of  the  two  countries  to  exercise  their  powers,  I 
"  know  of  nothing  which  would  render  it  impracticable  for 
''  the  English  Court  of  Chancery  to  order  the  guardian 
^^  resident  in  England  to  deliver  up  that  infant  to  the  guar- 
^^  dian  resident  in  Scotland,  And  why  should  we  doubt 
'^  that  the  Scotch  Courts  would  consider  beneficial  to  the 
'^  infant  the  same  couse  of  management  which,  upon  evident 
consideration,  had  been  approved  by  the  English  Court  of 
Chancery,  and,  if  necessary,  order  the  guardian  resident 
in  Scotland,  being  the  tutor  or  curator  there,  to  deliver 
'*up  the  infant  to  the  guardian  resident  in  England?    I 

(n)  10  Clark  db  Fm.  150. 
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"  cannot  anticipate  differences  of  opinion^  or  that  either  of  the 
"  Courts  would  have  any  difficulty  in  directing  that  which 
^^  would  be  most  beneficial  to  the  infant*  It  is  not  reason- 
^'able  to  suppose  that  the  Courts  of  the  two  countries 
"  would  conflict  in  such  a  matter.  If  difficulties  should 
*^  occur^  they  must  be  met  as  they  best  may,  by  adopting 
^^  that  course  which,  under  the  circumstances,  shall  appear 
"  to  be  for  the  benefit  of  the  infant. 

'^  I  must  use  the  freedom  to  obserre,  that  whatever  opinion 
^*  the  Scotch  judges  may  justly  form  of  the  decision  of  this 
*^  House  in  Johnstone  v.  Beattie,  they  would  have  acted  with 
more  dignity,  and  more  magnanimously,  as  well  as  more 
judiciously,  if  they  had  calmly  and  promptly  considered 
"  what  was  for  the  benefit  of  the  infant,  and  had  recollected 
^^  that  a  Court  may  not  only  be  censured  for  exceeding  its 
^^  jurisdiction,  but  for  declining  to  exercise  its  jurisdiction  for 
^^  the  relief  of  a  suitor,  from  the  apprehension  that,  in  another 
'*  cause,  its  jurisdiction  has  been  unjustifiably  encroached 
"  upon  by  another  Court. 

'^  I  can  take  upon  myself  to  say  that  Johnstone  v.  Beattie^ 
whether  properly  or  improperly  decided,  is  no  authority 
whatever  for  the  interlocutor  of  the  20th  July  appealed 
against.     In  perfect  harmony  with  that  decision,  the  peti- 
tion praying  for  the  restitution  of  the  ward  to  the  guar- 
dian might  have  been  immediately  granted." 
Lord  Cranworth  said : — ^'  I  would  make  a  passing  obser- 
^^  vation  upon  the  case  of  Johnstone  v.  Beattie.     Perhaps  it 
^^  might  have  been  a  decision  more  consonant  to  the  prin- 
ciples of   general   law   to  have  held  there  that  every 
country  would  recognise  the  status  of  guardian  in  the 
'^  same  way  as  it  undoubtedly  would  recognise  the  status  of 
parent,  or  the  status  of  husband  and  wife.     But  supposing 
that  not  to  have  been  the  view  taken  by  this  House,  there 
is  nothing  in  that  decision  that  could  have  been  decided 
'^  otherwise,  or  that  could  at  all  interfere  with  or  touch  the 
present  question.     For  all  that  was  decided  there  was, 
that  the  status  of  guardian  not  being  a  status  recognised 
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'^  by  the  law  of  this  country  unless  constituted  in  this 
"  country,  it  was  not  a  matter  of  course  to  appoint  a  foreign 
^^  guardian  to  be  English  guardian ;  but  that  that  was  only 
<^  a  matter  to  be  taken  into  consideration.  That  was  all 
^^  that  was  decided  in  that  case ;  and  whether  or  not  (as  I 
have  already  said)  it  might  have  been  better  to  hold  that 
the  status  of  guardian  was  to  be  itself  recognised  without 
further  inquiry,  is  quite  immaterial  to  the  present  ques- 
tion "  (o). 

A  subsequent  English  case  was  decided  (1866)  by  Vice- 
ChanceUor  Page  Wood.  In  it  the  cases  of  Stuart  v.  Bute  and 
Datrson  v.  Jay  were  referred  to,  and  the  following  proposi- 
tions of  Law  were  laid  down  (p) : — 

The  Court  will  not  from  any  supposed  benefit  to  infant 
subjects  of  a  foreign  country,  who  have  been  sent  to  this 
country  for  the  purposes  of  education,  interfere  with  the 
**  discretion  of  the  guardian  who  has  been  appointed  by  a 
foreign  Court  of  competent  jurisdiction,  when  he  wishes 
*^  to  remove  them  from  England  in  order  to  complete  their 
education  in  their  own  country.  But  the  Court  refused  to 
discharge  an  order  by  which  guardians  had  been  appointed 
over  the  children  in  this  country,  and  merely  reserved  to 
the  foreign  guardian  the  exclusive  custody  of  the  children, 
"to  which  he  was  entitled  by  the  order  of  the  Court  of  his 
own  country"  (q). 
In  support  of  these  propositions.  Sir  W.  Page  Wood 
said :— «  Having  regard  to  the  principles  of  International 
'^  Law,  and  the  course  that  all  Courts  have  taken  of  recog- 
**nising  the  proceedings  of  the  regularly  constituted 
^^  tribunals  of  all  civilised  communities,  and  especially  of 
« those  in  amicable  connection  with  this  country,  it  is  im- 
possible  for  me  entirely  to  disregard  the  appointment  of  a 
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(o)  Stuart  V.  BiUe  (Marquis) ;  Stuart  v.  Moore,  9  if.  of  L,  (1861), 
pp.  463,  466,  470. 
{p)  See  marginal  note  to  case. 
{q)  Nugent  v.  Vetzera,  2  X.  R,  Eq,  p.  704. 
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guardian  by  an  Austrian  Court  over  these  children,  who 
are  Austrian  subjects,  and  children  of  an  Austrian  father, 
merely  because  those  who  preceded  Signer  Yetzera  in  his 
guardianship  have  taken  the  course  of  sending  the  children 
over  to  this  country  for  the  purpose  of  educating  them, 
seeing  that  he  is  now  desirous  of  revoking  that  arrange- 
ment. I  am  now  asked,  in  effect,  to  set  aside  the  order  of 
the  Austrian  Court,  and  declare  that  this  gentleman,  so 
appointed,  cannot  recall  his  wards  who  have  been  sent  to 
this  country  for  the  purpose  of  their  education.  It  would  be 
fraught  with  consequences  of  very  serious  difficulty,  and  con- 
trary to  all  principles  of  right  and  justice,  if  this  Court  were 
to  hold,  that  when  a  parent  or  guardian  (for  a  guardian  stands 
exactly  in  the  same  position  as  a  parent)  in  a  foreign 
country  avails  himself  of  the  opportunity  for  education 
afforded  by  this  country,  and  sends  his  children  over  here, 
he  must  do  it  at  the  risk  of  never  being  able  to  recall 
them,  because  this  Court  might  be  of  opinion  that  an 
English  course  of  education  is  better  than  that  adopted 
in  the  country  to  which  they  belong.  I  cannot  conceive 
anything  more  startling  than  such  a  notion,  which  would 
involve,  on  the  other  hand,  this  result,  that  an  English 
ward  could  not  be  sent  to  France  for  his  holidays  without 
the  risk  of  his  being  kept  there  and  educated  in  the  Roman 
Catholic  religion,  with  no  power  to  the  father  or  guardian 
to  recall  the  child.  Surely  such  a  state  of  jurisprudence 
would  put  an  end  to  all  interchange  of  friendship  between 
civilised  communities"  (r). 

It  is  now  sought  to  prevent  Signer  Vetzera  from  re- 
moving the  children  so  sent  to  this  country  for  their  educa- 
^*  tion,  on  the  plea  that  this  Court  has  appointed  guardians 
"  here  in  England  (for  which  the  jurisdiction  is  not  to  be 
"  disputed),  and  that  having  so  appointed  them»  the  Court 
**  will  do  no  more  than  look  at  what  is  most  for  the  benefit 
'*  of  the  infants. 

(r)  Nug&Kt  V.  Vetzeray  2  L.  R.  Eq,  p.  704. 
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Lord  Bute*8  case  {s)  is  cited  for  the  purpose  of  showing 
that  I  ought,  if  satisfied  that  it  is  more  for  the  interest  of 
the  infants  that  they  should   remain  here  than  be  sent 

*^  back  to  their  own  country,  to  supersede  the  authority  of 
the  foreign  guardian  and  the  authority  of  the  Court  that 
has  appointed  him,  which  takes  care  of  the  education  of 
its  own  subjects,  and  directs  how  it  shall  be  carried  into 

'*  effect.  It  appears  to  me  that  no  doctrine  of  that  kind  was 
in  any  way  propounded  in  Lord  Bute^s  case,  and  certainly 
the  other  authority  referred  to,  of  Dawson  v.  Jay  (J)  (called 

"the  American  case),  has  no  bearing  upon  the  subject "(«). 
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"  The  case  apparently  nearest  in  principle,  perhaps,  though 
not,  on  examination,  to  be  compared  with  it,  is  that  in 
"  which  a  Roman  Catholic  parent,  abandoning  his  child  to 
"  Protestant  instruction  for  several  years,  has  sought  to 
change  its  course  of  education  and  bring  it  back  to  its  own 
form  of  religion.  There  the  Court  would  not  allow  the 
child's  religious  principles  to  be  disturbed  by  changing  the 
''  course  of  instruction  under  which  it  had  so  long  been 
"  allowed  to  remain,  holding  that  the  father  had,  in  effect, 
abandoned  his  right  of  choice.  But  that  is  not  the  case 
here.  I  see  nothing  on  the  facts  to  induce  me  to  suppose 
that  either  this  gentleman  as  guardian,  or  the  Courts  of 
Austria^  in  exercise  of  their  rights  over  their  own  subjects, 
have  at  all  abandoned  these  children,  merely  because  they 
**  have  allowed  them  to  be  educated  for  some  four  or  five 
"  years  in  this  country,  where  it  was  thought  they  could  be 
'^  best  educated.  To  hold  otherwise  would  render  it  most 
unwise  for  any  foreign  country  to  send  her  subjects  to  this 
country,  as  this  Court  might  say  that  the  Queen  of  Eng- 
land, ns  parens  patricB,  can  see  to  the  education  of  children 
better  than  the   Emperor  of  Austria,  as  parens  patrice. 


(jj)  9  JT,  L.  C.  440. 
(0  SD.M.d:  G.  764. 
(u)  2  L,  B.  Eq,  p.  713. 
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"  within  his  own  dominions  can.  The  same  authority  which 
"  we  claim  here  on  behalf  of  the  Crown^  as  parens  patriayis 
^'claimed  by  every  other  independent  State,  and  should 
not  be  interfered  with  except  on  some  grounds  which  I  do 
not  think  it  necessary  to  specify,  guarding  myself,  how- 
*^  ever,  against  anything  like  an  abdication  of  the  jurisdiction 
"  of  this  Court  to  appoint  guardians.  With  respect  to  the 
^'  English  guardians  of  these  children,  I  hold  that  the  Court 
**  has  power  to  appoint  them,  and  I  continue  those  that  have 
'^been  appointed.  The  case  may  well  happen  of  foreign 
"  children  in  this  country,  without  any  one  to  look  after  or 
*^  care  for  them,  or  who  may  require  the  protection  of  this 
'^  Court  to  save  them  from  being  robbed  and  despoiled  by 
*•  those  who  ought  to  protect  them.  These  children,  on  the 
"  other  hand,  seem  to  have  met  with  nothing  but  kindness 
*^  from  their  relations  on  all  sides ;  but  it  may  be  desirable 
^^  that,  so  long  as  they  remain  in  this  country,  they  should 
''  have  the  protection  of  guardians  living  within  the  jurisdic- 
"  tion.  Out  of  respect  to  the  authority  of  the  Austrian 
*^  Courts,  by  which  this  gentleman  has  been  appointed,  I 
^*  reserve  to  him,  in  the  order  I  am  about  to  make,  aU  such 
power  and  control  as  might  have  been  exercised  over  these 
children  in  their  own  country  if  they  were  there,  and  had 
not  been  sent  to  England  (or  a  temporary  purpose.  Taking 
"  that  view  of  the  case,  I  have  not  asked  to  see  the  children. 
'^  I  could  not  be  influenced  by  anything  I  might  hear  from 
'*  them.  I  assume  that  they  are  most  anxious  to  remain 
**  here  and  not  to  go  back  to  their  own  country  ;  but  I  have 
'^  no  right  to  deprive  the  guardian  appointed  by  the  foreign 
**  Court  over  them  of  the  control  which  he  has  lawfully 
and  properly  acquired,  has  never  relinquished  and  never 
abandoned^  and  under  which  authority  alone  they  have  re- 
mained here,  and  been  maintained  and  supported  here"  (or). 
In  Di  Savini  v.  Lousada  (y),  yice-Chancellor  James  held 


{x)  Nugmt  v.  Vetzera,  2  L.  R  Eq.  pp.  713-15. 

(y)  18  Weekly  Reporter,  p.  425  (1870)  ;  22  Law  Times,  p.  61. 
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that  when  an  infant,  a  citizen  of  a  foreign  country,  is  sent 
to  England,  the  English  Court  will  execute  in  all  respects 
the  orders  of  the  Courts  of  the  foreign  country  in  regard  to 
the  infant,  if  they  are  not  inconsistent  with  English  Law. 

In  this  case  the  infant  had  been  sent  over  to  England  by 
the  foreign  guardian  with  the  consent  of  the  foreign  Court, 
on  the  express  condition  that  her  religious  opinions  should 
not  be  interfered  with,  and  certain  English  guardians  were 
then  appointed.  The  yice-Chancellor,  on  an  application  made 
by  the  foreign  guardian,  under  the  direction  of  the  foreign 
Court,  discharged  the  English  guardians,  on  the  ground  that 
they  were  improperly  influencing  the  religious  opinions  of 
the  infant,  and  appointed  other  English  guardians  in  their 
stead. 

DL.  According  to  Lord  Kames  (z),  the  Scotch  Law 
holds  that  the  appointment  of  a  guardian  or  curator  in 
England  is  recognised  as  efiectual  in  Scotland :  not,  how- 
ever, meaning  to  extend  their  doctrine  to  immoveable  pro- 
perty of  the  Ward. 

DLL  According  to  the  Law  of  England,  there  are  cer- 
tain general  principles  (a)  applicable  to — 

(1)  Guardianship  by  Nature ; 

(2)  Guardianship  by  Socage ;  and, 

(3)  Guardianship  by  Nurture ;  the  first  and  last  of 
which  are  often  confounded,  and  used  in  a  loose  and  inde- 
terminate sense. 

At  the  Common  Law, 

L  Guardianship  by  Nature  is  of  the  heir  apparent  only 
(and  not  of  all  the  children),  and  belongs  to  the  father  and 
mother  and  other  ancestor  standing  in  that  predicament  to 
the  infant.  It  lasts  until  twenty-one  years  of  age,  and  ex- 
tends no  farther  than  the  custody  of  the  infant's  person. 


(«)  Equity,  b.  iii.  c.  viii.  s.  1,  p.  325. 
lb,  B.  4,  p.  348,  cited  by  Story,  s.  603. 

(a)  See  Mr.  Margrave's  learned  note,  66,  ss.  12  and  13  to  Co,  Litt, 
88,6. 
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2.  Guardianship  by  Socage  arises  wholly  out  of  tenure^ 
and  exists  only  when  the  infant  is  seised  of  lands  or  other 
hereditaments  lying  in  tenure  and  in  socage.  It  extends  to 
the  person  and  all  the  estates  (including  the  socage  estates) 
of  the  infant^  and  lasts  until  the  infant  arrives  at  the  age  of 
fourteen.  It  belongs  to  such  of  the  infant's  next  of  blood 
as  cannot  have  by  descent  the  socage  estate  (Z/),  in  respect 
to  which  the  guardianship  arises  by  descent,  without  any 
distinction  between  the  whole  blood  and  the  half  blood. 

3.  Guardianship  by  Nurture  occurs  only  when  the  infant 
is  without  any  other  guardian,  and  none  can  have  it  except 
the  father  or  mother.  It  lasts  until  the  age  of  fourteen 
years,  and  extends  only  over  the  person  (c). 

DLII.  The  Guardian  by  nurture  is  entitled  to  the  cus- 
tody of  the  child ;  and  a  writ  of  habeas  corpus  is  the  proper 
proceeding  on  the  part  of  such  guardian,  to  recover  the 
custody  of  the  child  improperly  detained  from  him. 

The  Common  Law  for  this  purpose  recognises  no  distinc- 
tion as  regards  the  discretion  of  the  children  between  the 
ages  of  seven  and  it  should  seem  sixteen  (d).  This  Court, 
therefore,  will  not,  where  a  child  between  those  ages  has 
been  brought  up  under  a  writ  of  habeas  corpus,  obtained  by 
the  mother,  a  widow,  who  was  the  Guardian  for  nurture, 
examine  the  child  in  order  to  ascertain  whether  there  is 
mental  capacity  sufficient  to  exercise  a  choice,  and,  if  so, 
the  wishes  of  the  child ;  but  will  at  once  restore  the  child 
to  the  custody  of  the  guardian,  unless  it  appears  that  the 
guardian,  either  by  past  immoral  conduct  or  a  want  of  bona 
fides  in  making  the  application,  or  by  having  some  ill^al 

(6)  The  jealousy  of  the  feudal  law  disquahfying  on  the  ground  that 
the  Ciyil  Law  qualifies  for  guardianship — yiz.  the  guardian's  contingent 
interest  in  the  estate. 

(c)  2  J5todk«e.  Com.  Stephens'  (1868),  314-15  ;  2  Fonbl  Eq.  b.  ii.  pt. 
ii.  ch.  ii.  8.  2,  n  (h), 

(d)  See  Beffina  v.  HowaCf  7  Jur.  N,  8,  22 ;  s.c.  twm,  ex  parte  Barford, 
8  Cox,  C.  C.  405 ;  ife  HakeweU,  12  C.  B.  Bep.  223.  Fofirtem  appears 
to  have  been  the  age  formerly  fixed  upon  ;  see  next  page,  Case  of  A, 
Bace. 
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intention  or  purpose  in  view^  has  forfeited  her  right  to  the 
custody  of  the  child. 

In  the  leading  and  recent  cases  of  Alicia  Race  {e)  and 
Regina  v.  Howse  (/),  these  doctrines  were  very  solemnly 
laid  down  by  the  Queen's  Bench :  it  was  holden  in  the 
former  case  that  the  intention  of  the  mother^  herself  a 
Roman  Catholic^  to  remove  the  child  from  a  Protestant 
establishment  to  a  Soman  Catholic  seminary,  is  not  enough 
to  affect  her  right  to  the  custody  of  the  child  as  Guardian 
for  nurture,  though  the  father  of  the  child  lived  and  died 
in  the  Protestant  faith,  and  had  brought  up  his  children 
in  the  same  faith ;  there  being  no  directions  of  the 
father,  by  will,  that  the  children  should  continue  to  be 
educated  as  Protestants. 

The  jurisdiction  of  the  Court  of  Chancery,  however, 
extends  to  the  care  of  the  person  of  the  minor  until  he 
attains  the  age  of  twenty-one,  so  far  as  is  necessary  for  his 
protection  and  education ;  and  to  the  care  of  his  property, 
for  its  due  management  and  preservation,  and  proper  appli- 
cation for  his  maintenance.  It  is  upon  the  former  ground 
principally,  that  is  to  say,  for  the  due  protection  and  edu- 
cation of  the  infant,  that  the  Court  interferes  with  the 
ordinary  rights  of  parents,  as  guardians  by  nature,  or  by  nur- 
ture,in  regard  to  the  custody  and  care  of  their  children  (^). 

DLIII.  Thirdly,  with  respect  to  the  power  of  the  Guar- 
dian over  the  property  of  the  Ward. 

And  here  it  is  first  to  be  observed  that  not  only  English 
lawyers,  but  all  jurists,  make  a  great  distinction  between 
the  Guardian's  power  over  moveable  and  over  immoveable 
property  in  a  foreign  land. 

(c)  Ex  parte  Alicia  Race,  Laio  Journal^  vol.  xxvi.  N,  8.  (Queen's 
Benchy  1857),  p.*169  ;  s.c.  nom.  Beg,  v.  Clarke,  7  E.  d:  B,  Bep,  186. 

(/)  See  note  to  last  page. 

(jS)  Story  on  Eq,  Jurisprudencey  ch.  xxxiv.  s.  1341,  p.  527. 

The  Divorce  Oourt  has  followed  the  decisions  at  Common  Law. 

By  the  "  Supreme  Court  of  Judicature  Act,  1873  "  (36  &  37  Vict. 
c.  66),  §  25,  *'  in  questions  relating  to  the  custody  and  education  of 
infants  the  rules  of  Equity  shall  prevail. '' 

VOL.  IV.  E  E 
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With  respect  to  moveable  property^  continental  jurists  ore^ 
for  the  most  part5  of  opinion  that^  inasmuch  as  by  intend- 
ment of  law  it  is  holden  to  be  in  the  Domicil  of  the  owner, 
therefore  the  law  of  the  Domicil  of  the  Guardian,  the  legal  re- 
presentative of  the  owner,  must  govern  in  every  country  the 
rights  and  powers  of  the  Guardian  over  the  moveable  pro* 
perty  of  the  Ward  (A). 

This  is  certainly  the  true  language  of  international  justice, 
and  seems  to  be  the  Law  of  England.  But  the  United 
States  require  that  a  fresh  authority  to  act  as  Guardian  be 
conferred  by  their  own  tribunal  {forum  gestcR  administra" 
tionis) :  **  There  are  few  decisions"  (observes  Story)  "  upon 
'^the  subject,  probably  because  the  principle  has  always 
'^  been  tiJcen  to  be  unquestionable  (I),  founded  upon  the 
^^  close  analogy  of  Foreign  Executors  and  Administrators"  (i). 

It  is  to  be  observed,  however,  that  though  this  country 
differ  from  the  rest  of  the  civilised  world  (A)  in  holding  a 
new  authority  to  be  requisite  in  the  case  of  a  foreigner  in 
respect  to  moveable  as  well  as  immoveable  property,  there  is 
no  reason  to  suppose  that  such  an  authority  would  be  denied 
to  the  person  already  clothed  with  the  authority  of  Guar- 
dian in  his  own  country — the  analogy,  as  will  be  seen,  of 
the  Foreign  Executor  or  Administrator  leads  to  the  opposite 
conclusion.  The  practice  is  justified  by  the  allegation,  that 
Comity  may,  in  both  instances,  require  you  to  clothe  the 
foreign  officer  with  the  power  necessary  for  the  execution  of 
his  office  in  the  foreign  country,  but  that  in  both  instances 
the  State  has  a  right  to  take  care  that  its  own  subjects  are 


(/i)  As  to  the  authority  of  Guardians  to  recover  property  of  the 
infant  out  of  the  juriBdiction,  see  8coU  v.  Bentleyj  1  Kay  db  Johnson* s 
Bep.  28L 

(i)  Ih,  B.  504ta.     See  s.  499(a) ;  Westlake,  s.  402. 

{k)  ''Yorzuglich  Bchwankend  ist  die  PraiuB  in  den  Landem  des 
Englischen  Rechts,  indem  in  diesen  theilweiae  besondere  Yormund- 
Bchaften  bestellt  werden  nicht  bios  liber  das  unbewegliche,  sondem 
auch  liber  daa  bewegliche  auswarti  liegende  Vermogen." — 8amgny,  ib. 
#.380, 
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not  debarred  from  an  opportunity  of  vindicating  their  claims 
upon  the  property  in  the  country  wherein  it^  moveable  or 
immoveable,  is  situate  (/). 

DLIIIa.  The  House  of  Lords  in  England  have  holden, 
overruling  the  decisions  of  the  Scotch  Courts,  that  the 
authority  of  an  English  Guardian  suBSced  for  the  institu- 
tion of  a  suit  respecting  the  personal  property  of  his  ward 
in  Scotland  (m). 

DLIV.  Fourthly,  as  to  the  power  of  Guardians  over  im- 
moveable property. 

Upon  this  point  the  English  Law  is  in  accordance  with 


(2)  It  18  dear,  from  the  following  extract,  that  D*Aguefi8eau  dassed 
G^tardian«7iip  among  iSeo!  Stfxtutes,  and  probably  authorises  the  doc- 
trine of  my  text : — 

<<Ce  qni  caract^rise  v^ritablement  nn  statut  r^el,  et  ce  qui  le  dis- 
tingne  eesentiellement  du  statut  personnel,  n'est  pas  qu'il  soit  rdatif 
&  certaines  qualitds  personnelles,  ou  k  certaines  circonstances  person- 
neUes,  ou  2k  certains  dv^nemens  personnels,  autrement  il  faudroit 
diie  que  tons  les  statuts  qui  concement  la  jcntissaiuie  paternelley 
le  droit  de  garde,  le  droit  de  viduitSy  la  prohil>ition  aitx  conjoints 
de  s'avantager  Pun  et  I'autre,  sont  autant  de  statuts  i>ersonnel8, 
et  cependant  il  West  pas  douteux  dans  noire  jurisprudence,  qWon 
les  consid^re  tous,  comme  des  statuts  riels,  dont  VexScution  se  rhgle 
non  par  la  loi  du  lieu  du  domicile,  mais  par  celle  du  lieu  ou  les  hiens 
sont  sUuSs,  Le  veritable  prindpe  dans  cette  mati^,  est  qu'il  faut 
distinguer  si  le  statut  a  directement  les  biens  pour  objet,  ou  leur  affec- 
tation k  certaines  personnes,  et  leur  conservation  dans  les  families, 
en  sorte  que  ce  ne  soit  pas  I'int^rdt  de  lapersonne  dont  on  examine  les 
droits  ou  les  dispositions,  mais  I'int^rdt  d'un  autre  dont  il  s'agit  d'assurer 
la  propri^t<^  ou  les  droits  r^els,  qui  ait  donn^  lieu  de  faj^e  la  loi  ;  ou  si 
au  contraire  toute  I'attention  de  la  loi  s'est  port^e  vers  la  personne, 
pour  d^ider  en  g^n^ral  de  son  liability  ou  de  sa  capadt^  g^n^rale  et 
absolue,  comme  lorsqu'il  s'agit  des  qualit^s  de  majeur,  ou  de  mineur, 
de  p^re,  ou  do  fils  legitime  ou  ill^gitime,  d'habile  ou  inhabile  k,  con- 
tractor pour  des  causes  personnelles.  Dans  le  premier  cas  le  statut 
est  r^el ;  dans  le  second,  il  est  personnel ;  c'est  ce  qui  est  assez  bien 
expliqu^  dans  oes  mots  de  D'Argentr^  :  '  Cum  statutum  non  simpliciter 
inhabilitat,  sed  ratione  fundi  aut  juris  realis  alterum  respidentis  extra 
personas  contrahentes,  toties  hanc  inhabilitationem  non  egredi  locum 
Statuti.'" — lyAguesseoM,  tom.  iv.  dted  by  Rocco,  26. 

(m)  Morrison's  Case,  iDumford  ds  East's  Bep,  140 ;  1  Henry  Blach- 
stone,  667-82. 

B  B  2 
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the  greatly  preponderating  opinion  of  foreign  jurists  (o),  in 
holding  that  the  lex  ret  sites  is  to  govern^  and  that  the  guar- 
dian must  obtain  the  sanction  of  the  local  authority  to  inter- 
meddle with  or  in  any  way  administer  or  deal  with  the  im' 
moveable  property  of  the  Ward. 

Savigny  {p)  throws  the  weight  of  his  great  authority  iiito 
the  opposite  scale.  He  denies  that  either  with  regard  to 
principle  or  the  general  practice  (meanings  it  is  presumed^  of 
the  German  States),  the  lex  rei  sites  ought  to  govern  the 
power  of  the  Guardian.  He  maintains  that  the  law  is  not 
a  Real  but  a  Personal  Statute ;  that  the  whole  Guardianship 
is  one  authority  governed  by  one  Law^  that  of  the  Domidl, 
and  not  parcelled  out  into  as  many  laws  as  there  are 
countries  in  which  the  property  of  the  Ward  may  be 
situate. 

DL  V.  The  Prussian  Law  is  in  accordance  with  the  opinion 
of  this  distinguished  jurist.  It  is^  indeed^  admitted  by 
Savigny  that  a  great  practical  difficulty  arises  when  the  real 
property  of  the  Ward  is  scattered  over  different  territories ; 
the  solution  which  he  proposes  and  which  appears  to  have 
been  adopted  in  Prussia^  is  that  in  these  places  ancillary  or 
subordinate  Curators  or  Guardians  should  be  appointed 
under  the  general  superintendence  of  the  one  Guardian 
constituted  according  to  the  Law  of  the  Paternal  Domicil. 

Such  an  arrangement  is  not  altogether  inconsistent  with 
the  principles  of  the  Roman  jurisprudence  upon  the  same 
subject^  which,  when  the  property  of  the  Ward  was  scattered 
and  the  Guardian  was  to  be  nominated,  not  by  testament 
or  by  the  written  law,  but  by  the  living  authority,  appointed 
one  for  the  res  ItalictB  and  another  for  the  res  Provinciales. 

DLVI.  Prussia  has  entered  into  treaties  with  her  imme- 
diate neighbours  upon  this  subject  to  the  effect  that, 
generally  speaking,  the  Law  of  the  Domicil  of  the  Ward 
shall  govern  the  appointment  of  the  Guardian ;  but  that  it 


(o)  Collected  by  Story,  §§  504,  604(a). 
(p)  VIII.  B.  380,  num.  2. 
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shall  be  competent  to  the  foreign  authority  to  elect  between 
appointing  a  separate  or  an  ancillary  Guardian  for  the  real 
property  of  the  ward  subject  to  their  jurisdiction. 

DL  VII.  This  system  of  appointing  ancillary  or  subsidiary 
Guardians  is^  after  all^  very  germane  to  the  English  and 
American  practice  respecting  Foreign  Administrations  of 
personal  property  ;  and  if  the  American  Courts,  as  has  been 
already  suggested,  follow  the  same  rule  respecting  Foreign 
Guardians,  the  violation  of  Comity  would  be  more  in  theory 
than  in  practice. 

DLYIII.  A  case  upon  the  conflict  of  the  powers  and 
rights  of  Guardians,  decided  by  the  Supreme  Court  of 
Berlin,  is  fit  to  be  inserted  in  this  place : 

A  Ward  of  good  family  lived  in  Bavaria  under  guardian- 
ship. He  possessed  property  in  a  part  of  Bhenish  Prussia, 
to  which  no  ancillary  Guardian  had  been  appointed.  The 
Bavarian  Guardian  bought  some  property  of  his  Ward  in 
the  ordinary  way  of  purchase  and  not  imder  the  peculiar 
limitations  and  restrictions  required  by  the  French  Code  {q\ 
which  is  the  Law  of  Bhenish  Prussia.  The  Wisird  having 
attained  his  majority,  reclaimed  the  property,  on  the  ground 
that  the  sale  was  illegal  The  claim  seems  to  have  been  re- 
jected on  two  grounds :  * 

1.  That  these  limitations  and  restrictions  were  parts  of 
one  indivisible  system  of  laws  respecting  guardianship ;  and 
it  was  clear  that  other  parts  of  this  system  were  ex  necessi' 
tate  rei  inapplicable  to  the  Bavarian  Ward. 

2.  That  under  any  view  of  the  law  these  restrictions  and 
limitations  were,  as  a  matter  of  fact,  only  applicable  to  those 
parts  of  that  property  which  were  without  the  Bavarian 
dominions  (r). 

DLIX.  With  respect  to  the  ohligation  to  undertake  the 

(g)  SoAoigiiy^  Big,  1.  xxvi.  t.  vii.  39. 
lb.  1.  xxvi.  t.  V.  27. 
Code  Ciml,  art.  457-460. 

(r)  Savigny,  ib,  Bassaiheim  v.  Baffauf^  1847  {JJrihe^  dea  Cassation^ 
ffofes  zu  Berlin). 
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office  of  Guardian^  and  the  legitimate  excuses  for  declining 
it,  these  must  depend  upon  the  Law  of  the  Domicil  of  the 
Ward :  they  are  unknown  to  the  English  Law.  So  must 
the  amount  of  the  guarantee  or  security  required  by  the 
State  for  the  due  execution  of  the  office^  e.  g.  whether  that 
security  shall  be  given  upon  property  dehors  the  jurisdiction 
which  imposes  it  (5). 

DLX.  The  question  relating  to  the  Guardian's  power  of 
changing  the  Domicil  of  his  Ward  has  been  already  dis- 
cussed {ty 

DLXL  There  seems  to  be  no  reason  why  a  different  rule 
of  practice  should  govern  the  case  of  the  Guardian,  or  Com-* 
mittee^  according  to  the  phraseology  of  English  Law^  of  the 
Lunatic. 

The  case  of  a  conflict  of  laws  upon  this  subject,  even 
from  its  nature,  but  rarely  occurs.  Such  a  one  did,  how- 
ever, take  place  not  long  ago  in  Paris.  Mr.  Dyce  Sombre^ 
who  had  been  placed  under  the  care  of  Conunittees  or  keepers 
by  the  Lord  Chancellor  of  England,  to  whom  the  constitu* 
tion  of  this  country  confides  the  care  of  lunatics,  escaped  to 
Paris,  and,  declaring  himself  to  be  sane,  invoked  the  ud  of 
the  authorities  there.  He  was  claimed  by  the  agent  of  the 
Committee  appointed  by  the  English  Lord  Chancellor ;  but 
the  French  authorities  refused  to  give  him  up;  tried  the 
case  over  again  at  Paris,  causing  him  to  be  inspected  by 
French  physicians,  and,  on  their  verdict  of  his  sanity,  allowed 
him  to  live  in  France  without  restraint.  The  English  Courts 
of  course,  retained  possession  of  his  property.  It  is  certainly 
difficult  to  defend  this  proceeding  at  Paris  upon  the  principles 
of  International  Comity, 

DLXII.  In  some  countries,  in  accordance  with  the  pro* 
visions  of  Roman  Jurisprudence,  a  Guardian  is  assigned  to 
the  Prodigal ;  the  appointment  of  such  a  Guardian  ought  to 


(«)  Boccoy  241-3. 

Savigny,  %b,  b.  380-3. 

(f)  V'vdA  omJth^  chap.  ix.  p.  73, 
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be  respected  in  other  countries,  though  such  an  appointment 
might  not  be  holden  to  affect  the  capacity  of  the  Prodigal 
Ward  to  deal  with  immoveable  property  situate  in  a 
country  to  whose  jurisprudence  such  a  guardianship  was 
unknown* 

The  French  Courts  refused,  in  1836,  to  give  effect  in 
France  to  the  decrees  {u)  of  the  native  tribunal  which  had 
placed  the  estates  of  the  Duke  of  Brunswick  under  a 
curatorship,  upon  the  double  ground  that,  as  far  as  the  law 
was  concerned,  the  sentence  was  not  supported  by  the  proofs 
of  private  prodigality  required  by  French  Law,  and  could 
not  be  applied  to  French  property ;  and  as  far  as  public  and 
political  considerations  were  concerned,  they  were  inap-> 
pUcable  to  property  without  the  jurisdiction  of  the  native 
Court  (ar). 

DLXIII.  The  principle  and  practice  of  the  English  Law 
receive  illustration  from  the  judgment  delivered  in  the 
matter  of  John  Hovston. 


(u)  Of.  TiiTe  xL  c.  ii.  489-92,  of  the  French  Code.  The  title  la 
'^  De  Vlnterdidion/^  which  Rogron  explains  thus  :  ^^L'lnteidiction  est 
I'^tat  d'un  individu  d^lar^  incapable  des  actes  de  la  vie  civile,  et  privd 
par  suite  de  I'administration  de  sa  personne  et  de  ses  biens.'' — Bogron, 
Code  NapoUon  expliquSy  i.  pp.  375,  489  :  ''Le  majeur  qui  est  dans  un 
Hcft  habUud  cPmhicUlitSy  de  dhnenee  ou  de  furev/ry  doit  dtre  interdit 
mdme  lorsque  oet  dtat  pr^sente  des  intervaUes  husides."  It  appears 
that  le  fnajeiw  includes  le  mvfiev/r* — Bogron,  i.  p«  376.  SWey,  30,  iL 
218,  492  :  ''Toute  demande  en  interdiction  sera  port^  devant  le 
tribwndl  de  premiere  instance.''  Le  tribunal  Rogron  explains  as  that 
"du  donddle  de  la  personne  dont  on  provoque  I'interdiction.'' 
—I.  378. 

(x)  Fatter,  s.  63. 

Fcdix,  M^moire  relatif  aux  d^ats  dlev^s  devant  les  tribunaux  an 
Bujet  de  I'interdiction  de  S.  A.  le  Due  Oharles  de  Brunswick,  1838. 

Fcelix,  Droit  Int,  Pr.  ss.  33,  89. 

In  the  last  paragraph  he  says:  '*  L'individu  interdit  dans  son  pays,  et 
par  Ik  rendu  incapable,  Test  aussi  en  pays  stranger ;"  citing 

BouUenois^  tit.  i.  c.  ii.  obs.  4,  pp.  51,  59,  174  ; 

DenisaHf  v.  **  Prescription ; " 

Boeco,  p.  436  ;  and  oth^r  authorities. 
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This  was  a  case  of  a  petition  for  a  oommission  in  the 
nature  of  a  writ  de  lunatico  inquirendOf  hj  an  illegitimate 
sister  of  the  supposed  lunatic  and  her  husband. 

The  insanity  of  the  individual  was  not  denied ;  but  it  was 
stated  as  an  answer  to  the  application^  that  a  commission  ot 
lunacy  had  issued^  and  was  now  in  force  against  him  in 
Jamaica^  where  his  property  was  situated^  and  where  till 
lately  he  had  resided ;  that  three  persons  had  been  appointed 
his  Committees  in  that  island;  that  he  had  been  brought 
over  to  this  country  for  the  sake  of  his  health ;  that  Clarke, 
one  of  his  Committees,  had  accompanied  him,  in  order  to 
take  care  of  his  welfare  and  comfort ;  that,  in  these  cir- 
cumstances, a  commission  in  England  was  not  necessary 
for  the  protection  of  the  lunatic  and  his  property,  and, 
therefore,  ought  not  to  be  granted. 

The  Lord  Chancellor :  ^^  The  Commission  now  existing  in 
Jamaica  is  no  reason  why  a  Commission  should  not  issue 
^^here.  On  the  contrary,  it  is  evidence  of  the  absolute 
necessity  that  there  should  be  somebody  authorised  to 
deal  with  the  person  and  estate  of  this  lunatic.  While 
the  lunatic  is  here,  no  Court  will  have  any  authority  over 
him  or  his  property,  unless  a  Commission  is  taken  out ''  (y). 
DLXIIIa.  With  respect  to  the  practice  in  Equity  as  to 
the  recognition  of  the  title  of  the  foreign  curator  bonis  to 
property  under  the  jurisdiction  of  the  English  Court,  the 
following  cases  are  deserving  of  notice,  the  latter  perhaps 
appearing  to  be  a  little  at  variance  with  the  former  deci- 
sion :  but,  on  the  other  hand,  it  is  to  be  borne  in  mind  that 
the  Court  seems  to  consider  each  individual  case  as  one  of 
discretion. 

The  Lunatic  (z)  in  the  first  case  was  resident  in  Holland, 
and  was  possessed  of  considerable  sums  of  Bank  and  East 


{y)  In  the  matter  of  Houdon,  1  RiisseWs  Reports,  312. 

(z)  Be  Elias,  3  Mcumaghtei^  ds  Gordon's  Bep,  p.  234.  See  also  New- 
ton V.  Mamxing,  1  ibid.  p.  362  (1849) ;  and  Scott  v.  Bentley^  1  Kay 
d:  Johnson,  p.  281, 
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India  Stock  in  this  country.  The  curator^  appointed 
according  to  the  Law  of  Holland,  presented  a  petition  for 
payment  out  to  him  of  the  corpus  of  these  sums  under  the 
following  circumstances. 

The  late  Lord  Chancellor  CotteQham  had  made  an  order 
authorising  the  present  petitioner  to  receive  the  dividends 
of  the  stocks,  and  referring  it  to  the  Master  to  ascertain 
whether  the  petitioner  was,  according  to  the  law  of  the 
kingdom  of  the  Netherlands,  entitled  to  have  the  funds 
transferred  to  him.  No  enquiry  was  directed  as  to  whether 
the  petitioner  had  given  any  security,  and  it  did  not  appear 
whether  the  Lunatic  was  a  native  of  Holland. 

The  Master  had  made  a  report,  finding  that  the  Lunatic 
had  been  duly  declared  such  according  to  the  law  of  the 
kingdom  of  the  Netherlands,  and  that  the  petitioner  was, 
according  to  such  law,  duly  appointed  curator,  and,  as  such, 
entitled  to  have  the  funds  transferred  to  him. 

Mr.  Cotton  in  support  of  the  petition. 

Lord  Chancellor  Truro,  after  some  hesitation,  made  the 
order  in  the  terms  of  the  prayer  of  the  petition,  observing 
that  he  assumed  that  no  security  had  been  given  by  the 
curator,  and  that  none  was  required  by  the  laws  of  Holland. 
His  lordship  intimated  that  he  should  have  had  no  difficulty 
in  making  the  order  if  it  had  been  shown  that  the  Lunatic 
was  a  Dutch  subject. 

In  the  second  case,  an  Englishman  (a),  while  resident  in 
France,  was  found  a  lunatic  by  the  laws  of  that  country, 
and  a  curator  bonis  was  appointed  by  the  French  Court.  A 
fund  in  this  country  to  which  the  lunatic  became  entitled 
was  paid  into  Court  under  the  Trustee  Eelief  Act.  It  was 
holden,  upon  petition  by  the  curator  bonis  for  payment  of 
the  fund  to  him  as  a  matter  of  right,  that  the  Court  could 
exercise  a  discretion ;  and,  it  appearing  that  the  lunatic  was 
sufficiently  provided  for  from  other  sources,  an  order  was 


(a)  Be  Gamier,  L.  R  13  Eq.  632. 
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made  for  retaining  the  corpus  of  the  fund  in  Court,  and 
the  payment  of  the  dividends  only  to  the  curator. 

DLXIV.  Here  ends  the  consideration  of  the  effect  of 
Foreign  Law  upon  the  Bights  and  Duties  incident  to  the 
Relations  of  Family  (ft). 

(&)  VidA  atM,  pp.  23,  24. 
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CHAPTER  XXVI. 

BIGHTS  RELATING  TO  PROPERTT. 

DLXy.  It  was  stated  in  the  early  part  of  this  volume 
(a)  that  the  Third  Division  of  it  would  be  occupied  with 
the  Jural  Belations  arising  from  Property ;  and  that  under 
this  head  would  be  included — 

1.  Bights  to  specific  things : 
a.  Immoveables. 

/Sn.  Moveables. 

2.  Bights  to  compel  certain  persons  to  do  certain  things^ 
or  Obligations  of  which  Contracts  are  a  branch. 

3.  Bights  relating  to  Succession^  whether  Testamento  or 
ab  Inteatato, 

DLXY  I.  We  are  now  about  to  consider  Bights  to  Specific 
Things^  both  Immoveable  and  Moveable. 

In  other  words,  the  jurisprudence  of  Private  International 
Law  relating  to  the  acquisition  and  alienation  of  property 
by  foreigners  now  presents  itself  for  our  consideration. 

So  much,  however,  of  the  doctrine  of  that  branch  of 
jurisprudence  depends  upon  or  is  afiected  by  the  distinction 
between  Moveable  and  Immoveable  Property  (6),  that  on 
that  account  alone  a  clear  understanding  of  the  meaning  of 
these  terms  is  indispensable  to  the  jurist.  But  with  respect 
to  the  English  jurist,  there  is  another  very  important  reason 
— viz.  that  the  terms  immobilia  and  mobilia  cannot  be  con- 
sidered by  English  lawyers  as  identical  with  ''  realty  "  and 

(a)  Vide  tupra,  p.  24. 

(b)  Fi(ie  |)05^  as  to  Bankraptoy. 
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^'  personalty "  in  the  English  Law.  The  terms  mobilia 
and  persona  are  sometimes  carelessly  applied  as  identical 
with  personalty  and  person.  But  mobilia  in  Foreign  Law 
is  not  identical  with  personalty  in  English  Law^  and  persona 
in  Foreign  Law  means  a  person  clothed  with  certain  inde- 
lible attributes^  and  is  very  different  from  the  naked  word 
person  in  English  Law. 

DLXVII.  According  to  the  English  Law^  the  subjects 
of  property  are  divided  into  things  real  and  things  per- 
sonal. 

Personal  things — with  which  we  are  alone  now  imme- 
diately concerned — are  chattels.  Chattels  are  subdivided 
into 

1.  Chattels  Real; 

2.  Chattels  Personal ; 

But  both  are  personal  property  or  estate. 

DLXVIII.  Chattels  Beal  are  those  estates  which  are 
less  than  freehold — that  is^  less  than  an  estate  of  inherit- 
ance or  for  life  in  lands  or  tenements  of  free  tenure. 
Chattels  real,  therefore,  comprise  (rf) — estates  for  years, 
that  is,  for  any  fixed  or  determinate  time — e.g.  for  a  thou- 
sand years. 

This  peculiarity  of  English  Law  arose  out  of  two  facts — 
namely, 

1st,  That,  in  feudal  times,  estates  for  years  were  very 
precarious,  and  subject  to  be  defeated  in  various  ways. 

2ndly,  That  (at  first)  they  were  usually  for  very  short 
periods. 

Chattels  Beal  included  also 

(2)  Estates  at  Will. 

(3)  Estates  by  Sufferance. 


(d)  Stephen's  Blackstone,  vol.  i.  c.  v.  Of  Estates  less  than  Freehold. 

Vol.  ii.  pt.  ii.  Of  Things  Personal, 

See  Sir  Edward  Va^ighan  WiUiams  on  Execviors  and  Administrators 
(vol.  i.  p.  273  (6tli  ed.),  as  to  wliat  were  bona  notahilia  under  th^ 
former  testamentary  law  of  England, 
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DLXIX.  Chattels  Personal  may  be  siibdivided  into^  (1 ) 
Corporeal ;  and  (2)  Incorporeal. 

1.  Corporeal  are  all  moveable  things,  e.g.  animals^  money, 
goods. 

2.  Incorporeal  are  patent  rights^  e.g.  exclusive  rights  of 
selling  and  publishing  particular  contrivances  of  art ;  Copy^ 
righty  the  exclusive  right  of  publishing  and  selling  parti- 
cular works  of  literature — a  chattel  which  has  become  of 
late  years  a  great  favourite  of  International  Law. 

Among  incorporeal  chattels  are  to  be  reckoned  also 
chattels  which  are  not  in  possession,  but  in  action ;  that  is, 
where  a  man  has  not  the  enjoyment,  actual  or  constructive, 
of  a  thing,  but  a  right  to  recover  it  by  a  suit  at  law,  which 
the  English  Law  caUs  a  chose  in  action,  e.g.  debts,  money 
due  on  a  bond,  a  right  to  damages  for  non-performance  of 
an  agreement — things  that  are  in  potentid,  not  in  esse. 

DLXX.  The  Roman  Law  more  than  once  refers  to  and 
recognises  a  distinction  between  two  classes  of  moveables — 
namely, 

1.  Those  destined  to  remain  constantly  fixed  at  a  certain 
place;  and 

2.  Those  in  their  nature  of  unfixed  character,  and  only 
temporarily  or  accidentally  deposited  at  a  particular  place. 

In  treating  '^  De  h»redibus  instituendis,"  Ulpian  (e)  re- 
marks, "  Rerum  autem  Italicarum  vel  Provindalium  signi- 
**  ficatione  qusa  res  accipiendae  sint  videndum  est.  Et  facit 
quidem  totum  voluntas  defuncti :  nam  quid  senserit  spec- 
tandum  est:  veruntamen  hoc  intelligendum  erit,  rerum 
Italicarum  significatione  eas  contineri,  quas  perpetuo  quis 
**  ibi  habuerity  atque  ita  disposuit  vt  perpetuo  kaberet.  Cete- 
roquin  si  in  tempore  aliquid  transtulit  in  alium  locum,  non 
ut  ibi  haberet,  sed  ut  denuo  ad  pristinum  locum  revocaret, 
neque  augebit  quo  transtulit  neque  minuet  unde  transtulit. 
Utputa  de  Italico  patrimonio  quosdam  servos  miserat  in 
provinciam,  forte  Galliam^  ad  exigendum  debitum  vel  ad 
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(e)  Dvg,  1.  xxviii.  t.  v,  s.  35,  bs.  3-5. 
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merces  oomparandas,  recursuros  si  comparassent :  dubiom 
non  est^  quin  debeat  dici  ad  Italicum  patrimonium  eos 
pertlnere  debere  •  •  •  •  Quae  res  in  proposito 
^^  quoque  Buggerit  ut  Italicarum  rerum  esse  credantnr  hse 
*^  res^  quas  in  Italic  esse  testator  voluit. 

'^  Proinde  et  si  pecuniam  miserit  in  provinciam  ad  merces 
'^  comparandas,  et  necdum  comparatae  sint ;  dico^  pecuniam^ 
*'  quse  idcirco  missa  estj  ut  pro  e&  merces  in  Italiam  adve- 
^^herenturj  Italico  patrimonio  adjungendam:  nam  et  si 
dedisset  in  provinci&  de  pecuniis  quas  in  Itali&  exercebat 
ituras  et  rendituras^  dicendum  est>  banc  quoque  Italici 
^^  patrimonii  esse  rationem.  Igitur  effici  dixi^  ut  merces 
quoque  istse^  quas  comparatas  sunt^  ut  Romam  veherentur^ 
sive  provectae  sunt  eo  vivo^  sive  nondum,  et  sive  scit,  sive 
ignoravit;  ad  eum  heredem  pertineant,  cui  Italicae  res  sint 
"  adascriptas." 

So^  again,  in  treating  ^^  de  actionibus  emti  et  venditi/' 
Ulpian  says — 

"  Fundi  nihil  est^  nisi  quod  terra  se  tenet,  ^dium  autem 
"  multa  esse,  quae  a&dibus  affixa  non  sunt,  ignorari  non  oportet, 
utputa  seras,  claves,  claustra ;  multa  etiam  defossa  esse, 
ncque  tamen  fundi  aut  villas  haberi,  utputa  vasa,  vinaria, 
^^  torcularia,  quoniam  base  instrumenti  magis  sunt,  etiamsi 
^^  aedificio  cohaerent  Sed  et  vinum,  et  fructus  perceptos 
"  villae  non  esse  constat "  (/). 

Scaevola,  in  the  book  "  De  pignoribus  et  hypothecis,"  ob^ 
serves — 

"  Debitor  pactus  est,  ut  qua&cunque  in  prasdia  pignori  data, 
^^  inducta,  invecta,  importata,  ibi  nata  paratave  essent,  pignori 
^^  essent.  Eorum  praediorum  pars  sine  colonis  fuit,  eaque 
*^  actori  suo  colenda  debitor  ita  tradidit,  assignatis  et  servis 
"  culturac  necessariis :  quasritur :  an  et  Stichus  villicus,  et 
"  caeteri  servi  ad  culturam  missi,  et  Stichi  vicarii  obligati 
'^  essent  ?    Respondi :  eos  duntaxat,  qui  hoc  animo  a  domino 


(/)  ^'  ^i^*  ^*  i«  B*  17* 
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inducti  essent,  ut  ibi  perpetno  essent^  non  temporis  cansd 
accommodarentur,  obligates  "  (^). 
DLXXI.  Scotland^  in  this  as  in  other  respects^  resembles 
both  as  to  phraseology  and  in  fact  the  law  of  foreign  coun- 
tries more  than  England.  Property  in  Scotland  is  divided 
into  heritable  and  moveable ;  "  things  which  are  heritable" 
(Mr.  Bell  says)  ^'  go  by  succession  to  the  heir ;  are  not 
assigned  by  marriage ;  they  go  with  land  to  the  buyer ;  re- 
main for  the  landlord  at  the  end  of  a  lease :  they  are  affected 
'^  by  inhibition^  and  carried  by  adjudication ;  and  they  are 
''  regulated  by  the  territorial  law^  not  by  that  of  the  owner's 
''domiciL  On  the  other  hand^  moveables  fall  to  the 
^'  executor  in  succession ;  are  assigned  by  marriage ;  remain 
^^  with  the  seller  of  land  or  of  houses ;  are  removeable  by  a 
tenant  on  leaving  his  farm ;  are  attached  by  arrestment ; 
carried  by  poinding ;  and  in  bankruptcy  and  succession 
they  are  regulated  by  the  law  of  the  owner's  domicil. 
*'  The  character  of  any  corporeal  subject,  as  in  these  impor- 
'^  tant  respects,  heritable  or  moveable,  may  be  either  by  its 
^'  nature,  as  being  immoveable,  like  lands  or  houses ;  or  as 
'^moveable,  like  furniture  or  cattle;  or  by  connection  or 
''  accession  to  some  subject  which  has  by  nature  the  character 
'^  of  immoveable  or  moveable ;  or  by  destination  of  the 
'^  owner,  either  as  in  connection  with  something  else,  or  in 
**  regard  to  succession  "  (A). 

DLXXII.  Under  the  French  term  biens,  as  under  the 
Latin  term  bona^  all  property  was  comprised. 

"  Btens. — Nous  entendons  ici  par  ce  mot  tout  ce  qui  pent 
'*,  composer  les  richesses  et  la  fortune  de  quelqu'un  (t). 
"  §  !•  Biens  meubles. 

"  Ce  sont  ceux  qui  peuvent  se  mouvoir  ou  6tre  transport's 
"  d'un  lieu  &  un  autre,  lorsqu'ils  ne  sont  point  destin^  k 


(g)  Dig,  xx.  i.  i  s.  32. 

(h)  BeWs  Comm.  on  the  Lawi  ofScoUand  (<8Aat47'«  edU.  1858),  vol.  ii. 
b.  iii.  c.  ii.  pp.  70^10. 
(i)  Merlin^  BSp,  de  Jur,  vol.  ii.  p.  114* 
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'^  faire  perp^tuellement  partie  d'un  fonds,  d'un  heritage  ou 
d'uu  b&timent.  Ainsi^  les  meubles  meublans  d'un  lidtel^ 
les  animaux  domestiqaes,  I'or,  I'argent^  en  un  mot^  tout  ce 
"  qui  pent  se  d^placer  sans  etre  d^t^riorfi,  et  sans  donner  es» 
"  sentiellement  atteinte  au  fonds  dont  il  d^pend^  est  dans  la 
^^  classe  des  choses  mobilidres^  sans  consid^rer  si  I'objet  est 
"  d'un  grand  ou  d'un  petit  volume ;  et  c'est  a  raison  de  sa 
^^  mobility  qu'on  lui  donne  le  nom  de  meuble, 

"  Mais  outre  la  mobility  de  I'objet^  ilfaut  encore  considerer 
'^  son  inherence  plus  ou  moins  grande  avec  le  fonds  auquel  il 
*^  est  attach€^  savoir,  si  Pon  pent  I'en  s^parer  sans  alt6ration, 
"  et  si  ce  n'est  que  pour  un  temps  ou  si  c'est  pour  tou- 
jours  qu'il  est  destin6  k  la  place  qu'il  occupe.  S'il  parait 
qu'on  puisse  le  transporter  sans  fracture  ni  ddt^rioration^ 
**  s'il  ne  fait  point  partie  d'un  fonds^  ou  s'il  n'est  point  des- 
"  tin£  k  J  demeurer  perp6tuellement  attach69  il  estpurement 
**  mobilier^  conform^ment  a  I'art  90  de  la  coutume  de  Paris, 
''  qui,  en  cette  partie,  fait  le  droit  commun  du  rojaume ; 
"  si,  au  contraire,  I'une  de  ces  trois  conditions  lui  manque, 
^'  il  entre  dans  la  classe  des  immeubles,  et  en  suit  toutes  les 
regies  »  (;•). 

Meubles  incorporels. — Les  biens  de  cette  espSce  sont  les 
**  droits  qui  tendent  k  nous  procurer  des  objets  mobiliers  en 
•'  vertu  de  contrats,  de  promesses  ou  d'obligations ;  les  actions 
*'  auxquelles  ces  droits  donnent  lieu,  sont  aussi  de  la  m^me 
'*  nature,  suivant  la  maxime,  omnis  actio  ad  consequendum 
**  mobiky  est  mobilis*^  {K). 
"  §  2.  Biens  immeubles. 

'^  Ces  sortes  de  biens  sont  de  deux  esp^ces ;  les  uns  sont 
"  corporelsy  comme  nous  I'avons  dit  des  meubles,  et  les  autres 
incorporels. 

Les  immeubles  corporels  sont  les  fonds  de  terres,  comme 
"  pres,  vignes,  fitangs,  bois,  edifices,  etc.  Tout  ce  qui  en  de- 
'^  pend  essentiellement,  comme  les  fruits  pendans  par  racines, 
**  les  arbres,  les  cl6tures,  est  de  la  meme  qualite ;  en  un 


t< 


(J)  Merliny  Bip.  de  Jur.  vol.  ii.  p.  115. 
{k)  tbid.  p.  IIT  ;  Code  dvU,  art.  529. 
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"  mot,  tout  ce  qui  n*est  point  susceptible  de  mobilite,  et  qui 
^'  n'entre  point  dans  la  classe  des  choses  mobili^res  dont  nous 
^'  venous  de  parler,  est  immeuble. 

^^  Les  immeubles  incorporels  sont  ceux  dont  Fimmobilitc 
^*  n'est  pas  sensible,  et  qui,  par  cette  raison,  demandent  un 
"  certain  detail  (/). 

"  Les  actions  qui  tendent  &  nous  procurer  un  immeuble, 
'*  sont  de  la  meme  qualite  que  cet  immeuble  (m). 

^*  Dans  les  pays  coutumiers  en  general,  les  rentes  consti- 
''  tu^es  &  prix  d'argent  sont  sans  difficult^  au  rang  des  im- 
^'meubles.  Dans  celles  qui  ne  s'expliquent  point  &  cet 
'^  egard,  on  suit  I'art.  94  de  la  coutume  de  Paris,  qui  les  im- 
"  mobilise  (n). 

"  Aujourd'hui,  les  rentes  perp^tuelles  et  viagfires  sont  re- 
"  put^es  meubles  dans  toute  la  France  (o). 

^^  Les  immeubles  corporels  ne  suivent  d'autre  loi  que  celle 
"  du  lieu  oil  ils  sont  situes"  (p). 

DLXXIII.  Pressed  by  the  manifest  absurdity  of  apply- 
ing the  doctrine  mobilia  sequuntur  personam  to  the  foreign 
possessor  of  English  personal  property.  Story  (q)  endeavours 
to  escape  from  it  by  saying,  "  When,  however,  we  speak  of 
moveables  as  following  the  person  of  the  owner,  and  as  go- 
verned by  the  law  of  his  domicil,  we  are  to  limit  the 
"  doctrine  to  the  cases  in  which  they  may  properly  be  said  to 
"  retain  their  oriffinaleaii  natural  character;"  and  again  (r), 
^^  not  only  lands  and  houses,  but  servitudes  and  easements, 
^'  and  other  charges  on  lands,  as  mortgages  and  rents,  and 
trust  estates,  are  deemed  to  be  in  the  sense  of  law  immove- 
ables by  the  lex  rei  sitce.^ 
But  of   what  law  is  Story  here  speaking,   as  causing 


(0  Merlin,  BSp,  de  Jm/t,  p.  119. 
(m)  lb. 
(n)  Ih.  p.  120. 
(o)  lb.  ;  Code  CvcUy  art.  629. 
(p)  Ih.  p.  121. 
(g)  S.  382. 
(r)  S.  447. 
VOL.  IV.  F  F 
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chattels  real^  such  as  rents^  which  are  treated  as  personal 
property  by  English  Law,  to  be  governed  by  the  hiw  of 
the  sihu  ?  And  what  kw  does  Story  rely  upon  for  his 
statement^  that  only  such  moveables  as  retain  their  original 
and  natural  character  follow  the  person  ?  Not  the  Law  of 
England  or  of  his  own  country  (which  in  an  international 
treatise  he  persists  in  calling  the  common  law),  but  on  the 
law  to  be  derived  from  the  reasoning  of  jurists,  to  whom  he 
refers  in  a  note ;  for  at  that  time  no  decision  of  an  English 
or  N.  A.  United  States  Court  could  be  cited  in  support  of 
his  opinion. 
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CHAPTER  XXVII, 

JUBA     INCOBPOBALIA. 

We  have  considered  the  nature  of  Moveable  and  Im- 
moveable Property,  of  jura  in  re ;  there  remains  a  class  of 
property  which  jurists  make  a  third  class^  jura  ad  rem,  that 
is,  incorporeal  rights,  **  quae  bona  neque  dicuntur  mobilia 
"  neque  immobilia  sed  tertiam  speciem  componunt  et  dicuntur 
"  incorporalia^  (a). 

These  are  considered  subjects  of  property.  They  are 
perhaps  more  strictly  the  means  of  obtaining  property  (&)  ; 
such  are  rights  of  action,  and  of  succession  {jus  hcsreditatis), 
debts  which  are  holden  by  the  better  authorities  to  be  at- 
tached to  the  person  of  the  creditor  (c). 

These  incorporeal  chattels  form  part  of  what  is  happily 
termed,  in  the  Roman  Law,  the  universitas  juris  of  the 
successor  to  a  deceased  person,  or  of  the  assignees  of  a 
bankrupt. 

Thus  Donellus  says,  '*  Heereditas  enim  res  est  incorporalis 

in  jure  consistens  et  quamvis  in  haBreditate  contineantur 

res  corporales  ipsum  tamen  jus  ha&reditatis  incorporale  est. 

Quad  incorporalia"  (he  adds)  '^  nusquam  sunt;"  and  having 
no  place,  he  shows  that  the  lex  rei  sit<B,  which  he  generally 


(a)  Caaaregis  in  JRti6r.  8tai*  Gen.  de  Success,  ab  LUestat.  n.  64,  65, 
t.  iv.  pp.  52-3,  cited  by  Story,  s.  399,  d.  1,  from  Livermore^a  Disserta- 
iiona,  p.  162,  s.  261. 

(6)  I  am  not  speaking  of  servitides,  or  the  jtu  emphyievMoSy  which 
are  of  the  nature  of  immoveable  property.  It  is  perhaps  difficult 
correctly  to  classify  mortgages. — Story,  s.  523. 

(c)  ^ory,  B.  399. 
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adopts^  as  has  been  said,  cannot  govern  in  their  case,  but 
that  "  relinquitur  omnino  locus  is  unus  in  quo  controversia 
'^  haereditatis  tractanda  sit,  ubi,  scilicet  qui  convenitur  habet 
"  domicilium*'  (rf). 

This  subject  is  further  treated  of  hereafter  in  the  consider- 
ation of  obligations  and  of  succession  testamento  et  ab  intes- 
tato* 

DLXXI V.  There  are  three  classes  of  incorporeal  chattels 
which  have  obtained  particular  consideration  in  the  Law  of 
England. 

I.  Patent  Rights. 
II.   Copyrights. 
III.    Trade  Marks* 

Copyright  has,  as  will  be  seen,  been  clothed  with  an 
International  character.  All  three  are  regulated  by  Statute 
Law. 

DLXXV.  The  grant  of  (I.)  a  Patent  Right  (c)  is  an  act 
of  Royal  or  executive  power,  not  ex  debito  justitiae.  A  Patent 
Right  is  assignable  by  a  writing  under  hand  and  seal ;  it  is 
also  competent  to  the  patentee,  without  an  entire  alienation 
of  his  interest,  to  grant  deeds  of  license  to  any  one  or  more 
persons  to  manufacture  the  article  (/). 

No  decision  has  been  given  in  England  upon  the  subject 
of  the  foreigner's  capacity  to  be  an  assignee  of  such  a  right; 
but  there  seems  no  reason  to  doubt  that  he,  or  at  least  an 
alien  ami  has  such  a  capacity. 


(d)  Comm.  de  J,  C.  1.  xviL  cf.  actionea  :  ''  si  actiones  interpretamar 
jura  x>6T86quendi  dicimus  actiones  quso  sint  res  incorporales/' — 
Lib.  xix. 

Cf.  Story,  88.  322-399. 

Stephen's  Comment,  vol.  iL  bk.  ii.  pt.  ii.  ch.  iii. 

(e)  As  to  patent  rights,  see 

5  4&  6  WiU.  IV.  0.  83. 

2  &  3  Vict.  c.  67. 

7  &  8  Vict.  c.  67,  88.  2,  7. 

15  &  16  Vict  c.  83. 

16  &  17  Vict.  c.  6,  0.  115. 
(/)  Stephen^  ubi  «ttp. 
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DLXXVI.  It  is  clear,  however,  .that  according  to  the 
general  principles  of  International  Law  (^),  such  Patent 
Bights  {brevets  (Tinvention)  do  not  extend  beyond  the  terri- 
torial liniits  of  the  sovereign  who  grants  them,  and  are  not 
recognised  by  foreign  States. 

DLXXVII.  In  France  two  questions — one  directly,  the 
other  indirectly,  relating  to  these  subjects — have  undergone 
judicial  examination. 

1.  Is  it  lawftil  for  a  Frenchman  to  make  or  counterfeit 
the  subjects  of  a  patent  granted  by  a  Foreign  State  ? 

To  this  question  the  answer  has  been  without  hesitation 
in  the  affirmative.  Such  patents  are  considered  exclusively 
as  creatures  of  the  municipal  law  of  each  State.     "  We  have 

not  yet  advanced"  (says  Foelix  (A),    witli  evident  regret) 

to  the  stage  which  would  apply  to  them  the  principle  of 
**  the  comitas  gentium.'^'' 

The  second  question  is — 

2.  Is  it  lawful  for  a  Frenchman  to  stamp  upon  his 
merchandise  the  stamp  or  mark  of  a  foreign  manufac- 
turer ? 

It  is  melancholy  to  record  that  the  Cour  de  Cassation  {i) 
has  decided  the  affirmative  to  this  question.  ^^  It  is  "  (Foelix 
says)  (k)  ^^  one  more  misfortune  to  add  to  those  which  a 
'^  narrow-minded  legislation  and  jurisprudence  have  already 
"  drawn  down  upon  France,  by  provoking  measures  of  re* 

torsion  in  Foreign  States"  {f). 

There  is  something  ludicrous  in  the  attempt  of  the   Cour 


(g)  Fodix,  L  ii.  t.  ix.  c.  vi  Massi,  Le  Droit  Comm,  t.  ii.  p.  592  (ed. 
1874).  De  la  Propri^t^  litt^raire  artistique  et  induBtrielle.  The 
general  question  and  theory  of  such  property  is  very  lucidly  discussed. 

M.  RefM>ua/rdy  des  brevets  d'vnvention.  Code  wUemationcUe  de  la  pro^ 
prUti  industrkUe  artistiqiie  et  littirairej  par  MM,  FcMUe  et  Huguet 
(Paris,  1865). 

(h)  Ubi  8up» 

(i)  See  decision  of  12th  July,  1848,  Dev,  Car,  48,  1,  416,  cited  in 
Demangeat's  note  to  Fcdix, 

(k)  Ubi  sup, 

(0  Of.  Armales  de  la  propriUi  indusMeUe  artistique  et  lUtiralre, 


if 
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de  Paris  (m)  toatone,  a§  it  were^  for  this  injustice  by  deciding 
that  a  foreigner  cannot  be  criminally  proceeded  against  in 
France  for  fraudulently  using  the  stamp  of  a  French  manu- 
facturer in  a  Foreign  State.  M.  Demangeat^  moreover^ 
thinks  that  he  would  be  liable  to  civil  damages. 

The  Judicial  Committee  of  the  Privy  Council  have  holden^ 
in  the  case  of  an  English  Patentee  obtaining  a  patent  abroad 
for  his  invention^  in  addition  to  his  English  patent,  that  the 
English  Patentee  is  in  no  sense  to  be  thereby  prejudiced 
either  with  respect  to  his  original  patent,  or  with  respect  to 
any  application  which  he  may  be  advised  to  make  for  a  re- 
newal of  it. 

And,  also,  that  an  English  Patentee  who  has  obtained  a 
patent  from  abroad,  may  make  out  a  case  for  a  prolongation 
of  his  patent,  but  that  regard  must  be  had  to  all  the  circum- 
stances of  the  case,  to  the  antecedent  circumstances,  the 
effect  of  which  the  Legislature  itself  has  thought  of  so  much 
importance  as  to  make  it  absolutely  impossible  for  the  Crown 
in  some  cases  to  grant  a  renewal  of  a  patent,  or  even  to  ex- 
tend a  patent  beyond  the  duration  of  the  foreign  patent, 
whether  the  invention  is  in  its  origin  and  domicil  a  foreign 
invention  or  an  English  invention,  and  that  difference  must 
be  borne  in  mind  in  considering  such  an  application  (n). 

DLXXVIII.  (II.)  Copyright  is  the  exclusive  right 
which  the  law  allows  an  author  of  reprinting  and  republish- 
ing his  own  original  work. 

It  is  a  right  of  which  no  traces  are  to  be  found  in  the 
Boman  Law.  In  England  it  was  of  a  most  uncertain  charac- 
ter till  the  reign  of  Queen  Anne  (o),  when  it  became  the 


Juin,  1864.  Loi  de  Juin,  1869.  Treaty  between  France  and  England, 
Jan.  23,  1860.     Cases  of  Spence  and  of  Stubbs,  1864. 

(m)  19th  and  20th  November,  1860,  Dev.  Car.  52,  2,  345,  De- 
VMmgeaVs  note  to  Fcdix, 

(n)  In  re  Johnson's  Patent  (WiUcox  db  Gibbs\  4  La/w  Bep.  P.  C,  p.  80. 
See  also  In  re  Winan's  Patent,  ib,  93 ;  in  re  Blake's  Patent,  ib,  535. 

(o)  8  Anne,  c.  19. 
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subject  of   Statute  Law,  from  which  (p)  it  has  received 
considerable  protection  and  favoun 

DLXXIX.  But  all  States  were  unanimous  in  their 
opinion  that  they  were  under  no  obligation  to  recognise  the 
exclusive  right  of  this*  intellectual  property  of  foreigners 
within  their  territories.  The  arguments,  bad  and  good,  are 
well  known  upon  this  subject  At  the  same  time  the  German 
Confederation  (g)  seized  the  opportunity  of  the  Congress  of 
Vienna  to  propose  that  copyright  should  be  as  much  re- 
spected throughout  the  different  States  which  composed  the 


(p)  See  also  15  Geo.  III.  c.  53 ;  41  Geo.  III.  c.  107. 

(9)  '*  NouB  devoDB  dire  un  mot  de  la  diaposition  relative  k  la  centre^ 
faction,  .  II  n'y  a  pas  do  pays  oil  oette  esp^oe  d'indiistrie  soit  pouss^ 
plus  loin  qu'en  Allemagne.  Le  partage  de  ce  pays  en  plusienrs  sou- 
verainet^  la  favorise,  et  elle  trouve  de  la  protection  dans  les  principes 
de  gouvemement  de  quelques  ^tats.  La  monarchie  Autrichienne,  le 
royanme  de  Wibrtemberg,  et  le  grand-duch^  de  Bade  sont  les  prin- 
cipaux  foyers  de  oette  esp^ce  de  brigandage  litt^raire,  qui  est  la  prind- 
pale  cause  de  la  cherts  des  livres  en  Allemagne.  La  contrefaction  est 
illicite,  dans  chaque  ^tat,  k  I'tfgard  des  auteurs  ou  ^diteurs  sujets  du 
mdme  ^tat ;  mais  la  rtfimpression  d'ouvrages  imprim^  dans  un  pays 
stranger  n'a  jamais  ^ttf  regardtfe  contrefaction ;  c'est  un  droit  que  les 
AUemands,  les  Fran^ais,  les  Suisses,  les  Anglais,  et  les  HoUandais  ont 
de  tout  temps  librement  exerctf  les  uns  envers  les  autres.  Ce  principei 
vrai  dans  sa  g^ndralit^,  entratne  de  graves  inconv^nients  dans  une 
nation  partag^,  comme  la  nation  Allemande,  en  un  grand  nombre  de 
souverainet^,  si,  au  lieu  de  se  regarder  comme  parties  du  mdme  tout, 
chaoune  de  ses  souverainet^s  veut  jouir  des  droits  d'un  tftat  particulier. 
Telle  a  cependant  ^t^,  et  est  encore  dans  ce  moment,  la  pretention  de 
quelques  souverains  Allemands,  de  mani^re  que  les  ouvrages  publics 
dans  les  dtats  des  rois  de  Prusse  et  de  Saze  peuvent  dtre  oontrefaits 
dans  le  grand  duch^  de  Bade.  On  a  vu  en  Allemagne  un  autre  abus 
d'un  principe  juste  par  lui-mdme :  il  y  est  arriv^  que  des  ouvrages 
originaux,  public  dami  une  partie  de  1' Allemagne,  ayant  ^t^  oontre- 
faits dans  une  autre,  les  Editions  iUtfgitimes,  qui  avaient  paru  sous  la 
protection  des  lois  de  ce  dernier  pays,  se  trouv^rent  favoristo  au  d^ 
trimcnt  des  originaux  qu'on  regardait  comme  production  ^trang^re. 
La  Prusse  avait  depuis  longtemps  donn^  un  exemple  de  justice  qui 
avait  trouvd  peu  d'imitateurs,  en  prohibant  la  vente  de  toute  Edition 
contrefaite  dans  quelque  partie  de  I'Allemagne  que  ce  fdt,  quand 
mdme  les  auteurs  ou  P^teurs  de  Poriginal  n'^taient  x>as  r^gniatles." 
— Koch  (ed.  8choeU)f  Hid,  des  TraiUs  de  Paix,  c.  xli.  s.  5. 
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confederation^  as  through  the  different  provinces  of  a  single 
State. 

The  reasoning  was  applicable  to  the  whole  civilised  world ; 
the  different  States  of  which  ought^  in  all  matters  of  Comity^ 
to  consider  themselves  as  members  of  one  family ;  and  the 
great  States  of  Europe — not  as  yet,  I  believe,  of  America — 
have  incorporated  by  treaty  the  doctrine  of  International 
Copyright  into  the  system  of  International  Law. 

Thus  the  German  Diet  introduced  a  convention  upon  this 
subject  between  the  different  members  of  the  Confederation 
in  1837.  Austria  and  Prussia  gave  in  their  adherence  on 
behalf  of  those  portions  of  their  territories  which  did  not 
belong  to  the  Confederation.  Austria  and  Sardinia  had  a 
convention  in  1840,  to  which  the  other  States  of  Italy,  and 
one  of  the  Swiss  Cantons,  adhered. 

In  1837,  Prussia  passed  a  law  of  reciprocity  in  this  matter 
with  all  Foreign  States.  In  1838  the  English  Parliament 
passed  a  yet  more  liberal  statute,  presently  to  be  mentioned. 
At  first,  France  held  back,  but  in  1852  she  promulgated  a 
decree  subjecting  literary  piracy  to  the  punishment  of  her 
penal  Code. 

In  1846,  England  entered  into  a  treaty  with  Prussia ;  in 
1847,  with  Hanover;  in  1851,  with  France;  in  1854,  with 
Belgium  (r). 

1.  The  substance  of  these  conventions  is — 

1.  That  the  authors  and  artists  of  both  countries  are  en- 
titled to  enjoy  the  same  rights  as  those  which  the  legislation 
of  each  State  has  granted  to  its  own  subjects. 

2.  That  the  advantage  of  the  treaty  extends  to  all  works 
of  literature  and  art,  including  translations ;  to  dramatic 
works  not  printed,  and  to  articles  in  newspapers  and  periodi- 
cals, which  are  not  of  a  political  character.     But  these  con- 


(r)  Wharton,  §  328.  It  appears  from  Mr.  Shortt's  useful  work  on 
The  Law  of  Literature  and  Art  (London,  1871),  p.  147,  that  England 
has  also  copyright  conventions  with  several  of  the  smaller  German 
States,  with  Spain  and  with  Sardinia. 
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cessions  are  accompanied  with  certain  restrictions  and  obliga- 
tions :  thus,  it  must  be  notified  by  the  author  on  the  title- 
page,  that  he  reserves  to  himself  the  right  of  translation  ;  and 
with  respect  to  other  works  of  literature  and  art,  they  must 
be  duly  registered  within  three  months  of  their  first  publica- 
tion, at  Paris,  at  the  office  of  the  Minister  of  the  Interior ; 
and  in  England  at  Stationers'  Hall,  with  or  without  the 
deposit  of  a  copy  or  of  a  print,  according  to  the  nature  of  the 
work,  and  the  law  of  the  State. 

3.  That  the  reciprocity  applies  only  to  works  of  literature 
and  art  published  or  edited  after  the  17th  January,  1852,  in 
France;  and  the  28th  January,  1852,  in  England.  As  to 
works  published  or  produced  previously  to  that  period,  they 
are  to  be  governed,  so  far  as  they  afiect  foreign  authors  and 
artists,  by  the  Common  Law  of  each  State  (s). 

DLXXX.  The  provisions  of  the  English  Law  on  this 
subject  are  thus  more  fully  stated  by  Mr.  Serjeant 
Stephen : — 

"  Protection,  also"  (he  says),  "  under  certain  conditions, 
"  is  afforded  to  literary  and  other  productions,  though  first 
published  in  a  foreign  country.  And  this  subject  of 
international  copyright  is  now  regulated  by  7  &  8  Vict.  c. 
12  (repealing  a  former  statute  of  1  &  2  Vict.  c.  59),  (^) 
and  by  15  &  16  Vict.  c.  12,  whereby,  among  other  regu- 
"  lations,  it  is  provided,  that  by  order  in  council  Her  Majesty 
may,  as  respects  hoohs^  prints^  articles  of  sculpture^  and 
other  works  of  art^  which  shall  be,  after  a  future  time 
specified  in   such   order,   first  published  in  any  foreign 


€i 


(s)  Code  Intern,  de  la  Propr,  Industr,  &c,  par  PcUaiUe  et  Huguet, 
p.  123. 

(i)  Until  the  passing  of  thia  Act  of  1  &  2  Vict.  c.  59,  foreigners  first 
publishing  a  work  abroad  had  neither  at  Common  Law,  nor  by  virtue 
of  the  statute  of  8  Ann.  c.  19,  or  54  Geo.  III.  c.  136,  any  copyright  in 
England.  See  Chappell  v.  Purday,  14  Mees(m  d:  iVMty's  Bep,  303  ; 
Jeffreys  v.  Boosey,  24  Lato  Joumcd  (ExcK),  81;  s.c.  4  Iloxufe  of 
Lords  Bep.  816 ;  BoucicauU  v.  Delafield,  9  Jur.  1282,  decided  on 
7  &  8  Vict.  c.  12 ;  Cassell  v.  litiffy  2  Kay  d;  J.'s  Rep,  279;  Wood  v. 
Chart ,  10  Law  Bep,  {Eq,),  193. 
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*^  country  to  be  named  in  such  order^  allow  the  respective 
authors,  inventors,  designers,  engravers,  or  makers,  and 
their  personal  representatives^  privilege  of  copyright  there- 
in for  any  period  not  exceeding  the  term  to  which  like  pro- 
^*  ductions  would  be  protected  if  first  published  in  the 
«  United  Kingdom ;  and  may,  as  respects  dramatic  pieces  and 
^*  musical  compositions^  which  shall  be,  after  a  future  time 
'^  specified  in  such  order,  first  publicly  represented  or  per- 
^'  formed  in  any  foreign  country  named  in  such  order,  allow 
'^  the  authors  to  have  the  sole  liberty  of  representing  and 
«'  performing  them  within  the  British  dominions  during  any 
period,  not  exceeding  the  term  during  which  they  would  be 
entitled  by  law  to  such  sole  liberty,  if  the  first  representa- 
tion or  performance  had  been  in  the  United  Kingdom. 
'^  And  also  that,  by  order  in  council.  Her  Majesty  may, 
^'  as  regards  translations  of  books  first  published — or  of 
^^  dramatic  pieces  first  publicly  represented — in  any  foreign 
'^  country,  direct  that  the  authors  of  such  books  or  dramatic 
"  pieces  shall  be  empowered  to  prevent  the  publication  in 
"  the  British  dominions  of  any  translation  of  such  books,  or 
^<  the  representation  of  any  translations  of  such  dramatic 
pieces  not  authorised  by  them,  for  such  time  as  shall 
be  specified  in  Her  Majesty's  order,  not  extending  beyond 
**  five  years  from  the  time  at  which  authorised  translations 
"  shall  be  first  published  or  represented  respectively.  Pro- 
'^  vision  is,  however,  made,  that  no  such  order  shall  have 
effect,  unless,  on  the  face  of  it,  it  be  grounded  on  a  due 
reciprocal  protection  secured  by  the  foreign  power  therein 
*^  named,  for  the  benefit  of  parties  interested  in  works"  first 
''  published  in  the  dominions  of  Her  Majesty  ;  nor  unless, 
"  within  a  limited  time,  the  work  sought  to  be  protected  be 
"  duly  registered,  and  a  copy  thereof  (if  it  be  a  book,  a 
"  print  (m),  or  a  printed  dramatic  piece,  or  musical  composi- 


(u)  If  it  be  a  ^prwd  first  published  in  a  foreign  country,  it  must  also, 
by  8  €^.  II.  c.  13,  have  the  name  of  the  proprietor  on  each  copy  as 
well  as  on  the  plate.     See  Avaivzo  v.  MndW^  10  Exch.  p.  203. 


(( 
a 
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"  tion)  deposited  at  Stationers'  Hall ;  nor  (in  the  case  of 
translations)  unless  the  original  work  be  registered,  and  a 
copy  deposited  in  the  United  Kingdom,  in  the  manner  re- 
quired for  original  works,  as  above  mentioned ;  nor  unless 
^^  the  author  notifies  on  the  title-page  his  intention  to  reserve 
the  right  of  translation ;  nor  unless  a  translation,  sanctioned 
by  the  author,  be  published  within  certain  limited  periods ; 
^^  nor  unless  such  translation  be  registered,  and  a  copy  there- 
"  of  deposited,  as  in  the  case  of  original  works"  (or). 

DLXXXa.  By  the  judgment  in  the  case  of  Jeffreys 
V.  Boosey  it  was  decided  as  follows ;  viz. : — The  object  of 
8  Anne,  c.  19,  was  to  encourage  literature  among  British  sub- 
jects, which  description  includes  such  foreigners  as,  by  resi- 
dence here,  owe  the  Crown  a  temporary  allegiance ;  and  any 
such  foreigner,  first  publishing  his  work  here,  is  an  ^^  author" 
within  the  meaning  of  the  statute,  no  matter  where  his  work 
was  composed,  or  whether  he  came  here  solely  with  a  view 
to  its  publication. 

Copyright  commences  by  publication  ;  if  at  that  time  the 
foreign  author  is  not  in  this  country,  he  is  not  a  person 
whom  the  statute  meant  to  protect. 

An  Englishman,  though  resident  abroad,  will  have  copy- 
right in  a  work  of  his  own  first  published  in  this  country. 

B.,  a  foreign  musical  composer,  resident  at  that  time  in  his 
own  country,  assigned  to  R.,  another  foreigner,  also  resident 
there,  according  to  the  law  of  their  country,  his  right  in  a 
musical  composition  of  which  he  was  the  author,  and  which 
was  then  unpublished.  The  assignee  brought  the  composi- 
tion to  this  country,  and  before  publication,  assigned  it, 
according  to  the  forms  required  by  the  law  of  this  country, 
to  an  Englishman.  The  first  publication  took  place  in  this 
country. 

It  was  holden,  reversing  the  judgment  of  the  Court  of 
Exchequer  Chamber,  that  the  foreign  assignee  had  not,  by 


(x)  Stephen^  Commentaii€8  (edit.  1858),  vol.  ii,  pp.  41,  42. 
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the  law  of  this  country^  any  assignable  copyright  here  in 
this  musical  composition. 

Per  Lords  Brougham  and  St  Leonards.  Copyright  did 
not  exist  at  Common  Law :  it  is  the  creature  of  Statute. 

Per  Lord  St  Leonards.  No  assignment  of  copyright 
under  8  Anne,  c.  19,  the  benefit  of  which  is  claimed  by  the 
assignee,  although  from  a  foreigner,  can  be  good  in  this 
country,  unless  it  is  attested  by  two  witnesses. 

Per  Lord  St  Leonards.  There  cannot  be  a  partial  assign- 
ment of  copyright  {?/). 

DLXXXb.  But  in  the  subsequent  case  of  Routledge 
V.  Low,  Lord  Cairns  and  Westbury  expressed  dissent  from 
this  construction  of  8  Anne,  c.  19,  and  intimated  a  doubt 
whether  the  case  of  Jeffreys  v.  Boosey  would  in  any  case  be 
binding  upon  the  House  of  Lords  in  the  construction  of  the 
Modern  Copyright  Act  (5  &  6  Vict.  c.  46). 

In  Routledge  v.  Low,  it  was  holden  that  an  alien  friend 
who,  during  the  time  of  his  temporary  residence  in  a  British 
colony,  publishes,  in  the  United  Kingdom,  a  book  of  which 
he  is  the  author,  is,  under  5  &  6  Vict.  c.  45,  entitled  to  the 
benefit  of  English  copyright  {z). 

DLXXXc.  (III.)  (a)  The  cases  decided  in  the  English 
Courts  on  the  subject  of  the  piracy  oi  foreign  trade-marks, 

{y)  Jeffreys  v.  Boosey  (a.  d.  1854),  4  Hoxim  of  Lords  Beports,  p.  815. 

In  favour  of  Foreigner's  foreign  assignee's  right  to  an  assignable 

copyright. 


Mr.  Justice  Crompton. 
,,        ,,      Williains. 
„        „      Erie. 

Mr.  Justice  Wightman. 
„        „       Maule. 
„        ,,      Coleridge. 

Mr.  Earon  Alderson. 
L.  C.  B.  Pollock. 

Agai 

nst. 

Lord  Chancellor  Cranworth. 
Lord  Brougham. 
„    St.  Leonards. 

L.  C.  J.  Jervis. 

(z)  BoxUledge  v.  Low  (1868),  SL.RH.  L.  p.  100  ;  37  L.  J.  (Chanc.) 
p.  454. 
(a)  This  and  the  next  section  were  §§  dxciii.  dxciv.  of  the  old  edition. 


FOKEIGN   TBADE-MABKS.  445 

show  a  greater  regard  for  Comity  than  the  decisions  of  the 
French  tribunals  (&). 

In  a  recent  case  an  alien  ami  manufactured^  in  his  own 
country,  goods,  which  he  distinguished  by  a  peculiar  trade- 
mark. The  goods  obtained  considerable  reputation  both  in 
his  own  country  and  in  Tarious  other  foreign  countries,  and 
also  in  some  British  colonies ;  but  it  was  not  shown  that  any 
of  such  goods  had  ever  been  even  introduced  or  imported 
into  England.  The  defendant  was  in  the  habit  of  manu- 
facturing in  and  selling  in  this  country,  goods  similar  in  ap- 
pearance, and  with  an  exact  copy  of  the  plaintiff's  peculiar 
trade-mark.  Some  of  these  imitative  articles  were  sold  and 
used  abroad  in  countries  where  the  alien  amt''^  goods  had  ob- 
tained a  reputation  (c).  It  was  holden  by  the  Court,  that 
he  was  entitled  to  an  injunction  restraining  the  defendant 
from  copying  or  imitating  the  trade-mark.  The  doctrine 
seems  to  have  been  laid  down  in  this  case,  that  a  man  has  no 
property  in  a  trade-mark,  but  he  has  a  right  to  prevent  any- 
body else  from  using  it,  so  as  to  attract  custom  which  other- 
wise would  flow  to  himself.  Also  that  a  person  on  whom  an 
injury  is  fraudulently  committed  may  have  a  remedy  in  the 
Court  of  any  country  where  the  fraud  occurs,  and  even 
although  he  be  at  the  time  an  alien  enemy  {d). 

DLXXXi).  In  an  important  case  on  this  subject  a 
bill  was  filed  by  an  American  trading  company,  incorporated 
by  the  Law  of  the  State  of  Connecticut,  in  the  United 
States  of  America,  for  an  injunction  to  restrain  a  manu- 
facturer of  Birmingham  from  continuing  the  fraudulent  use 
of  the  trade-marks  of  the  company,  and  for  an  account  of 
the  profits  made  by  him  from  such  use.  He,  by  his  answer, 
admitted  the  use  of  the  trade-marks  complained  of;  but,  by 


(6)  See  a  remarkable  case,  The  Emperor  of  Atistria  v.  Da/y  and  Kos" 
9uth,  2  Oiff,  Eep,  p.  628,  referred  to  in  vol.  ii.  of  this  work,  p.  145, 
§  cziii.  (a). 

(c)  Collins  Company  v.  Brown;  Same  v.  Cohen  (1857),  3  Kay  <fc 
Johnson's  Rep,  423. 

(d)  iSamc  v.  Beeves  (V.-C.  Stuart,  1859),  2^LawJ(Aimal{Chanc.\  56. 
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way  of  rebuttal  of  the  charge  of  frauds  stated  ihat^  in  so 
using  the  trade-marks,  he  had  only  foUowed  a  custom  pre- 
valent at  Birmingham  for  manufacturers  of  goods  of  the 
kind  sold  by  the  company,  to  affix  on  the  goods  ordered  by 
merchants  a  particular  trade-mark,  relying  on  the  respect- 
ability of  the  merchant,  when  known  to  them,  for  the  fact 
that  those  merchants  had  authority  to  act  as  agents  of,  or  by 
way  of  license  from,  the  person  entitled  to  the  exclusive  use 
of  the  trade-marks ;  and  that  he  had  been  informed  that  the 
company  themselves  had  ordered  goods  to  be  manufactured 
at  Birmingham,  with  their  own  trade-mark  upon  them,  for 
the  purpose  of  sale  in  foreign  countries.  These  statements 
were  left  uncontradicted  by  the  company.  The  Court,  upon 
motion  for  decree,  ordered  that  an  interim  injunction,  which 
thedefendant  had  previously  submitted  to,  should  be  continued 
for  a  year,  with  liberty  to  the  company  to  bring  an  action 
within  that  time  to  try  their  right  at  law ;  and  in  case  of 
their  not  proceeding  at  law  and  to  trial  within  that  time, 
that  their  bill  should  thereupon  stand  dismissed  with  costs. 
DLXXXb.  Mr.  Wharton  (e)  observes,  that  "  In  Eng- 
^^  land  and  the  United  States,  it  is  needless  to  say,  the 
"  counterfeiting  of  any  trade-mark,  with  intent  to  defraud  a 
"  vendee,  is  indictable  as  a  cheat  at  common  law.  The  dis- 
^^  tinction  between  the  intent  to  defraud  the  vendee,  and  that 
to  defraud  the  manufacturer,  seems  overlooked  by  both  Bar 
and  Foclix.  When  a  vendee  is  defrauded  by  imposing  on 
'*  hw^  an  inferior  article  on  a  forged  brand  or  stamp,  he  can 
"  prosecute  criminally  the  offender,  though  no  civil  action 
"  may  lie  in  favour  of  the  foreign  manufacturer  whose  trade- 
"  mark  is  counterfeited." 


(e)  §§  326,  827.     The  United  States  and  Belgium  have  a  treaty  on 
thiB  subject. 
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CHAPTER  XXVIIL 

ACQUISITION  AND  ALIENATION    OF    MOVEABLE  AND 

IMMOVEABLE    PBOPEBTY. 

CAPACITY  TO  ACQUIBE  OB  TO  ALIENATE. 

DLXXXI.  Having  considered  in  what  the  nature  of 
moveable  and  immoveable  property  consists,  and  hj  what 
laws  it  is  determined,  we  now  approach  the  consideration  of 
the  rules  of  Private  International  Law  with  respect  to  the 
acquisition  and  the  alienation  of  Property  by  Foreigners. 

DLXXXII.  As  it  is  an  incident  to  the  Sovereign  Power 
of  every  independent  State  to  have  authority  over  all  persons 
residing  or  being  within  its  borders,  so  it  is  an  incident  to 
the  same  power  to  have  authority  over  all  things  or  property 
of  every  description  within  its  borders. 

The  Laws  of  each  State,  therefore,  govern  the  whole 
property  of  individuals,  whether  they  be  Natives  or 
Foreigners. 

But  the  same  Comity  which,  in  the  application  of  the 
Law,  distinguishes  for  some  purposes  between  the  persons  of 
Natives  and  Foreigners,  makes  a  distinction  both  as  to  their 
capacity  to  acquire  property y  and  also  as  to  the  form  and 
manner  of  its  acquisition  or  alienation. 

DLXXXIIL  The  following  summary  of  the  opinions  of 
jurists  upon  this  important  point  is,  it  is  believed,  correct : — 

1.  There  are  those  beginning  with  Huber  (a),  and  ending 

(a)  S.  12. 
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with  Savigny  (i),  who  hold  that  this  capacity  to  acquire  or 
alienate  is  governed  by  the  Law  of  the  Domicil  of  the 
acquirer  or  alienator. 

2.  There  are  those  who  hold  that  this  capacity  does  not 
belong  to  the  qualities  of  the  person,  as  such,  but  to  the 
legal  working  or  effect  of  these  qualities,  and,  therefore, 
that  the  lex  foriy  before  which  the .  matter  is  adjudicated 
upon,  and  not  the  Law  of  the  Domicil,  should  be  applied. 

3.  Those  who  hold,  with  Story  for  their  principal  ex- 
ponent, that,  generally  speaking,  the  Law  of  the  Domicil 
should  be  applied,  but  not  in  the  case  of  immoveables.  In 
this  case,  the  lex  rei  sit(B,  or  the  Statutum  reale^  must 
govern — a  position  emphatically  condemned  by  Savigny. 

But  those  who  maintain  the  first  opinion  admit  the  follow- 
ing exceptions  (c) : 

a.  Where  the  capacity  to  acquire  or  alienate  is  forbidden 
by  the  Law  in  which  the  property  is  situated. 

/8.  Where  it  is  doubtful  whether  the  property  be  or  be  not 
among  the  res  quorum  commercium  non  esty  the  lex  rei  sit<B  is 
to  prevail. 

7.  Where  a  question  arises  as  to  property  without  an 
owner,  bona  vacantia,  as  to  whether  the  particular  property 
can  be  acquired  by  occupatio. 

For  instance,  jura  regalia — rights  of  the  Crown  and 
Government — such  as  mines,  minerals,  treasure  trove,  or 
amber,  in  the  kingdom  of  Prussia.  In  such  cases  it  is  ad- 
mitted that  not  only  ought  the  lex  rei  sitcB  to  prevail,  but 
that  the  property  acquired  under  such  a  title  ought  to  be 
recognised  by  all  other  States. 

DLXXXIV.  Having  considered  what  Law  governs  the 
capacity  to  acquire  and  to  alienate  property,  we  ought,  per- 
haps, to  inquire,  in  the  next  place,  what  Law  governs  the 
form  and  manner  of  acquisition  and  alienation.  And  this 
inquiry  would  lead  us  to  an  examination — 


(h)  VIII.  8.  367, 11.    See  also  Wharton,  §  329. 
(c)  Scmgnyy  viii.  s.  367>  Ih 
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1.  Of  the  opinions  of  jurists. 

2.  Of  the  domestic  jurisprudence  of  States  expressed 
either  in  their  written  Codes  or  in  their  practice,  manifested 
by  public  acta  of  the  State  or  by  judicial  decisions. 

The  subject  is,  however,  discussed  at  length  in  that  por- 
tion of  this  volume  which  relates  to  obligations ;  and  it  is 
only  intended  in  this  place  to  give  the  outlines  of  a  sketch, 
the  filling  up  of  which  the  reader  will  find  in  the  later  part 
of  this  work. 

DLXXXV.  The  opinions  of  jurists  on  this  subject  may 
be  ranged,  as  on  the  subject  of  capacity ,  under  three 
classes  :— 

1.  Those  who  maintain  that  the  lex  domicilii  alone  ought 
to  govern  both  kinds  of  property. 

2.  Those  who  maintain  that  the  Ux  rei  sito^  alone  ought  to 
govern  both  kinds  of  property. 

3.  Those  who  maintain  that  the  lex  domicilii  governs  the 
moveable  or  personal,  and  the  lex  rei  sites  the  immoveable 
or  real,  property. 

DLXXXVI.  Those  who  hold  the^r^^  of  these  opinions 
do  so  chiefly  in  relation  to  the  property  of  a  deceased 
foreigner,  considering  that  this,  of  whatsoever  character  and 
wheresoever  situated,  forms  an  ^'  universitas  juris^^  to  be 
governed  by  the  Law  of  the  Domicil.  This  opinion,  how- 
ever, founded  on  an  exaggeration  of  the  doctrine  of  Personal 
Statutes,  has  certainly  no  root  in  the  system  of  Private  In- 
ternational Law  ((/),  and  it  has  a  manifest  tendency  to 
interfere  with  the  sovereignty  which  is  vital  to  every  in- 
dependent State. 

DLXXXVII.  Those  who  hold  the  second  of  these 
opinions  are  not  numerous  {e) ;  they  belong  to  the  present 
age,  and  are,  I  believe,  confined  to  Germany.     They  have 


(cQ  ' '  Mais  c'est  exag^rer  ^videmment  la  port^e  du  statut  personel  que 
de  pr^tendre  lui  soumettre  dea  immeubles  par  le  motif,  qu'Os  font 
pariie  d'one  succession." — Fcdisc, 

(e)  TUtmann,  MUklenbruchf  Eichhoniy  WUchteVy  Savigny, 
VOL.  IV.  O  G 
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lately  added  a  bost  to  their  numbers  in  the  adhesion  of 
Savigny  (/),  who^  in  his  recent  work^  expresses  a  very  strong 
opinion  upon  this  point.  It  maj  be  expedient  to  state  the 
substance  of  his  reasoning,  as  it  embraces  the  arguments  of 
his  predecessors,  especially  of  Wackier  (gf),  who  is  Entitled 
to  the  chief  place  among  the  promulgators  and  maintainors 
of  the  doctrine  that  the  lex  rei  sitcB  ought  equally  to  govern 
the  moveable  and  immoveable  property  of  foreigners. 

DLXXXVIII.  It  is  refreshing  and  instructive  to  turn 
from  the  absence  of  theory  and  system  which  the  decisions 
and  dicta  of  English  and  North  American  lawyers  too 
frequently  exhibit  to  the  philosophical  and  luminous  state- 
ment of  Savigny  (ff)  upon  this  subject.  After  stating  the 
arguments  of  those  who  maintain  that  the  lex  domieiUi,  and 
of  those  who  maintain  the  lex  rei  sitcBf  is  alone  applicable  to 
moveable  property,  he  expounds  his  own  opinion  to  the 
following  effect : — 

DLXXXIX.  In  considering  the  Rights  of  Thiiigs,  we 
enter  immediately  upon  the  question  of  the  dominion  in 
which  these  Things  are.  Things  are  sensible  and  tangible ; 
they  occupy  a  definite  place,  and  that  place  is  the  seat  of  the 
Legal  Relation  {Rechtsverhdltniss)  of  which  they  are  the 
object. 

Whosoever  wishes  to  acquire,  enjoy,  and  exercise  a  right 
over  a  Thing  betakes  himself  for  that  purpose  to  the  place 
in  which  it  is  situate,  and  subjects  himself  willingly,  so  far 
as  his  Legal  Relation  to  that  particular  Thing  is  concerned^ 
to  the  law  in  force  within  that  place  wherein  the  Thing 
is. 

When,  therefore,  it  is  asserted  that  his  Rights  relating  to 
this  Thing  are  governed  by  the  lex  rei  sitce,  this  position 
rests  upon  the  same  principle  as  that  which  applies  the  kx 
domicilii  to  govern  a  question  of  Personal  Status — the 
authority  of  both  laws,  in  fact,  springing  from  the  volun- 


(/)  VIII.  88.  366,  367, 11. 

(g)  I.  292-298  ;  ii  199,  200,  383-389. 
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taiy  subjection  of  the  individual  to  the  law  of  a  particular 
place. 

The  old  Roman  Law^  indeed^  knew  nothing  of  the  forum 
ret  9it(B ;  but  this  doctrine  was  early  introduced  in  relation  to 
actions  or  suits  respecting  the  recovery  of  property^  and  was 
afterwards  applied  to  other  actions  in  rem.  It  is  true,  how- 
ever^ that  even  in  these  instances  that  law  did  not  exclusively 
prescribe  the  forum  ret  sitcB^  but  left  to  the  plaintiff  the 
option  between  the  special  remedy,  the  forum  rei  sites ^  and 
the  general  remedy,  ikit  forum  domicilii  {h). 

But  this  optional  arrangement  is  too  vacillating  and  un- 
certain to  be  adopted  in  modern  jurisprudence.  Therefore, 
one  of  the  two  rules  must  be  fixed  upon,  and  that  one  must 
be  the  lex  rei  sites  (t) :  fin^t,  because  that  is  the  Law  to  which 
the  individual  has  by  his  own  will  in  this  particular  matter 
submitted  and  subjected  himself;  secondly,  because  the 
greatest  confusion  would  follow  from  adopting  the  lex  domi" 
ciliif  for  it  is  to  be  remembered  that  there  may  be  more  per- 
sons than  one  interested  in  the  Right  to  the  particular  Things 
each  of  which  Persons  may  have  a  different  Domicil,  and  a 
question  full  of  doubt  and  perplexity  actually  arises  as  to 
which  Domicil  is  to  furnish  the  Law.  This  doubt  and  per- 
plexity is  obviated  by  adopting  the  lex  rei  sites. 

Therefore  all  States  have  adopted  this  rule  of  Private 


QC)  Scmgny,  ih,  n.  6,  c,  d,  citing  Vatic,  Frag,  s.  326 :  the  contrary 
is  not  to  be  inferred  from  1.  xziv.  s.  2  (s.  1),  De  Judic,,  which  passage 
refers,  not  to  the  forum  rei  gita^,  but  to  the  forum  originis,  which 
every  Roman  citizen  had  in  the  city  of  Home,  in  addition  to  his  own 
home,  but  from  which  Legates  had  the  privilege  (see  chapter  on 
Ambassadors  in  the  second  volume  of  this  work)  of  withdrawing 
themselves. — L.  iii.  c.  (iii.  19)  leW  in  rem,     Nov,  69. 

(i)  DoiicUif  Comment,  de  Jure  CivUi,  lib.  xvii.  He  says,  "  There 
are  but  three  exceptions  to  the  lex  rei  sita, 

'*  1.  If  with  the  consent  of  the  owner  the  action  has  been  brought 
elsewhere,  *  est  enim  in  consentientem  cujusvis  judids  jurisdictio.' 

''2.  If  the  possessor  has  dole  malo  removed  the  res  from  the  place 
where  it  was,  to  the  injury  of  the  petUor, 

'*  3.  If  the  action  has  been  begun  where  the  res  was,  and  pendeute 
judicio  it  has  been  removed  elsewhere  by  the  possessor,** 

0  0  2 
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International  Law  with  respect  to  immoyeable  or  real  pro- 
perty :  but  a  distinction  has  been  drawn  between  this  kind 
of  property^  and  that  which  is  of  a  moveable  or  personal 
character. 

It  must  be  admitted  that  this  distinction  has  been  relied 
upon  by  almost  all  the  jurists  of  an  earlier  date  than  the 
present  times,  and  incorporated  into  many  Codes ;  neverthe- 
less, it  has  no  foundation  in  reason  or  principle — it  has  arisen 
from  a  misapplication  of  the  Law  of  Inheritance  and  Suc- 
cession [which,  according  to  our  author,  is  rightly  governed 
by  the  Law  of  the  Domicil  (A)]  to  the  Bights  (I)  respecting 
Things  or  Property  in  general,  which  is  governed  by  the  law 
of  the  place,  and  so  it  was  declared  to  be  by  the  Bavarian 
legislation  of  the  middle  of  the  eighteenth  century  (m\ 

Those  who  maintain  the  opposite  opinion  evade  or  gloss 
over  the  difficulties  attendant  on  it.  It  is  easy  to  say  ^^  the 
Law  of  the  Domicil  shall  decide ;"  but  of  whose  Domicil  ? 
of  the  Person  legally  entitled  to  the  Thing ;  but  who  is 
that  Person  ? — The  Proprietor.  But  which  Proprietor,  if 
two  persons,  claims  that  designation ;  or  if  the  thing  has 
passed  from  one  person  to  another,  which  Proprietor — the 
old  or  the  new  one  ?  Suppose,  however,  that  the  answer  be 
'^  the  Domicil  of  actual  Possession  " — then  it  must  be  recol- 
lected that  there  are  various  rights  growing  out  of  and  con- 
nected with  the  Thing  itself,  which  may  have  been  the  sub- 


(k)  lb.  B.  366  (172)  ;  b.  375  (296). 

(Z)  In  this,  as  generally,  Savigny  closely  follows  DaneUus,  cf.  Com- 
ftieiU.  de  Jure  Civ,  1.  xvii.,  who  explains  that  the  '*  haareditas  res  est 
incorpordlis  in  jure  consistens/'  and  that  the  *'res  singulse  hseredi- 
tarife"  are  included  in  the  '^uniyersitas"  of  the  succession,  and  that 
the  only  **  haareditatis  locus  in  quo  controversia  hs&reditatis  tractanda 
est "  is  that  "  ubi  scilicet,  qui  convenitur,  habet  domicilium." 

(m)  lb.  note  g  (173),  ScMffneVf  s.  56,  Codex  Bavar.  Maximil,  p.  i. 
c.  ii.  8.  17; — *'  Es  soil  endlich  m  realibtis  vel  mixtis  auf  die  Kechten  in 
loco  rei  siUz  ohne  Unterschied  der  Sachen,  ob  sie  beweglich  oder 
unbeweglich,  corperlich  oder  uncorperlich  seynd,  gesehen  und  erkannt 
wird." 
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ject  of  transfer  between  individuals^  all  of  whom  may  have 
different  domicils. 

The  principal  question,"  he  continues  (^Hauptfrage)y 
still  remains,  namely,  whether  the  nature  and  reason  of  the 
'^  thing  furnish  any  ground  for  the  position  that  the  rights 
''to  moveables  should  be 'Subjected  to  a  local  law  different 
from  that  which  governs  immoveables.  It  must  be  abso- 
lutely denied  that  any  such  is  furnished.  The  difference 
of  opinion  upon  this  subject  has  probably  originated  from 
''  too  abstracted  a  consideration  of  it.  I  will  endeavour  to 
''  make  it  clear  that  in  the  business  of  practical  life  the  sub- 
'' ject  assumes  a  very  different  form. 

''The  examination  will  have  the  double  result  of  disclosing 
"  the  origin  of  the  opinion  which  I  combat  as  erroneous,  and 
"  of  bringing  into  daylight  that  element  of  truth  which  it 
"  does  contain. 

"  When  we  examine  the  place  which  moveables  occupy  in 
^'  space,  we  find  two  extreme  cases  diametrically  opposed  to 
"each  other,  the  intermediate  ground  between  which  is 
^'  occupied  by  many  other  cases  with  manifold  gradations. 

"  First,  The  space  which  moveables  occupy  in  space  may 
"  be  so  indeterminate  and  uncertain  as  to  render  it  impossible 
"  to  know  precisely  what  that  place  is,  or  what  the  territory 
"  is,  of  which  the  local  law  is  to  be  applied,  so  that  the 
"  notion  of  a  voluntary  submission  to  this  local  law  is  entirely 
"  excluded. 

The  following  instances  fall  under  this  category : — 
A  traveller  who  with  his  luggage  is  transported  by  coach 
"  or  railway  passes  in  one  day  through  several  territories 
"  without  bestowing  even  so  much  as  a  thought  on  the  one 
"  in  which  he  happens  for  the  moment  to  be.  A  similar 
"  instance  occurs  when  a  merchant  sends  wares  into  a  distant 
"  territory  during  the  whole  time  that  these  wares  are  on 
"  their  passage ;  more  especially  when  these  are  sent  by  seas 
"  to  different  ports,  and,  perhaps,  to  different  parts  of  the 
"  world  in  search  of  the  best  market.  In  all  such  cases  the 
"  lex  loci  rei  sit(B  is  evidently  inapplicable ;  we  are  obliged 
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'^  to  search  for  some  resting-place  {Ruhepunkt)^  in  which 
*^  such  wares  are  destined  to  remain  for  a  longer  or  for  an 
'^  indefinite  time.  It  may  happen  that  such  a  place  is  pointed 
"  out  in  a  manner  not  to  be  mistaken  by  the  clearly  demon- 
strated intention  of  the  proprietor^  or  it  may  happen  that 
this  place  coincides  with  his  domicil.  Take  as  an  example 
the  travelling  trunks  which  the  traveller  usually  brings 
^^  home  when  his  journey  is  over ;  or  the  wares  which  their 
^^OMmer  has  sent  abroad^  but  which  have  not  found  a  market, 
'^  and  which  he,  therefore,  brings  home  again,  there  to  await 
^^  the  occurrence  of  a  more  favourable  season. 

^^  It  is,  doubtless,  the  one-sided  consideration  of  such  cases 
^^  which  has  led  to  the  promulgation  or  the  support  of  the 
'^  doctrine  that  the  local  Law  of  the  Domicil  was  universally 
applicable  to  moveables. 

Secondly.  We  have  to  consider  the  case  which  is  the 
opposite  to  the  one  just  discussed,  namely,  the  case  of 
^^  moveables,  the  destination  of  which  binds  them  to  remain 
^^  fixtures  in  a  particular  place. 

*^  Such  is  the  case  of  the  furniture  of  a  house,  its  library, 
'^  its  collection  of  objects  of  art,  and  the  moveables  included 
"  in  the  inventarium  (n)  of  a  landed  estate,  such  as  com, 
^^  cattle,  agricultural  implements.  It  is  true  that  the  destina- 
"tion  of  even  such  things  may  be  changed — they  may  be 
«^  taken  into  another  place  or  another  country ;  but  these 
"  changes  are  accidental,  and  are  not  within  the  actual  inten- 
"  tions  and  present  will  of  their  owner. 

^^  The  relation  between  these  moveables  and  the  person  is 
^^  like  that  which  subsists  between  the  person  and  the  domi- 
^^  cil,  which  is  considered  at  the  present  moment  as  per- 


(n)  Inventar  is  the  expression  of  Savigny,  cf.  v.  "  Inventarium^"  in 
Adelung^ 8  Dictionary. — **Be\vegliche  DInge,  welche  zu  einem  Gnind- 
Btiicke  gehoren,  bey  demselben  verbleiben,  mit  dem  Besitzer  nicht 
verandert  werden;  besonders  in  der  Landwirthschaft,  wo  die  auf 
Bolche  Art  zn  einem  Guto  gehorigen  sainmtlichen  Gerathschaften, 
StUcke,  Vieh,  Getreide  u.  s.  f." 
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'^  manent,  though  it  remains  susceptible  of  continual  change 
"  for  the  future. 

"  There  is  not,  in  fact,  a  plausible  reason  for  considering 
'^  these  things  in  any  other  light  than  that  of  immoveables. 
"  On  the  contrary,  they  ought,  like  immoveables,  to  be  sub- 
ject to  the  law  of  the  place — that  is,  the  law  of  their  actual 
position,  and  not  according  to  the  domicil  of  their  owner 
or  possessor.  This  is  indeed  the  opinion  of  the  majority  of 
writers,  even  of  those  who  otherwise  stoutly  maintain  the 
^'  distinction  on  principle  between  moveables  and  immove- 
^^  ables,  but  who  make  for  this  particular  class  of  moveables 
'^  an  exception  to  their  general  rule,  and  form  them  into  an 
^*  intermediate  class. 

'^  Between  the  two  classes  of  moveables  which  have  been 
*^  discussed  are  to  be  found  many  others  with  the  greatest 
variety  of  differences  between  them.  For  instance,  the 
merchandise  which  the  owner  keeps  in  deposit  at  a  par- 
ticular place  which  is  not  that  of  his  Domicil,  for  an 
indefinite  period;  so,  too,  the  baggage  which. the  owner 
*^  brings  with  him  during  his  sojourn  in  a  strange  country,  and 
'^  the  like.  The  particular  circumstances  of  each  case  must 
'^  determine  whether  these  moveables  belong  to  the  first  or 
*^  the  second  class.  This  determination  will  not  be  affected 
^^  by  the  shortness  or  length  of  the  period  during  which 
these  things  remain  at  a  particular  place,  but  by  the 
nature  of  the  rule  of  law  about  the  application  of  which 
the  question  arises.  Thus,  for  instance,  if  the  dispute 
arose  as  to  the  form  of  the  alienation  (tradition  or  simple 
contract),  a  much  briefer  sojourn  at  a  determinate  place 
would  suffice  to  warrant  the  application  of  the  law  of  the 
place  where  the  thing  was  situate,  whereas  a  question  of 
possessory  title  (usucapio)  might  be  subject  to  different 
*'  considerations. 

"  Speaking  generally,  however,  we  ought  to  hold  fast  to 
the  application  of  the  law  of  the  place  where  the  thing  is 
situate  {lex  ret  sitcB)^  as  a  general  rule,  and  regard  as  a 
comparatively  rare    exception    the    case    of    moveables 
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belonging  to  the  first  of  the  classes  which  have  been  treated 

of  in  the  foregoing  remarks." 

DXC.  While  Savigny  is  contending  that  there  ought  to 
be  in  principle  no  difference  between  the  application  of  the 
law  to  moveable  and  immoveable  property,  he  is  obliged  to 
make  an  admission  which,  in  reality,  is  fatal  to  his  position — 
viz.  that  where  the  Law  of  Succession  to  immoveable  pro- 
perty is  connected  with  the  public  and  constitutional  policy 
of  the  State,  in  this  case  his  maxim  does  not  apply. 

Thus,  in  England,  the  succession  of  the  eldest  son  to  all 
the  realty  of  his  father  is  closely  connected  with  the  support 
of  that  aristocracy  which,  whether  within  or  without  the 
House  of  Peers,  is  an  essential  branch  of  the  British  consti- 
tution. 

In  France,  on  the  other  hand,  the  compulsory  partition  of 
landed  property  is  not  less  an  essential  part  of  that  constitu- 
tion^ which  has  had  a  Democracy,  a  constitutional  and  an 
absolute  Sovereign,  but  no  intermediate  aristocracy  (o). 

DXC  I.  The  Courts  of  Louisiana,  notwithstanding  the 
protests  of  Story  and  Livermore,  agree  with  .the  doctrine  of 
Savigny.  By  the  Common  Law  of  England  and  North 
America,  a  sale  of  goods  between  the  parties  is  complete 
without  delivery ;  by  the  Roman  Law  (j)),  delivery  is  reqid- 
site.  That  law  prevails  in  Louisiana.  The  Supreme  Court 
of  that  State  has  decided  in  the  most  solemn  manner  that 
the  transfer  of  personal  property  in  that  State  is  not  com- 
plete, so  as  to  pass  the  title  against  creditors,  without  delivery ; 
though  it  would  be  complete  by  the  Law  of  the  Domidl  of 
the  owner  who  transfers  it  (g). 

(o)  Thus  M,  Demangeat,  "  Cette  opinion  interm^diaire  qui  conaiate 
k  distinguer  entre  les  meubles  et  lea  immeubles  pour  d^tenniner  la  loi 
qui  doit  r^gir  la  Buccession  nous  parolt  en  definitive  pr^f Arable  aux 
deux  autres.  La  consideration  qui,  suivant  nous,  est,  c'eat  que  dans 
chaque  6ta,t  la  loi  sur  les  successions  n'est  qu'un  coroUaire  de  I'organi- 
sation  politique. — Dti  Statut  Personnel,  RSv,  Pratique,  p.  634. 

(p)  Cod,  1.  ii.  t.  iii.  20. 

(q)  Olivier  v.  Townes,  14  Martinis  {American)  Rep,  93 ;  a.  c.  7  Mar- 
tin's, 60 ;  Story,  s.  386. 
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DXCII.  (3)  With  respect  to  the  third  opinion — viz. 
that  the  lex  domicilii  governs  the  moveable  or  personal^  and 
the  lex  loci  rei  sitce  the  immoveable  or  real  property — that  is 
certainly  the  abstract  opinion  which  the  greatest  number  of 
accredited  authors  and  jurists  conspire  to  recommend.  But^ 
then^  in  practice^  and  especially  in  recent  practice^  a  great 
approach  has  been  made  to  Savigny's  doctrine  of  the  lex 
situs.  Story  says  r  '^  The  general  rule  is  that  a  transfer  of 
"  Personal  Property,  good  by  the  Law  of  the  owner's 
"  Domicil,  is'  valid  wherever  else  the  property  may  be 
^^  situate.  But  it  does  not  .follow  that  a  transfer  made  by 
'^  the  owner  according  to  the  law  of  the  place  of  its  actual 
^^  situs  would  not  as  completely  divest  his  title,  nor  even  that 
'^  a  transfer  by  him  in  any  other  foreign  country  would  not 
*^  be  equally  effectual,  although  he  might  not  have  his 
"  Domicil  there."  And  again  : — "  In  the  ordinary  course  of 
<'  trade  with  foreign  countries,  no  one  thinks  of  transferring 
"  Personal  Property  according  to  the  form  of  his  own 
^^  Domicil ;  but  it  is  transferred  according  to  the  form  pre- 
**•  scribed  by  the  law  of  the  place  where  the  sale  takes 
''place  "(r). 

It  is  manifest,  and  admitted  by  the  foreign  civilians,  as  well  as 
by  English  authorities,  that  Personal  Property,  consisting  of 
jura  incorporaliay  such  as  local  stocks,  public  funds,  regulated 
by  local  laws,  can  only  be  transferred  according  to  Uie  lex 
situs  («)•  The  peculiar  case  of  the  transfer  of  ships  is  dealt 
mth  in  a  subsequent  part  of  this  volume. 


(r)  St<yryy  8.  384. 

(a)  Bcbinson  v.  Bland,  2  Bvrrow^a  Bep.  1079 ;  et  vide  post. 
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CHAPTER  XXIX 

OBLIGATIONS— GENEBAL  BEMABKS  UPON. 

DXCV.  In  every  society  persons  must  not  only  exist, 
but  act  (a).  '^  Vox  a(;ft^«  (according  to  the  Roman  Law)  est 
"  generale  vcrbum,  sive  verbis  sive  re  quid  agatur'*  (J), 

Each  person  has  his  own  sphere  of  rights  limited  and  cir- 
cumscribed by  the  rights  of  others.  Within  this  sphere  he 
enjoys  the  full  liberty  of  acting,  but  he  lies  under  an  chliga- 
tion  {c)  not  to  encroach,  without  permission,  upon  the  sphere 
of  his  neighbour.  If  he  does  so,  he  lies  under  an  obligation 
to  make  reparation  to  him;  therefore  the  Roman  jurists 
said  rightly,  "  obligationes  ex  maleficio  nascuntur.**  Never- 
theless it  is  ordained  by  the  Author  of  man's  nature  that  he 
should  interchange  his  rights  with  his  fellow-man  (^,  and 
should  continually  pass  beyond  the  sphere  of  his  own  legal 
action,  and  change  and  abandon  his  own  private  rights.  As 
a  matter  of  fact,  all  men  do  so ;  the  consequence  of  this  is. 


(a)  Warnkihyig,-  Dodrina  Jwris  PhUotophka,  cap.  viii.  De  Factis  et 
Obligationibus, 
(6)  Dig,  de  Verb,  Sign,  I,  xix. 

(c)  Though  this  idea  is  not  conveyed  by  the  term  ohligatiOf  in  the 
Roman  Law  (vide  post) — Hohhes  says,  with  his  usual  perspicuity, 
*'  Wliere  liberty  ceaaeth,  there  obligation  beginneth." 

(d)  ^'La  vie  et  les  buts  des  liommes  B'entre-croisent :  pcrsoune  no 
suffit  k  Boi-m6me ;  pour  vivre  et  se  developper  chacun  doit  compter 
BUT  un  grand  nombre  de  conditions  plao^es  dans  la  volont^  de  sea  sem- 
blables.  O'est  pour  s'assurer  oes  conditions  de  la  part  d'une  personne, 
qu'on  entre  dans  un  contrat  avec  elle  ;  et  la  fid^ittf  dans  les  engage- 
ments est  une  condition  et  partant  im  droit  de  la  vie  sociale." — 
AhrtMy  Phil,  du  DroU,  p.  396  (Brux.  1844). 
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another  class  of  obligations^  arising  not  ex  maleficioy  but  ex 
facto. 

If  a  man  enjoy  or  use  the  right  of  another  with  his  con* 
sent,  no  obligation  arises ;  but  if  this  enjoyment  or  use  be 
granted  for  a  limited  period^  or  under  a  condition^  and  the 
enjoyment  or  use  be  continued  beyond  the  period,  or  without 
the  fulfilment  of  the  condition — if  a  man  promise  to  give  or 
do  a  certain  thing,  and  the  promisee  in  consequence  acts  in 
a  manner  in  which  he  would  not  otherwise  have  acted  with 
respect  to  his  own  rights  or  property,  and  the  promisor  does 
not  fulfil  his  promise — ^in  these  cases,  also,  an  obligation  to 
make  restitution  or  reparation  arises,  or,  as  the  Roman  jurists 
say,  an  obligatio  ex  contractUy  or  ex  quasi  contractu* 

DXCVI.  There  may  be  obligations  springing  from  pro- 
mise or  contract  which  the  civil  law  of  a  country  does  not 
enforce  (e),  for  which  it  allows  no  action  to  be  brought  in 
its  Courts  of  Municipal  Law.  The  Civil  Law  of  all 
countries  has  prescribed  that  certain  contracts  on  which  an 
action  may  be  brought  shall  be  attended  with  certain 
formalities  or  solemnities  in  the  execution.  The  stipulatio 
of  the  Romans,  the  English  Statute  of  Frauds,  illustrate 
this  position.  But  there  are  other  obligations  which  spring 
up  amid  the  daily  necessities  of  society,  and  which,  wanting 
these  formalities  and  solemnities,  nevertheless  found  an 
action  in  Courts  of  Municipal  Law.  These  latter  are  not 
the  growth  of  the  peculiar  character  of  any  nation,  but  are 
common  to  all  nations — a  part  of  the  necessary  development 
of  social  life  wherever  it  exists.  In  other  words,  there  are 
two  classes  of  obligations,  namely,  obligationes  juris  civilis, 
and  obKgatioTies  juris  gentium.  By  this  latter  term,  juris 
gentium,  is  not  meant  the  natural  obligations  of  rational 
affections,  such  as  gratitude,  love,  or  obedience,  but  those 
obligations  which  the  common  necessities  of  a  common 
humanity  have  everywhere  introduced  into  social  life,  such 


(e)  Though  it  does  not  deny  that  they  are  contracts :  tide  post, 
Dedaiona  upon  the  English  Statute  of  Frauds. 
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as  are  expressed  in  the  following  passages  of  the  Institutes: 
— "  Ex  hoc  jure  gentium  omnes  penS  contractus  introducti 
'^  sunt,  ut  emtio  venditio,  locatio  conductio  •  .  .  . 
"  mutuum  et  alii  innumerabiles  "  (/).  And  of  the  Digest: 
^^  Ex  hoc  jure  Gentium  •  .  •  •  obligationes  institute 
'^  exceptis  quibusdam  quse  a  jure  civili  introductas  sunt "  (y). 
The  Roman  lawyers,  therefore,  were  wanting  neither  in 
philosophical  truth  nor  practical  sagacity,  when  they  distin- 
guished, as  we  shall  presently  see,  the  various  causes  of  Obli' 
ffatiouy  and  divided  contracts,  the  principal  source  of  obliga- 
tions, in  those  which  were  executed — 

1.  Re. 

2.  Verbis. 

3.  Literis. 

4.  Consensu. 

DXCVII  (A).  All  institutes  of  law  are  connected,  or 
appear  to  be  connected,  with  each  other.  The  philosophical 
investigation  of  the  character  of  each  institute  requires  an 
investigation  into  the  reality  or  unreality  of  this  connec- 
tion. 

The  Rights  which  flow  from  Obligations  may  seem,  at 
first  sight,  to  be  connected  rather  with  the  Rights  of  Family, 
than  of  Things.  The  ties  of  Obligation,  like  the  ties  of 
Family,  subsist  between  two  definite  persons.  On  the  other 
hand,  the  essence  of  the  relation  of  Obligation  consists  in  the 
subjection  of  the  acts  of  an  individual  to  the  will  of  a 
stranger.  The  essence  of  the  relation  of  Family  consists  in 
the  moral  and  natural  bond  which  is  formed^  continuously 
and  insensibly,  by  the  free  co-operation  of  the  different 
members  of  a  family. 


(/)  Inst.  1. 1.  t.  ii  s.  2. 

(g)  Dig.  1.  i.  t.  i.  a.  5. 

(h)  Samgny,  ObligoUioneiyrechty  i.  s.  54,  is  the  author  whom  I  have 
closely  followed  in  the  observations  in  this  paragraph. 

See  An  Epitome  and  Andlyns  ofSavigny^s  Treatise  on  Obligations  in 
JUman  Law,  by  Archibald  Brown.     1872.     London. 
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The  Bight  to  Things  does  not  indeed  require^  as  its  basiSj 
the  two  definite  persons  who  are  indispensable  to  the  right 
called  obliffotion ;  but  the  two  Bights  agree  in  this — ^that 
they  both  consist  in  the  dominion  of  a  definite  person  over  a 
portion  of  the  external  world.  Taken  together,  they  make 
up  the  whole  Bight  of  Property  of  which  they  are  co- 
ordinate portions  (i),  though  their  operation  be  very 
difierent. 

For  in  the  Bights  of  Things,  the  operation  of  the  prin- 
ciple of  Property  is  to  sever — in  the  Bight  of  Obligations, 
to  bind  together. 

Moreover,  there  is  this  further  affinity  between  the  two 
Bights — ^the  acts  which  the  Obligor  is  bound  to  do  for  the 
Obligee  are  capable  of  being  estimated  in  money ;  and  the 
most  frequent  and  most  important  Obligations  have  no  other 
object  than  the  use  or  acquisition  of  Property. 

DXCVIII.  The  affinity  of  the  Bights  of  Obligation  to 
the  Bights  of  Family  has  been  pointed  out.  Nevertheless, 
in  the  general  system  of  jurisprudence,  the  Bights  relating 
to  Family,  to  Inheritance,  and  Testamentary  disposition,  the 
Bights  relating  to  Things  or  to  Corporeal  Property,  are  dis- 
criminated (A)  from  the  Bights  relating  to  Obligations,  by 
some  striking  characteristics.  The  former  are  necessarily 
confined  within  a  narrow  range  of  positive  Law.  The 
liberty  of  individuals  as  to  these  Bights  is  hemmed  in  within 
certain  fixed  limitations  of  instituted  rules,  the  general 
features  of  which  are  the  same  in  all  civilised  States. 

The  Bights  relating  to  Obligations  are  of  difierent  kinds. 
With  respect  to  them,  individual  liberty  has  far  wider  scope ; 
and  the  rules  of  instituted  law  concerning  them  are  of 
greater  number  and  variety.  Moreover,  though  many  and 
various  laws  have  been  gradually  and  slowly  built  up  to 
meet  particular  exigencies  of  society,  which  have  generated 


(i)  Savignyy  System  K  R.  b.  i.  as.  5C-8. 

{k)  8avigny,  Obligati<mervrechtf  i.  Ehileittmg  (15). 
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particular  Obligations^  the  Obligations  by  which  men  may 
be  bound  are  not  limited  in  number  or  character.  Their 
category  is  not  exhausted  by  past  legislation  or  judicial 
decision.  Obligations  are  of  necessity  continually  increasing 
and  assuming  new  forms^  as  the  state  of  society  becomes 
ikiore  complicated  and  artificial  (/) ;  and  when  direct  precedent 
is  wanting,  the  principles  of  instituted  law  must  be,  from 
time  to  time,  flexibly  applied  for  their  adjustment  (m). 
"  Obligationes"  (  Gains  says)  "  aut  ex  contractu  nascuntur, 
**  aut  ex  maleficio,  aut  propria  quodam  jure^  ex  variis  caU" 
"  sarum  Jiffuris  "  (n). 

The  principles  of  this  proprium  jus  must  be  derived  from 
the  philosophical  investigation  of  the  nature  of  the  Bight  of 
Obligation. 

DXCIX.  There  is  also  another  marked  and  peculiar 
feature  in  the  history  of  the  development  of  the  Law  of 
Obligations.  It  is  this,  that  with  respect  to  it  the  doctrines 
of  the  Roman  Law  have  been  more  largely  copied  than  those 
of  any  other  portion  of  this  jurisprudence  into  the  Municipal 
Law  and  Codes  of  Europe. 

Even  England  has  not  wholly  denied  herself  this  great 
advantage  ;  for,  though  her  Common  Law  has,  for  the  most 
part,  either  not  applied  or  misunderstood  and  misapplied  the 
Roman  Law  on  this  subject,  many  of  its  principles  have 
found  their  way — owing  partly,  no  doubt,  to  the  fact  of  the 
Lord  Chancellors  having,  before  the  Reformation,  been 
ecclesiastics  versed  in  the  Civil  and  Canon  Law — into  the 
English  prsstorian  or  equity  jurisprudence. 

An  intimate  acquaintance,  therefore,  with  the  provisions 


(Q  ''  Wahrend  die  dingliohon  Reclite  einen  ziemlich  fest  begrenzten 
KreiB  von  rechtlichen  Beziehungen  exit  Sacho  nicht  leicht  Uberschrci- 
ten,  bietet  das  Obligationenrecht  erne  unendliche  Falle  der  mannich- 
faltigsten  Varietaten  dar:  sein  Gebiet  ist  unermeBslich  wie  alle  Formen 
des  geselligen  Verkehrs  unter  den  Menschen."^jBfu7ne,  DeuUches 
Fri/vatrechtf  s.  262. 

(m)  Savigny,  OhL  1.  b.  4  (17). 

(n)  F.  i.  pr.  De  Ohlig.  et  Ad.  viii.  44-7. 
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of  the  Boman  Law  upon  Obligation^  is  indispensable  both 
to  those  who  would  thoroughly  master  the  subject^  and  also 
to  those  who  have  to  expound  or  to  administer  Priyate  In- 
ternational Law  (o). 

The  authority  of  the  Boman  Law  upon  Obligations  in  the 
Codes  of  France  may  be  estimated  from  the  remarks  of  one 
of  the  most  recent  French  commentators  (p),  that  from  the 
article  1100  to  the  article  1384  of  the  French  Code,  there 
is  scarcely  a  rule  upon  the  subject  which  is  not  borrowed 
more  or  less  directly  from  this  source.  Zachari®  observes, 
in  his  excellent  work  on  the  French  Code,  that  the  compilers 
of  that  Code  drew  not  only  the  general  principles  of  Obli- 
gation, but  those  of  each  particular  contract  (;),  from  the 
Boman  Law,  which  presented  a  model  difficult  to  equal, 
and  it  may  be  said  almost  impossible  to  excel  (r). 

The  examination  of  the  treasures  bequeathed  to  us  by  the 
Boman  jurisprudence  will  form  the  subject  of  the  following 
chapter. 


(o)  "  Femer  haben  sich  in  dem  Obligationenreoht  dieBechtsbegriiTe 
und  Gnindflsltse  der  Bomer,  Torzugsweise  der  anderen  Hechtsthellen, 
in  anerkannter  Wirksamkeit  erhalien.'' — Savigny,  ObL  i.  b.  4-17. 

(p)  TraiU  ilSmentavre  de  Droit  Romainf  i  ii.  p.  58,  par  22.  de 
Friaquet* 

(q)  Thifl  does  not,  as  will  be  seen,  extend  to  the  forms  of  ctcUon  by 
wbich  obligations  may  be  enforced. 

(r)  DroU  Civil  Francis,  par  K,  8,  Zacharice^  iraduU  de  VAUemand 
8ur  la  cinqui^me  iditian,  &o.,  par  G.  MaeeS  et  0,  VergS,  1857,  tom.  iii. 
p.  342. 
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CHAPTER  XXX. 

OBLIGATION — ITS  UEANINO  IN   SOMAN  LAW. 

DC.   Obligatio  is  thus  defined  in  the  Roman  Law : — 

**  Obligatio  est  juris  vinculum  quo  necessitate  adstringi- 

mur  alicujus  solvendse  rei  (a)  secundum  nostras  civitatis 
"  jura.'' 

These  Jura^  it  is  well  observed  by  Donellus^  embraced 
both  the^M*  civile  and  the  jus  ffentium  (i). 

Again : — 

"  Obligationum  substantia — in  eo  consistit ut  alium 

^^  nobis  obstringat  an  dandum  aliquid,  vel  faciendum  vel  pras* 
"standum"  (c). 

The  use  of  the  expression  obligation  in  the  Boman  Law^ 
is  very  commonly  misunderstood^  it  is  construed  without  re- 
gard to  its  subject  or  its  origin.  It  has  been  used  in  its 
popular  sense  in  the  foregoing  volumes  of  this  work^  which 


(a)  Inst,  1.  iii.  t.  xiv.  pr. 

(6)  Doti^ua  explains  (lib.  xii.  o.  i.)  admirably  every  part  of  this 
question. 

'^  Vinculum — Translatione  duot&  a  vinculis  corporalibus :  et  rect^ 
ductA  :  quia  quod  effioit  vinculum  corponde  in  his  qui  vincti  sunt  id 
efficit  jure  obligatio  in  his  qui  sunt  obligati. 

"  SolvendcB — Solvere  est  preestare  non  quidvis,  sed  quod  debctur — 
prsestatio  rei  debitte. 

*'  Bei — Non  solum  res  sed  etiam  facta — ^ut  sive  quid  ex  obligatione 
dandiim  est,  datur — sive  quid  faciendum^  ita  praestatur  et  fiat.  Hoc 
exigit  verbum  rei,  quod,  cum  per  se  ponitur,  generale  est. 

''  Secundwm  nostras  civitatis  jura — Aliam  enim  necessitatis  praastati- 
onem  habet  jure  gentvwm  iiaturdlis  obligatio,  aliam  jure  civili,  civUis, 
Atque  haoc  sunt  jura  duo  civitatis  nostrse." 

(c)  Dig,  I.  xliv.  t.  vii.  3. 
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relate  to  Ptiblic  International  Law  {d)y  namely;  as  the  mere 
correlative  oijus ;  or,  as  it  might  be  said  in  ordinary  Eng- 
lish, if  one  man  has  a  right,  another  man  lies  under  an  ob- 
ligation to  respect  it.  The  German  jurists,  Hugo  and 
Savigny  (e),  following  Donellns,  are  careful  to  demonstrate 
the  error  of  this  opinion,  when  applied  to  civil  or  municipal 
law* 

In  the  first  place,  it  unduly  narrows  the  force  of  the  ex- 
pression obliffatio,  confining  its  force  to  the  Status  of  the 
obligor,  and  excluding  that  of  the  obligee. 

In  the  second  place,  it  unduly  widens  the  expression  obli^ 
ffotio,  by  making  it  applicable  to  every  part  of  the  law 
which  relates  to  individuals — as,  for  instance,  to  the  law  of 
property,  and  even  carrying  it  beyond  the  limits  of  Private 
into  those  of  Public  Law — as,  for  instance,  the  obligations 
of  the  subject  to  his  Government  (/). 

The  technical  expression  obliffatio,  in  its  true  meaning, 
embraces  two  different  and  opposite  matters.  It  is  correctly 
applied  to  signify  either  the  diminished  rights  of  the  Obligor, 
or  the  extended  rights  of  the  Obligee. 

The  following  passage  from  the  Institutes  illustrates  this 
position : — 

In  utr&que  tamen  obligatione  una  res  vertitur,  et  vel 

alter  debitum  accipiendo,  vel  alter  solvendo,  omnium  peri- 

mit  obligationem,  et  omnes  liberat "  (ff). 

The  image  which  the  expression  obliffatio  presents  is  that 
of  a  bond.  It  was  chosen  to  represent  a  bound  and  un-free 
will.  It  is  nearly  allied  to  other  technical  expressions  of 
Roman  Jurisprudence,  nectere  and  nexum  contrahere,  con- 
tractus solvere  and  solutio  (A). 


(d)  Vol.  iii.  p.  1. 

(e)  Savigny^  Oblig,  i.  s.  3. 

(f)  See  Donellus,  lib.  zii  c.  iv. 

(g)  Inst.  1.  iii.  t.  xvii.  s.  1,  De  duobus  rew. 

(h)  The  true  technicftl  sense  of  ohUgatio  has  been  pointed  out,  but 
it  should  be  observed  that  this  expression  sometimes  denotes  iht 
gnywi\dvx)Tk  or  origin  of  any  legal  relation,  as  in  this  x>assage,  *'  in 

VOL.  IV.  H  H 
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DCI.  Every  convention  ia,  the  Boman  lawyers  said,  of 
two  kinds.  Both,  indeed,  proceed  from  the  free-^Ul  of 
individuals ;  but,  having  regard  to  its  origin^  it  appears  that 
one  is  sanctioned  by  the  general  usage  of  civilised  nations 
{conventio  jure  gentium)  {i) ;  the  other  is  confirmed  by  a  par- 
ticular municipal  law  {legitima  conventio)  (A).  Having 
regard  to  the  operation  and  effect  of  a  convention,  the  same 
proposition  (t)  may  be  thus  stated :  a  convention  may  generate 
a  naturaliSf  t.  e.  a  juris  gentium  obligation  or  a  civilis  obli" 
gatio. 

Thus,  though  both  have  the  same  origin  (m),  they  were 
not  always  attended  with  the  same  result. 

The  civil  obligation  was  also  enforceable  by  a  civil  action 
{parit  actionem) ;  the  natural  obligation  was  not  so  enforce- 
able (non  parit  actionem  sed  exceptionem) ;  as  will  be  seen 
when  the  particular  species  of  obligatio  called  contractus  is 
discussed ;  in  which  this  distinction  of  obligations  into  those 
enforceable  and  those  not  enforceable  by  action,  receives  its 
fullest  and  clearest  illustration  (n). 


tuteU  ex  und  obligatione  duas  esse  actiones  constat '' — (Dt^.  1.  zxyiL 
t.  iii.  1-21  (De  tut  et  rat,  distr,) ;  see  Savignyj  Ohl  i.  s.  iii.  14,  n.  k, 
for  this  and  other  instances  ;  sometiines  also  the  patJbning  or  pledging 
of  a  thing,  because  thereby  a  legal  relation  arises  with  respect  to  the 
thing,  similar  to  that  of  the  debitor,  in  the  case  of  an  obligatio.  Thiu 
we  find  the  expressions  obligaitio  prcediorum  and  nectere  pignori. 
Sanigny,  Obi.  i.  s.  iii.  14,  n.  {. ;  Dig,  1.  t.  ziv.  62,  2  (De  paciis) ;  L  xiiL 
t,  vii.  27  {Depign,  act), 

(i)  '^  Non  qusQ  inducitur  jure  gentium,  sed  qjase  inducta  ab  hemi- 
nibus  jure  gentium  probatur  valetque  ad  agendum.'' — DoneUus,  1.  xiL 
c.  ix. 

{k)  '^  Non  quffi  inducta  sit  lege,  sed  quse  lege  aliqu&  confirmetur." 
— B. 

See  note  (&),  p.  470,  on  the  distinction  between  the  use  of  "  legitima 
conventio,"  by  Fa/ulus  and  Ulpian. 

(Q  8avign/y,  Obi,  xi.  196. 

(m)  '^Non  enim  jus  inducit,  ut  quid  homines  conveniant  aut  pad- 
scantur  inter  se,  quas  cuivis  libera  sunt :  sed  quae  ab  illis  sunt  pacta 
aut  conventa,  ea  jus  probat  aut  improbat,  ex  ilUs  actionem  dando,  ubi 
res  actionem  desiderat,  hie  denegando." — lb.  DonelktSj  ubisupr, 

(n)  8av%gny,  Obt  ii.  p.  196. 
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DCII.  It  IB,  as  we  have  seen^  from  some  act  of  a  person 
that  the  obligatio  arises.  An  obligatio  is  incurred  bj  an  act 
of  the  obligor  either  (1)  with  or  (2)  without  his  consent. 

If^  toith  his  consent,  he  has- bound  himself  to  another  to  do 
or  abstain  from  doing  somethings  he  must  keep  his  faith.  He 
has  made  a  contract — ^^  Is  consensus  de  re  aliqua  praestandS 
^'  contractus  est "  {p).  He  may  also  be  bound  without  his 
consent  (p),  in  two  instances — (1)  by  intermeddling  in  the 
affiurs  of  another,  constituting  himself  his  agent ;  or  (2)  by 
an  act  of  injury  done  to  another. 

In  the  former  case  he  is  bound  by  the  obligation  of  what 
the  Broman  Law  called  a  quasi  contract,  so  called  because 
this  intermeddling  is  neither  a  maUfidum  nor  a  contractus, 
but  more  nearly  allied  to  the  latter  {q). 

In  the  latter  case^  the  obligor  has  either  committed  a  crime 
or  done  an  accidental  injury  (more  or  less  venial)  to  another. 
He  is  thereby  bound  ex  delicto  or  maleficio,  or  ex  quasi 
delicto  or  maleficio.  Hence^  the  famous  fourfold  division  of 
the  y*acto  which  founded  a  civilis  obligatio  (r)  in  Roman  Law. 
Of  these  the  contract  is  of  the  greatest  importance. 

DCIII.  The  particular  relation  in  which  two  persons, 
between  whom  an  obligatio  subsists,  stand  towards  one  an- 
other, is  designated  in  the  Roman  Law  by  the  technical 
expressions  of  creditor  and  debitor,  creditum  and  dehitum. 
These  expressions  are  used  without  any  reference  to  the 
origin  of  the  obligatio,  though  in  the  earlier  period  of  the 
Roman  Law  they  were  restricted  to  the  case  of  a  loan.  But 
Gaius  observes,  '^  Creditorum  appellatione  non  hi  tantum 


(o)  DoneUiis,  lib.  xii.  o.  v. 

(p)  '^  Extra  oonsensum  duo  sunt  in  facto  nostro  quee  nos  aliis  eo 
facto  ipso  jure  obligent  r&nim  alxenarum  adrnmistraUo  suscepta,  et 
ddickim," — lb. 

(q)  To  the  English  lawyer  an  illustration  is  offered  by  the  doctrine 
that  a  man  by  intermeddling  without  title  with  the  effects  of  a  deceased 
person  becomes  Executor  de  son  tort. 

(r)  DoneUuSj  lib.  xii.  c.  v. 

B  B  2 
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accipiuntur  qui  pecuniam  crediderunt :  sed  omnes,  quibas 

ex  qu&libet  caus&  debetur  "  («)• 

DCIY.  Apart  from  the  advantage  incident  to  a  thorough 
and  philosophical  knowledge  of  the  subject  of  Obligations, 
some  acquaintance  with  the  nomenclature  and  reasoning  of 
the  Roman  Law  is  necessary  to  the  student  of  Private  Inter- 
national Lawj  upon  two  grounds — First,  as  has  been  already 
mentioned,  in  order  that  he  may  understand  the  true  mean- 
ing of  the  language  of  the  commentators  upon  this  law,  who 
take  for  granted  (as  Grotitis  in  his  treatise  on  Public  Inter- 
national Law  does),  in  their  readers,  a  knowledge  of  the 
Roman  Law. 

Secondly,  because  the  Roman  Law  not  only  forms  the 
basis  of  the  Continental  Law  upon  this  subject,  but  bIbo  is 
used  to  supply  the  deficiencies  and  silence  of  their  positive 
law  or  written  codes. 

This  latter  advantage  is  forcibly  pointed  out  in  Savigny's 
last  work  (/). 


(«)  Dig,  1.  1.  t.  xvi.  11,  De  V.  S.  et  Eod!  10. 
(t)  I.  Savigny,  Obi  a.  14, 123. 
II.  16.  8.  76,  231. 
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NOTE  TO  THE  FOREGOING  CHAPTER. 


smith's    "dictionary    op    GREEK    AND    ROMAN 

ANTIQUITIES." 


{Ohligationes,  p.  819.) 

**  There  is  no  special  name  in  the  Roman  Law  for  a  right  against  a 
determinate  person  or  determinate  persons.  The  name  for  ownership 
is  DtmiMwum,  to  which  is  opposed  the  name  Obligationes,  as  descriptive 
of  rights  against  determinate  persons. 

<<  It  is  correctly  remarked  {Auttin,  An  Outline  of  a  Course  of  Lectures 
on  (hneral  Jurisprudence) : — '  That  in  the  writings  of  the  Roman 
lawyers,  the  term  ohligatio  is  never  applied  to  a  duty  which  answers  to 
a  right  in  rem"  that  is,  a  right  which  is  good  against  all  the  world. 
But,  as  the  duty  answering  to  a  right  in  rem  is  only  the  duty  of  for- 
bearance, that  is,  of  not  doing  anything  to  interfere  with  the  right, 
there  is  no  inconvenience  in  the  want  of  a  name  :  the  right  to  the 
exclusive  enjoyment  of  anything  {corpus)  is  ownership ;  all  other 
people  are  not  owners ;  as  soon  as  an  act  is  done  which  is  an  infringe- 
ment of  an  owner's  right,  or,  in  other  words,  a  delictum  (in  one  sense 
in  which  the  Romans  use  this  word),  an  obligation  arises  by  force  of 
such  act  {ohligatio  ex  delicto)^  and  gives  the  injured  person  a  right  of 
action  against  the  wrong-doer.' " 
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CHAPTER  XXXL 

CONTRACTUS  IN  BOMAN  LAW. 

DC  V.  We  have  now  to  consider  that  source  of  Obliga- 
tion called  Contract* 

The  first  division  of  (a)  Conventiones  by  the  Roman  lawyers 
relates  to  their 

I.  Historical  Origin ;  viz. 

1.  Legitim<B  Conventiones  (ft). 

2.  Juris  Gentium  Conventiones. 

The  explanation  of  this  division  is  the  same  as  has  been 
given  with  respect  to  obligations,  of  which^  in  fact^  it  is  only 
an  application  to  that  particular  source  of  obligation  called 
Contracts. 

It  is  to  be  observed,however,thatthejtt*cEt;ife  recognised 
and  gave  effect  to — ^that  is,  rendered  actionable,  supplied 
with  a  causa — all  the  more  important  contracts  of  the  Jus 


(a)  Dig.  1.  ii.  t,  xiv. 

Ih,  1.  xliv.  t.  vii. 

Inst.  1.  iii  t.  ziy.  zy.  zyi. 

Cod.  1.  iy.  t.  X. 

Savigny,  Ohligationenrecht,  ii.  s.  52. 

(6)  Dig.  ii.  t.  xiy.  5-7,  pr.  1,  De  pactis.  UZpion'ji  expression  of 
'^  legitima  conventio  "  referred  to  the  ancient  solemn  contracts.  The 
expression  as  used  by  FoaiUm  (6  t&.)  "  Legitima  conventio  est  quae  lege 
aliqu&  confirmatur,"  is  wholly  different — ^referring  to  a  convention  not 
properly  belonging  to  the  category  of  contract ^  bnt  accidentally  clothed 
with  that  character  by  a  particular  Ux. 

Savigny  (vbi  aupra)  fully  explains  this  and  the  error  of  supposing 
that  this  passage  in  Faulus  warranted  the  notion  that  paciwn  legitifMun 
meant  a  pactwn  on  which  an  action  might  be  brought  by  yirtue  of  an 
Imperial  Constitution. 
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Gentium^  as  tbB  contracts  of  Sale^  Loan^  Hiring  and  the 
like. 

The  Legitima  Conventio  (c)^  strictly  so  called^  disappeared 
in  the  Justinian  compilations. 

II.  The  next  division  relates  to  the  character  of  the  con- 
tracts  whether  it  be  unilateral  or  bilateral;  though,  as 
Sayignj  remarks,  the  Boman  Law  had  no  strictly  technical 
expressions  of  this  kind  (d). 

The  unilateral  contract  presented  the  simplest  form  of 
obligation  ;  according  to  it  one  party  was  creditor,  another 
debtor. 

The  contracts  arising  from  Loan,  from  Promise  of  a  Gift, 
from  the  stipulation  belonged  to  this  division. 

The  bilateral  contract  is  illustrated  by  Sale,  Hiring,  Part- 
nership. 

Between  these  two  kinds,  and  partaking  of  the  nature  of 
both,  the  Romans  placed  the  Commodatumy  Depositum, 
Mandatum^ 

IIL  Another  division  relates  not  to  the  legal  form  of  the 
contract,  but  to  the  object  of  the  contracting  parties — viz. 

The  division  into  contracts, — 

(1)  Which  had  for  their  object  the  exclusive  advantage 
of  one  party,  which  must,  of  course  be  also  unilateral ;  as 
in  the  instance  of  the  Promise  of  a  Gift,  by  which  the  con- 
dition of  one  party  was  directly  bettered,  or  of  a  Depositum, 
by  which  the  condition  of  neither  party  was  directly  bettered, 
but  one  obtained  through  the  other  the  advantage  of  security 
for  his  property. 

(2)  A  contract  which  had  for  its  object  the  advantage  of 
both  parties,  but  which  might  be  unilateral,  as  in  the  case  of 
a  Loan  for  Interest;  bilateral,  as  in  the  case  of  a  Sale  or 
Hiring. 

This  division  is  called  by  modem  writers  conventio  lucra- 


(o)  E,  g,  the  ntacus — dotis  dictw-^liiieTWV/m  ohUgatio, 
{d)  n.  (Mg.  B.  lii.  2, 12. 
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tiva  or  gratuita  and  conventio  ofierosa ;  but  these  are  not 
technical  expressions  of  Roman  Law  (e), 

IV.  Another  division  relates  to  the  particular  form  of 
action  by  which  certain  contracts  are  protected. 

1.  Contractus  stricti  Juris ,  which  were  protected  bj 
Actiones  stricti  juris  or  conditiones. 

2.  Contractus  bonmjiclei,  which  were  protected  by  actiones 
boncBjidei  (f). 

It  is  to  be  observed  that  this  division  is  not  identical  with 
the  division  into  leffitimcB  and  juris  gentium  convefitiones, 
though  sometimes  erroneously  supposed  to  be  so  (g), 

DC VI.  The  true  signification  of  the  word  "obligatio" 
has  been  explained. 

It  is  also  of  importance  to  the  student  of  this  branch  of 
Private  International  Law  to  understand  accurately  the 
senses  (A)  in  which  the  Roman  Law  used  the  words  reus, 
correvs,  conventio,  contractus,  pactum,  causa,  which  so 
frequently  occur^  both  in  the  compilations  of  that  law  and 
in  the  commentaries  upon  it. 

The  term  rei  (i)  comprises  all  the  parties^  whether  two 
or  more>  whether  creditores  or  debitores,  to  an  obligatio. 
Sometimes  persons  under  the  same  obligations  are  called 
correi. 

Properly  and  technically  speaking  conventio  ia,  according 
to  the  Roman  Law^  the  genus,  of  \7lacix  contractus  and 
pactum  are  two  species  (A). 


(e)  Samgny,  le&i  aupr, :  *'  Des  dispositions  h,  titre  gratait,"  is  a  well- 
known  branch  of  French  Law. 

(/)  U.  Samgny,  Ohl  s.  52, 15. 

(g)  lb.  8.  72,  196. 

(h)  lb.  B.  72,  196. 

(i)  ''  EeoB  autem  appello  non  eos  modo  qui  argnnntor  sed  onmes 
qnorum  de  re  diaceptatur :  sic  emm  olim  loqnebantur." — Cie.  de  Or, 
1.  ii.  43. 

^'  Conyentioms  verbum  generale  est,  ad  omnia  pertinens  de  qiiibus 
negotii  contrahendi  transigendique  cauB&  consentiunt  qui  inter  so 
agunt." — Dig.  ii  t  xiv. 

(k)  Pactum — conventum-^pactio — eonf)enUo  are  often  used,  however, 
as  the  general  names  for  any  agreements. 
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Contractus  is  the  convention  which  generated  a  civilis 
obligatiOi  and^  therefore^  founded  an  actio  or  action  at  law. 
Pactum^  or  nudum  pactum  (l),  generated  a  naturalis  obligatio 
(m)  only,  and,  therefore,  did  not  found  an  action  at  law,  but 
only  the  defensive  rights  of  Equity  or  Prsetorian  Law, 
called  exceptio  (n)  and  retentio. 

This  form  of  the  civU  action  was  technically  called  the 
causa  of  the  contract  (o).  The  word  causa  is,  indeed,  some- 
times used  in  the  material  and  untechnical  sense  of  the 
motive  cause  (p),  but  the  former  is  the  proper  sense ;  and  it 
is  a  mistake  of  Blackstone  (q)  and  Kent  (r),  indicating  a 
most  superficial  acquaintance  with  the  Roman  Law,  to  con- 
sider the  English  consideration  as  identical  with  the  Roman 
causa* 

DCVII.  The  principal  division  of  the  subject  of  obli- 
gation in  the  Roman  Law  related  to  its  effect  and  operation ; 
and  with  reference  to  this,  conventions  were  divided  into 
those  upon  which  an  action  might  or  might  not  be  brought. 

It  may  be  convenient  to  place  before  the  reader  in  this 
place  the  celebratiBd  language  of  Ulpian  incorporated  in  the 
Digest  {s)  : — *^  Juris  gentium  conventiones  "  (he  says)  "  quae- 

dam  actiones  pariunt,  qusedam  exceptiones.  Quae  pariunt 
actiones  in  suo  nomine  non  stant,  sed  "  (What  can  be  more 
happily  expressed  ?)  "  transeunt  in  nomen  contractus,  ut 
'*  emtio  venditio.     Sed  et  si  in  alium  contractum  res  non 


(Q  Vide  post,  further  obBervationB  as  to  pactum  generally. 

(m)  This  distinction  of  naiwalis  and  civilis  obUgatio  correspondB 
with  the  division  of  legUimcB  and  jitris  gentifwm  conventiones,  mentioned 
befora 

(»)  Dig.  1.  ii.  t.  xiv.  4,  1,  7 ;  Mackeldey,  Lehrbuch,  ii.  b.  363. 

(o)  Savigny,  II.  Oblig.  s.  72. 

(j>)  Fwhta  Fandekt.  a.  257  : — "  Si  quia  sine  ca^isd  ab  aliquo  fuerit 
stipulatus  delude  ex  e&  stipulatione  experiatur."— Dw/.  1.  xliv.  t.  iv.  3. 

(q)  CommenJt,  vol.  ii.  444. 

(r)  Comment,  vol.  iL  463.  The  eiror  is  corrected  in  a  note  to  the 
edition  of  1851. 

(«)  Savigny,  II.  Obi.  viii.  214. 


474     JUS  GENTIUM-— PRIVATE  INTEBNATIOKAL  LAW. 


it 

i€ 
i( 
(S 


transeat^  Bubsit  tamen  causuy  eleganter  Aristo  Celso  respon- 
dit  esse  obligationem.  Sed  cum  nulla  subest  causa  prmter 
conventioneniy  hio  constat  non  posse  constitui  obligationem^ 
igitur  nuda  pactio  obligationem  non  parit,  sed  parit  excep- 
tion em  "  (t). 

Originally,  therefore,  contractus  denoted  an  actionable 
convention,  and  pactum  one  not  actionable* 

In  course  of  time,  however,  the  stem  Civil  Law  yielded, 
and  conventions,  which  were  not  contractus,  became  action- 
able ;  and  though  the  distinction  remained,  so  to  speak,  in  the 
books,  practically  many  pacta  become  actionable,  though 
without  a  technical  name,  which  the  glossators  endeavoured, 
not  very  happily,  to  supply,  by  speaking  of  vesHta,  as  op- 
posed to  nuda  pacta  (u).  Pactum,  therefore,  cannot  be 
always  considered  as  a  convention  which  did  not  found  an 
action. 

DCYIII.  Upon  this  division  of  contracts  into  actionable 
and  not  actionable,  the  Roman  Law  founded  tiie  four  species 
of  actionable  contracts,  already  adverted  to : — ^'  Obligationes*' 
(both  Gains  and  Justinian  said)  *^  qu»  sunt  ex  contractu  aut 
'^  conseTisu  contrahuntur  aut  re  aut  verbis  aut  Uteris ''  (x). 
DCIX.  Of  these  four  species,  the  two  former  {consensu. 


{t)  Dig,  De  pactis,  1.  iL  t  xiv.  7  ;  cf.  cod,  l&^Hermogenianus  : — 
"  Divisioms  placitum,  ma.  traditione  vel  stipulatione  sumat  effectum, 
ad  actionem,  ut  nudum  pactum,  nulli  prodease  poteiit."  And  again, 
Ulpiany  speaking  of  an  action  founded  on  a  promise  of  reward  for  dia- 
covering  a  fugitive  slave,  says,  "£t  quidem  conventio  ista  non  est 
nuda  ut  quis  dioet  ex  pacto  a^sUonem  non  oriri,  sed  habet  in  se 
negotium  iJiquod :  ergo  civiUs  actio  oriri  potest,  id  est  prteBcriptiB 
verbis.'' 

Dig,  L  xix.  t.  v.  15  {De  prasseriptis  verbis  et  in  factum  actionibus). 

Cod.  1.  ii.  t.  iii.  21-28  {De  pactis). 

Samgny,  vbi  supr,  n.  e. 

See  also  JVarkffnig's  InstU.  p.  287. 

{u)  DoneUuSy  Savigwy^  II.  (M.  s.  Izziii.  214. 

(x)  Oai/us,  iiL  89. 

Inst.  L  iii.  t.  xiv. 

Dig.  I  adiv.  t.  vii.  62. 
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re)  are  distmgaished  in  principle  from  the  two  latter  {verbis ^ 
Uteris)  (y). 

The  causa  hj  which  a  convention  passes  from  the  category 
of  pacta  and  enters  that  of  contractus,  and  becomes  pro- 
tected by  a  civilis  obligatio  or  actio,  is  either  res  or  coti" 
sensus. 

a.  Re  contracta  obligatio  is  the  title  of  a  contract  which 
was  originally  concluded  by  the  delivery  of  a  thing,  which 
the  donee  bound  himself  to  restore  to  the  donor.  And 
under  this  particular  aspect  this  contract  embraced  the  four 
species  of — 

1.  Mutuidatio. 

2.  Commodatum. 

3.  Depositum. 

4.  Pignus. 

fi.  Consensu  contracta  obligatio  was  the  title  of  a  contract 
which,  on  the  ground  of  its  substance  and  contents,  was 
actionable,  and  did  not  require  the  aid  of  any  technical  or 
external  causa* 

Under  this  contract  were  ranged  the  four  species  of — 

1.  Emtio,  venditio. 

2.  Locatio,  conductio. 

3.  Societas. 

4.  Mandatum. 

DCX.  The  two  remaining  kinds  of  contract  relate  to  the 
forms  of  the  particular  convention ;  but  there  is  a  more  (z) 
general  aspect  under  which  this  contract  of  consent  must  be 
regarded :  according  to  the  Koman  jurist,  it  had  for  its  object 
not  only  the  giving  of  a  thing,  but  ako  the  doing  of  an  act; 
and  hence  arose  the  famous  division,  which  has  found  its 
way  into  modem  continental  jurisprudence,  and  has  been 
even  eulogised  by  the  English  Blackstone  (a). 


{y)  Savigny,  Obi,  ii.  s.  72. 

(«)  Ibid.  B.  73. 

(a)  (hmmenta/ries,  voL  ii.  pp.  444-6. 
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1.  Do  ut  des. 

2.  Do  ut  facias. 

3.  Facio  ut  des. 

4.  Facio  ut  facias  (ft). 

This  contract^  under  this  general  aspect,  did  not  produce 
the  particular  actio  commodati  or  depositi,  but  an  cu^tio  which 
comprehended  all  cases  under  the  nanie  of  actio  prtescriptis 
verbis  or  actio  civilis. 

y.  Verborum  obligatio  is  the  title  of  a  contract  which  was 
entered  into  through  the  medium  of  the  spoken  question  of 
the  Creditor  and  the  answer  of  the  Debtor,  both  conducted 
according  to  a  set  form  of  words  (c):  hence  arose  the  uni- 
lateral contract  which,  under  the  name  of  Stipulation  was, 
until  the  time  of  Justinian,  the  peculiar  and  favourite  form 
of  Roman  convention,  and  under  which  title  some  of  the 
most  important  doctrines  relating  to  Obligation  and  Contract 
are,  even  in  the  Justinian  compilations,  discussed  (</). 

S.  Literarum  obligatio  (e)  was  the  title  of  a  contract, 
which,  before  the  time  of  Justinian,  was  concluded  through 
a  particular  form  of  written  words,  and  founded  on  the 
domestic  manners  of  the  old  Roman  citizens  with  respect  to 
money  transactions. 


(&)  Sometimes  {WarhUnigy  Inst,   Jwr.  Civ,   321)  called  contractus 
innominaii,  or  incertiy  but  improperly  according  to  Savigny, 

(c)  "  Dare  spondtsf    Spondeo,'^  qfPlaut.  cap.  iv.  2,  117. 

(d)  Warkifnigy  InstU.  Jwr,  Civ.  296. 

^  (e)  Mackddey^  Lehrbuchf  iL  s.  414.     See  his  Tery  learned  note. 
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CHAPTER  XXXII. 

OBLIGATIONS — ENGLISH  LAW. 

DCXI.  The  Law  of  England  and  of  the  United  States 
of  North  America  upon  the  subject  of  Obligation  (a)  is 
principally  derived  from  the  following  sources : 

1.  The  judgments  of  Courts  of  Common  Law. 

2.  The  Statute  of  Frauds  (aa). 

3.  The  judgments  of  the  Courts  of  Equity. 

And  to  these  may  be  added,  with  respect  to  some  of  the 
States  which  constitute  the  great  North  American  Republic^ 

4.  The  Roman  Law  (b), 

DCXII.  The  Common  Law  (c)  of  England  considers  o&ff- 


(a)  I.  English  authorities  referred  to :  Blackstone^s  Chmmentaries, 
vol.  iL  c.  XXX.  9 ;  Stephens^  Commentaries^  bk.  IL  voL  ii.  pt.  ii.  ch.  v. 

The  Law  of  Vendors  and  Pwrchasers  of  Estates,  hy  E.  Sugden,  Lord 
St.  Leonards,  prcesertim,  c.  iv.  Of  Parol  Agreement^  genen^  oonstruc- 
tion  of  statute. 

Smith's  Law  of  Contra4!is  (ed.  Malcolm). 

Addison's  Law  of  Contracts  and  Bights  and  Liabilities  ex  contractu. 

II.  North  American  United  States  : 

Kenfs  Comm.  vol.  ii.  lecture  89,  ed.  1851. 

(aa)  This  Statute  is  generally  adopted  throughout  the  United 
States  of  North  America  {Kent,  iv.  p.  316)  with  the  exception  of 
Louisiana,  ib.  637. 

(6)  Kent,  ii.  p.  616. 

(c)  Blackstone  remarks  (voL  ii.  t.  ii.,  c.  xxx.  9)  that  '^ almost  all  the 
rights  of  personal  property  (when  not  in  actual  possession)  do  in  great 
measure  depend  upon  contracts  of  one  kind  or  other,  or,  at  least, 
might  be  reduced  under  some  of  them,  which,  indeed,  is  the  method 
taken  by  the  Civil  Law ;  it  having  referred  the  greater  part  of  the 
duties  and  rights  which  it  treats  of  to  the  head  of  Obligations  ex 
contractu  and  quasi  ex  contractu." 
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gations  only  under  the  category  of  contracts^  which  it  tech- 
nically divides  into  three  classes — 

1.  Contracts  by  matter  of  record. 

2.  Contracts  under  seal  or  by  deed,  called  covenants. 

3.  Contracts  not  under  seal  nor  by  deed,  called  simple 

contracts,  or  by  parol. 

Practically,  however,  the  two  latter  classes  are  alone  of 
importance. 

DCXIII.  This  Law  defines  a  Contract  as  an  agreement 
of  two  or  more  persons,  upon  sufficient  consideration  to  do 
or  not  to  do  a  particular  thing.  The  agreement  may  convey 
an  interest  in  possession ;  as  when  goods  are  delivered  and 
the  price  paid,  that  is,  a  contract  executed.  Or  it  may  convey 
an  interest  in  future  or  in  action;  as  where  a  vendor  agrees 
to  sell  and  deliver  goods,  and  a  vendee  agrees  to  accept  and 
pay  for  them  at  a  future  time,  that  is,  an  executory  contract. 
It  also  considers  Contracts  as  express  or  implied^ — the 
former  when  the  parties  express  their  meaning,  the  latter 
when  the  law  presumes  a  contract  for  some  value  given  or 
service  rendered. 

The  term  Consideration  is  of  great  importance  in  English 
Law ;  it  means,  speaking  generally,  a  compensation,  a  qvid 
pro  quo  of  an  adequate  character,  moving  from  the  promisee, 
promised  by  him,  not  by  a  third  party  {d\  to  the  promisor, 
an  inducement  not  of  morality,  affection,  or  honour,  but  of 
a  kind  which  municipal  law  can  estimate ;  or,  as  it  has  been 
perhaps  best  defined,  '^  any  benefit  to  the  person  making  the 

promise,  or  any  loss,  trouble,  or  inconvenience  to  or  charge 

upon  the  person  to  whom  it  is  made "  (e).  The  con- 
sideration must  not  be  contrary  to  law,  public  policy,  or 
good  morals. 

Such  a  consideration  is  essential  to  the  validity  of  a  Con- 
tract not  under  seal,  except  in  the  instance  of  bills  of 


(d)  Smi^,  91. 

(e)  amithy  90. 
Ken/t,  ii.  585. 
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exchange  and  negotiable  notes  which  have  passed  into  the 
hands  of  third  parties  without  notice  of  the  original  defect, 
— that  is,  of  innocent  indorsees  (/). 

The  mistake  which  English  lawyers,  and  writers  on  law 
make  in  supposing  that  they  are  following  the  Roman  Law 
when  they  apply  the  maxim  ex  nudo  pacto  non  oritur  actio^ 
and  imagine  that  the  English  technical  word  consideration 
and  the  Roman  technical  word  causa  are  convertible  terms, 
has  been  already  remarked  upon. 

This  necessity  of  showing  or  proving  a  consideration  is 
also  of  importance,  because  it  is  the  mark  of  distinction 
between  what  are  called  Simple  Contracts  and  Contracts  by 
Deed.  In  the  case  of  this  latter,  the  law  presumes,  on  ac- 
count of  the  solemnity  of  its  form,  that  it  has  been  made 
upon  a  good  and  sufficient  consideration. 

The  presumption,  however,  may  be  rebutted  by  showing 
that  it  was  founded  on  an  illegal  and  immoral  consideration. 

By  proving  this,  a  man  may  defend  himself  from  his 
liability  to  a  contract  expressed  by  deed,  but  not  by  showing 
that  there  was  no  consideration. 

DCXIY.  The  English  Law  about  written  contracts  not 
expressed  m  deeds y  involves  some  very  subtle  considerations, 
especially  as  to  their  proof.  On  the  one  hand,  it  is  an  in- 
flexible rule  that  a  contract  reduced  into  writing  shall  be 
proved  by  that  writing  only,  and  shall  not  be  contradicted  or 
altered  by  contemporaneous  verbal  expressions.  On  the  other 
hand,  though  it  is  not  lawful  to  show  that  the  meaning  of  a 
written  contract  was  varied  by  words  at  the  time  of  making 
ity  it  is  sometimes  lawful  to  show  that  it  was  subsequently  so 
varied,  that,  in  fact,  a  new  agreemefit  was  made. 

But,  though  this  may  be  done  where  the  contract  is  one 
which  the  Law  does  not  require  to  be  in  writing,  yet,  where 
a  writing  is  necessary,  it  cannot  be  allowed ;  for,  if  it  were, 
the  effect  of  the  verbal  evidence  would  be  to  turn  a  contract 


(/)  The  settled  rule  in  England  and  North  American  United  States. 
— Kent,  iL  684^  and  cases  there  cited. 
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which  the  Law  requires  to  be  in  writing  into  one  partly  in 
writing  and  partly  in  words  {g)^ 

Where^  indeed,  parties  have  contracted  with  reference  to 
some  known  and  established  usage,  in  such  cases  the  usage 
is  sometimes  allowed  to  be  engrafted  on  the  contract,  in 
addition  to  the  express  written  terms.  Yet  even  in  such 
cases  the  English  Courts  never  admit  evidence  of  an  usage 
inconsistent  with  the  written  contract  (A). 

DCXV.  (2)  The  foregoing  observations  relate  to  Con- 
tracts at  Common  Law — ^that  is,  to  Contracts  not  governed 
by  any  Act  of  Parliament.  We  have  now  to  consider  them 
as  affected  by  the  Statute  of  Frauds.  This  Statute  was 
passed  in  the  twenty-ninth  year  of  the  reign  of  Charles  II., 
and  is  the  third  chapter  of  the  Statute-book  of  that  year. 

It  is  said "  (as  Mr.  Smith  observes)  ^'  to  have  been  the 

joint  production  of  Sir  Matthew  Hale,  Lprd  Keeper 
^^  Guilford,  and  Sir  Leoline  Jenkins,  an  eminent  Civilian 
"  (t).  The  great  Lord  Nottingham  used  to  say  of  it,  *  that 
'*  ^  every  line  was  worth  a  subsidy;  *  and  it  might  now  be 
"  said  with  truth  that  every  line  has  cost  a  subsidy,  for  it  is 
^'  universally  admitted  that  no  enactment  of  any  legislature 

ever  became  the  subject  of  so  much  litigation.  Every  line, 

and  almost  every  word  of  it,  has  been  the  subject  of  anxious 
^'  discussion,    resulting    from  the    circumstance    that    the 

matters  which  its  provisions  regulate  are  those  which  are 

of  every  day  occurrence  in  the  course  of  our  transactions 

with  one  another"  (A). 

The  two  sections  which  mainly  affect  Contracts  are  the 
4th  and  the  17th.  The  4th  section  enacts,  '^  That  no  action 
"  shall  be  brought  (/)  to  charge  any  Executor  or  Adminis- 
'^  trator  upon  any  special  promise  to  answer  damages  out  of 


tt 


€( 


(g)  Smithy  p.  29. 

(h)  lb,  p.  34. 

(i)  Vide  anth,  vol  i.    Preface  to  First  Edition. 

(k)  SmUh,  ib,  p.  37. 

(I)  See  following  notes  as  to  meaning  of  these  words, 

VOL.  IV.  I  I 
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"  his  own  estate ;  or  whereby  to  charge  the  defendant  upon 
*'  any  special  promise  to  answer  for  the  debt^  default^  or  mis- 
"  carriage  of  another  person ;  or  to  charge  any  person  upon 
^^  any  agreement  made  upon  consideration  of  marriage ;  or 
^^  upon  any  contract  or  sale  of  lands^  tenements^  or  heredita- 
*^  ments,  or  any  interest  in  or  concerning  them ;  or  upon  any 
^'  agreement  that  is  not  to  be  performed  within  the  space  of 
^^  one  year  from  the  making  thereof;  unless  the  agreement 
"  upon  which  such  action  shall  be  brought,  or  some  memoran- 
"  dum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
"  party  to  be  charged  therewith,  or  some  other  person  there- 
"  unto  by  him  lawfully  authorised  "  (m).  The  words  no 
action  shall  be  brought  in  this  Statute  have  received  an  im- 
portant construction  in  their  bearing  upon  that  class  of  Con- 
tracts which  belong  to  Private  International  Law.  The 
English  Courts  have  holden  that  this  enactment  does  not 
affect  the  solemnities  of  the  Contract,  but  only  the  rules  of 
procedure.  And,  therefore,  though  a  parol  Contract,  within 
the  fourth  section  of  the  Statute  of  Frauds,  be  made  in 
France,  and  be  valid  there,  yet  that  an  action  on  it  will  not 
lie  in  England  {n). 

The  17th  section  provides,  that  '^  no  contract  for  the  sale 
"  of  any  goods,  wares,  or  merchandises  for  the  price  of  107. 
"  or  upwards  shall  be  good  (o),  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same  ; 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment ;  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be 


C6 


(m)  Smithy  p.  39. 

(n)  Leroux  v.  BrownCy  12  Common  Bench  Rep,  p.  801.  It  is  parcel 
of  the  procedure,  and  not  of  tlie  formalities  of  the  contract,  Mr.  J. 
Maule  observes  in  this  case. 

(o)  Reade  v.  Lamh,  6  Exchequer  Reports,  p.  130,  for  effect  of  the 
words,  ''no  contract  ^ioU  he  goody^*  in  17th  section,  as  contrasted  with 
'■  *  710  action  shall  he  hroughty"  in  4th  section.  This  case  is  at  variance 
with  the  prior  one  of  Carringtan  v.  Roots,  9  Meeson  db  WcUhy^s  Rep, 
p.  248 
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^'  charged  by  such  contract,  or  their  ogente  thereunto  law- 
"  fully  authorised  "  (p). 

The  intention  of  the  legislature  was  to  comprehend  with* 
in  the  4th  and  17th  sections,  the  subject  matter  of  every 
parol  Contract,  an  uncertainty  in  the  terms  of  which  was 
likely  to  produce  perjury  {q). 

DCXVI.  There  is  anotiher  Statute  which,  as  it  had  for 
one  of  its  objects  to  prevent  the  evasion  of  the  Statute  of 
Frauds,  ought  to  be  mentioned  in  this  place ;  it  cannot  be 
better  introduced  than  in  the  words  of  Mr.  Smith :  ^'  After 
^'  the  4th  section  of  the  Statute  of  Frauds  had  rendered 
^'  verbal  guarantees  unavailable,  it  became  the  fashion  in 
*^  siiph  cases  to  bring  actions  upon  the  case  for  false  repre- 
'^  sentations,  under  circumstances  in  which,  before  the  Act, 
''the  transaction  would  have  been  looked  on  as  one  of 
'^  guaranty.  For  instance,  if  A.  went  to  a  tradesman  to 
persuade  him  to  supply  goods  to  B.,  by  assuring  him  that 
he  should  be  paid  for  them,  the  tradesman,  in  case  of  B.^s 
'''default,  could  not,  it  is  true,  bring  an  action  of  assump- 
sit as  upon  a  warranty,  because  there  was  no  written 
memorandum  of  what  passed ;  but  he  brought  an  action 
on  the  case,  in  which  he  accused  A.  of  having  knowingly 
deceived  him  as  to  B.'s  ability  to  pay ;  and  if  the  jury 
thought  this  case  made  out  (as  a  jury  composed  of  trades- 
men were  very  apt  to  do),  he  succeeded  in  his  action,  and 
"  received  pretty  nearly  the  same  sum  as  he  would  have 
"  done  if  there  had  been  a  guaranty."  However,  as  this 
was  a  palpable  evasion  of  the  Statute  of  Frauds,  the  legis- 
lature put  an  end  to  it  by  enacting,  in  Statute  9  Geo.  IV. 
c.  1 9,  commonly  called  Lord  Tenterden's  Act, "  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon  or 
by  reason  of  any  representation  or  assurance  made  or 
given  concerning  or  relating  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings  of  any  other  person,  to 

(p)  Smithy  %b,  p.  73. 

(2)  Kent,  iv.  634. 
m2 
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'*  the  intent  or  purpose  that  such  other  person  may  obtain 
'^  credit;  money^  or  goods  upou;  unless  such  representation 
^^  or  assurance  be  made  in  writing,  signed  by  the  party  to 
"be  charged  therewith  "  (r).  . 

DCXVIL  (3)  The  English  Courts  of  Equity  (*)  at 
present  exercise  a  divisum  imperium  upon  some  subjects 
with  the  Courts  of  Common  Law;  thus  the  subject  of 
agreements  belongs,  in  some  respects,  to  either  forum ;  but 
while  the  Common  Law  Courts  can  at  present  only  award 
damages  for  the  nonperformance  of  a  Contract,  the  Court 
of  Equity  can  decree  the  specific  performance  of  it  So 
over  accounts,  partnerships,  and  that  large  branch  of  fiduciary 
jurisprudence  known  in  England  by  the  name  of  trusts,  the 
Courts  of  Equity  are  supreme. 

The  Equitable  powers  of  the  Courts  of  Common  Law  have 
been  theoretically  much  increased  by  a  recent  Statute  {t)i 
practically,  however,  the  exercise  of  these  powers  has 
been  hitherto  confined  within  very  narrow  limits  (m). 

DCXVIII.  (4)  The  High  Court  (x)  of  Admiralty  (y) 
takes  cognisance  of  certain  maritime  Contracts  relating  to 
Bottomry  Bonds,  which  are  Contracts  made  in  a  Foreign 
port,foundeduponjeamZ»,  for  which  the  ship  is  pledged  (z). 

(r)  8mUh^  p.  57.  For  leading  cases  on  the  construction  of  this 
Statute,  see  I/yde  v.  Barnard^  1  Meeson  d:  Wdshy,  p.  99 ;  Swan  v. 
PhillipSf  8  Adolphus  d:  EUis,  p.  457  ;  Devawc  y.  Steinkellery  6  Bing- 
ham's New  Cases,  p.  84.     See  also  19  &  20  Vict.  c.  97. 

{s)  See  Kent,  iv.  p.  167,  an  important  note  on  the  variety  of  customs 
in  the  different  States  of  the  Union  as  to  the  establishment  of  separate 
Courts  of  Equity  and  Common  Law,  or  blending  the  powers  of  both 
in  one  tribunal.  See  also  Story's  Comment,  on  EqiiUy  Jurisprudence, 
vol.  i.  c.  i.  * 

(0  17  &  18  Vict.  c.  125,  ss.  68-77,  83-86. 

(n)  But  now  see  The  Supreme  Court  of  Judicature  Act  1873,  36  & 
37  Vict.  c.  66. 

(x)  Edwardis  AdmvraUy  Jurisdiction,  London,  1849. 

(y)  And  the  Admiralty  of  the  Cinque  Ports  witliin  its  limited  juris- 
diction. 

(z)  Treatise  of  the  Law  relative  to  Merchant  Ships  and  Seamen,  by 
Chief  Justice  Abbott  {Lord  Tenterden),  London;  Pritchard's  Admiralty 
Digest,  2nd  ed.  1865. 
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Bottomry  Bonds  are  Contracts  in  the  nature  of  Mortgages 
of  a  ship  on  wbich  the  owner  borrows  money  to  enable  him 
to  fit  out  the  ship^  or  to  purchase  a  cargo  for  a  voyage  pro- 
posed^ and  pledges  the  keel  or  bottom  of  the  ship^  pars  pro 
toto,  as  a  security  for  repayment.  It  is^  moreover^  stipulated 
that  if  the  ship  is  lost  in  the  course  of  the  voyage  by  any 
of  the  perils  enumerated  in  the  contract^  the  lender  also 
shall  lose  his  money ;  but  if  the  ship  shall  arrive  safe^  then 
he  shall  be  paid  back  his  principal^  and  also  the  interest 
agreed  upon^  called  maritime  interest^  however  this  may  ex- 
ceed the  legal  rate  of  interest  (a). 

The  High  Court  of  Admiralty  (J)  has  also  jurisdiction 
over  Contracts^  express  or  implied^  arising  from  causes  of 
possession^  from  repairs  done  or  necessaries  furnished  to 
ships,  and  from  seamen's  wages;  also  over  that  implied 
obligation  arising  from  salvage^  which  in  its  simple  character 
is  the  service  which  those  who  recover  property  from  loss  or 
damage  at  sea  (c)  render  to  the  owners,  with  the  responsi- 
bility of  making  restitution,  and  Ml^th  a  lien  for  a  compensa- 
tion or  reward. 

To  this  jurisdiction  over  obligationes  ex  contractu  must  be 
added  a  jurisdicdon  over  those  obligationes  ex  delicto,  which 
arise  from  the  collision  (d)  of  ^'  ships  or  sea-going  vessels  " 
either  at  sea  or  in  English  rivers  (e). 

The  nature  of  the  obligation  is  well  stated  by  Dr.  Lush- 
ington,  in  a  case  in  which  he  distinguishes  (speaking  of  the 
duty  of  the  Registrar  and  Merchants,  as  referees  of  the 
High  Court  of  Admiralty)  between  cases  of  Collision  and 


(a)  The  AUas,  2  Haggard^s  AdmvraUy  Beports,  p.  48. 

(6)  Its  jurisdiction  is  of  very  high  antiquity.  See  vol.  iii.  p.  648, 
for  its  authority  in  time  of  war ;  but  its  powers  in  time  of  peace  have 
been  increased  by  the  recent  Statutes  of  3  &  4  Yici  c.  65, 3  &  4  Vict. 
c.  66  (1840),  and  24  Vict.  c.  10  (1861). 

(c)  Or  w7ho  save  life,  according  to  modem  administration  of  the  law. 

(d)  Words  of  s.  6  of  Statute. 

(e)  Vide  arUh,  vol.  i.  p.  235,  as  to  the  jurisdiction  of  all  States  within 
cannon-shot  of  their  own  shores* 


ft 
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cases  of  Insurance :  "  One "  (the  learned  Judge  says)  "  of 
'^  the  principal  and  most  important  objections  to  the  report 
**  under  consideration  is  this^  that  the  Registrar  and 
'^  Merchants^  in  fixing  the  amount  to  be  paid  for  repairs  and 
'^  the  supply  of  new  articles  in  lieu  of  those  which  have 
"  been  damaged  or  destroyed^  have  deducted  one-third  fix)m 
<'  the  full  amount  which  such  repairs  and  new  articles  would 
*^  cost.  This  deduction^  it  is  said,  has  been  made  in  con- 
sideration of  new  materials  being  substituted  for  old,  and 
is  justified  upon  the  principle  of  a  rule  which  is  alleged  to 
be  invariably  adopted  in  cases  of  insurance.  The  first 
"  question  then  which  I  have  to  consider,  is  the  applicability 
of  the  rule  in  question  to  a  case  of  the  present  description ; 
and  this  question,  it  is  obvious,  involves  a  principle  of  con- 
"  siderable  importance,  not  only  as  regards  the  decision  in 
this  particular  case,  but  as  establishing  a  rule  for  assessing 
the  damages  in  all  other  similar  cases.  Now,  in  my  appre- 
<^  hension,  a  material  distinction  exists  between  cases  of  in- 
'^Burance  and  cases  of  damage  by  collision,  and  for  the 
"following  reasons: — With  respect  to  all  policies  of  in- 
"  surance,  I  apprehend  that  the  cases  are  cases  of  contract. 
''  In  the  construction  and  regulation  of  such  contracts,  all 
"  the  customs  of  merchants  founded  in  equity  are  always 
"  considered  as  forming  a  part  of  the  contracts  themselves ; 
"  and  the  presumption  is  that  all  merchants  arc  cognisant  of 
*^  the  customs  existing  in  their  own  particular  vocations,  and 
'^  have  them  in  contemplation  in  all  contracts  which  they 
"  may  enter  into  in  their  several  transactions  of  business. 

"  In  the  immediate  case,  for  instance,  of  a  policy  of  in- 
"  surance  upon  a  ship,  the  shipowner  who  insures  his  vessel 
"  is  aware  of  the  custom  in  question,  and  at  the  time  the 
"  insurance  is  effected  he  knows  that  he  pays  a  smaller  pre- 
"  mium  for  the  insurance,  in  consideration  of  the  deduction 
to  be  made  in  case  of  loss  or  damage  to  his  ship.  K  such 
loss  or  damage  ensued  thereupon,  he  cannot  claim  to  receive 
"  more  than  the  custom  sanctions  and  allows ;  and  in  re- 
"  covering  the  amount  of  his  loss,  minus  the  deduction  of 
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"  the  one-third,  he  in  point  of  fact  receives  all  that  he  agreed 
"  to  receive  in  pursuance  of  the  contract  which  he  entered 
"  into  with  the  underwriter. 

With  regard  to  cases  of  collision,  it  is  to  be  observed 
that  thej  stand  upon  a  totally  different  footing.  The  claim 
of  the  suffering  party  who  has  sustained  the  damage  arises 
"  not  ex  contractu f  but  ex  delicto  of  the  party  by  whom  the 
damage  has  been  done ;  and  the  measure  of  the  indemni- 
fication is  not  limited  by  the  terms  of  any  contract,  but  is 
co-extensive  with  the  amount  of  the  damage.  The  right 
against  the  wrong-doer  is  for  a  restitutio  in  inteffrum,  and 
this  restitution  he  is  bound  to  make  without  calling  upon 
"  the  party  injured  to  assist  him  in  any  way  whatever.  If 
the  settlement  of  the  indemnification  be  attended  with  any 
difficulty  (and  in  those  cases  difficulties  must  and  will 
frequently  occur),  the  party  in  fault  must  bear  the  incon- 
venience. He  has  no  right  to  fix  this  inconvenience  upon 
the  injured  party,  and  if  that  party  derives  incidentally  a 
greater  benefit  than  mere  indemnification,  it  arises  only 
fron^  the  impossibility  of  otherwise  effecting  such  indemni- 
fication without  exposing  him  to  some  loss  or  burthen, 
"  which  the  Law  will  not  place  upon  him  "  (/). 

DCXIX.  Whatever  practical  advantage  the  French  Code 
may  derive  from  its  arrangement  of  this  subject,  it  cannot  be 
denied  that  it  is  open  to  grave  theoretical  objections.  It 
reverses  the  philosophical  and  proper  order  of  things,  by 
treating,  first,  of  Contract,  a  particular  source  of  Obliga- 
tion; and,  secondly,  of  Obligation  generally.  The  third 
title  of  the  third  book  of  the  Code  is  *^  Des  Contrats  ou  des 
*'  Obligations  conventionelles  en  generaV^  The  fourth  title 
of  the  same  book  is  "  Des  Engagemens  qui  se  forment  sans 
"  convention.^^  Under  the  former  title  the  French  Code 
lays  down  the  general  principles  which  govern  all  conven- 
tions, whether  they  have  a  specific  legal  title  or  not ;  and 


(/)  The  GaaeUe,  2  W.  Bohhmn'it  Admiralty  Rep.  pp.  280-1. 
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refers  the  particular  rules  of  Law  which  govern  particular 
Contracts  to  the  titles  under  which  they  are  treated,  such  as 
Marriage,  Sale,  Lease,  Partnership,  Agency ;  and  allots  to 
Contracts  belonging  to  commerce,  technically  so  called,  a 
particular  Law  with  particular  rules  (^). 

DCXX.  These  Contrats  or  Obligations  conventionelles 
assume  the  following  legal  designations : 

1.  Synallagmatique  or  bilateral  when  the  two  Contracting 
parties  reciprocally  bind  themselves  to  each  other. 

2.  Commutatif  when  each  Contracting  party  engages 
himself  to  give  or  do  something  which  is  considered  as  an 
equivalent  for  what  has  been  given  to  or  done  for  it. 
When  the  equivalent  is  contingent  upon  the  uncertain  event 
of  gain  or  loss  to  the  party,  the  Contract  is  called  aleatoire 

3.  De  bienfaisance  is  the  name  of  a  Contract  in  which 
one  of  the  parties  procures  from  the  other  a  purely  gratuitous 
advantage  (z). 

4.  A  titre  onerenx  is  the  name  of  a  Contract  which  obliges 
each  of  the  parties  to  give  or  to  do  something. 

DCXXI.  Under  the  title  '^  Des  engagement  qui  se  for^ 
^^  ment  sans  convention "  are  comprehended  the  following 
obligations-: — 

I.  Those  which  are  imposed  by  the  Law^  and  altogether 
without  the  consent  of  the  individual ;  such  are  the  obligations 
which  arise  from  the  fact  of  vicinage  between  neighbours ; 


((/)  Code  CMy  I.  iii.  t.  iii.  art.  1107  :— "  Les  contrats,  soit  qu'ils 
aient  une  denomination  propre,  soit  qu'ils  n'en  aient  pas,  sont  soumis 
h,  des  Ingles  g^ntfrales  ;  les  regies  particuli^res  h,  certains  oontrats  sont 
etablies  sous  les  titres  relatifs  k  chacun  d'enx,  et  les  ingles  particulik^s 
aux  transactions  commerciales  sont  dtablies  par  les  lois  relatives  au 
commerce."— See  Bogron,  Code  NapoUon  expliquS,  for  a  dear  and 
concise  commentary  on  these  heads  (Paris,  1853). 

(h)  See  jP.  tit.  xii.  1964. 

(i)  Bogi'on  says,  *'  Par  exemple,  la  donation  faite  sans  charges ;  si 
elle  en  ^tait  grev^e,  eUe  serait  mifxief  c'est-ardire  d  tUre  onSreuXj 
jusqn'k  concurrence  de  la  valeur  des  charges,  et  de  bienfaiaaiice  ponr 
le  reste," 
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8uch  too,  according  to  this  Law,  is  the  ohligation  of  accept- 
ing the  office  of  tutor. 

This  class  of  obligations  is  distinguished  in  principle  from 
those  which  arise — 

II.  From  the  personal  act  of  the  individual,  as  these  acts 
may  be  of  two  kinds,  lawful  or  unlawful :  from  ^e  personal 
lawful  act  flow  the  obligations  {engagemens)  called  quasi 
Contrats ;  from  the  unlawful  intentional  act  termed  delity  and 
the  unlawful  unintentional  act  termed  quasi  delit,  flows  the 
obligation  of  repairing  the  injury  to  the  individuals,  with  or 
without  the  punishment  of  the  wrongdoer  by  the  State. 
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'^  The  term  Obligation  is  tused  by  the  Roman  Jurists,  and  by  Pothier, 
in  the  preliminary  article  to  his  treatise  on  Obligations,  as  denoting, 
in  its  proper  and  confined  sense,  every  legal  tie  which  imposes  the 
necessity  of  doing  or  abstaining  from  doing  any  act ;  and  as  distin- 
guished from  imperfect  obligations,  such  as  charity  and  gratitude, 
which  impose  a  general  duty,  but  do  not  confer  any  particular  right ; 
as  well  as  from  natural  obligations,  which,  although  they  have  a 
definite  object,  and  are  binding  in  conscience^  cannot  be  enforced  by 
legal  remedy.  English  lawyers,  however,  generally  use  the  word 
obligation  in  a  more  strict  and  technical  sense,  namely,  as  importing 
only  one  particular  species  of  contracts,  that  is.  Bonds ;  and  they  adopt 
the  term  '  Contract '  when  they  wish  to  convey  the  more  extensive 
idea  of  the  responsibility  which  results  from  the  voluntary  engagement 
of  one  individual  to  another,  as  distinguished  from  that  class  of 
liabilities  which  originates  in  torts  or  wrongs  unconnected  with  agree- 
ment. In  the  language  of  our  Law,  therefore,  the  term  Contrcxt 
comprises,  in  its  full  and  more  liberal  signification,  every  description 
of  agreement,  obligation,  or  legal  tie,  whereby  one  party  binds  him- 
self, or  becomes  bound,  expressly  or  impliedly,  to  another,  to  pay  a 
sum  of  money,  or  to  do  or  omit  to  do  a  certain  act ;  but  in  its  more 
familiar  sense  it  is  most  frequently  applied  to  agreements  not  under 
seal  The  term  agreement,  on  the  contrary,  is  rarely  used  amongst 
us,  except  in  relation  to  conti-acts  not  under  seal;  and  this  is  evidentiy 
its  proper  use  ;  for,  if  considered  in  its  strict  and  more  critical  mean- 
ing, it  clearly  imports  a  reciprocity  of  obligation ;  and  in  that  point  of 
view  it  does  not  include  speciidties,  which  in  general  require  no 
mutuality  of  stipulation.  The  word  promise,  again,  is  used  to  denote 
the  mere  engagement  of  a  person,  without  regard  to  the  consideration 
for  it,  or  the  corresponding  duty  of  the  party  to  whom  it  is  made. 

^'It  is  now,  however,  very  material  to  consider  what  particular 
meaning  is  generally  attached  to  these  various  terms.  The  essential 
distinctions  between  the  different  kinds  of  contracts  constitute  a  much 
more  important  subject  of  inquiry.  These  distinctions  are  clearly 
ascertained  ;  and,  as  they  assign  to  each  class  of  contracts  attributes 
and  consequences  of  the  most  marked  character,   they  demand  a 
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cuTsorj  notice  before  we  discuBS  in  detail  the  proper  subject-matter  of 
this  work,  viz.  contracts  not  under  seal,* 

'^  Contracts,  or  obligations  ex-contractu,  are  of  three  descriptions, 
and  they  may  be  classed,  with  reference  to  their  respective  orders  or 
degrees  of  superiority,  as  follows :  1.  Contracts  of  Beoord ;  2.  Spe- 
cialties ;  3.  Simple  Contracts. '^ 


*  ChUi^  (Jim.)  an  drntmcU  {hjf  Rua$dl)y  ed.  1857,  p.  1. 


492     JUS  GENTIUM  -PRIVATE  INTEllNATIONAL  LAW. 


CHAPTER  XXXIII. 

OBLIGATIONS—CONFLICT  OF    LAWS. 

DCXXII.  The  forcgoiDg  sketch  of  the  leading  principles 
of  the  Law  governing  Obligations  adopted  by  the  chief 
countries  of  the  civilised  worid  has  shown^  that  amid  much 
general  simUarity  there  are  not  unimportant  points  of 
difference  between  them. 

We  are  now  led  to  consider  what  rules  International 
Comity  requires  to  be  adopted^  in  those  cases  in  which  one 
and  the  same  Obligation  is,  in  some  of  the  stages  from  its 
inception  to  its  fulfilment,  subjected  to  the  jurisdiction  of 
different  countries  possessing  different  municipal  Law9  upon 
the  subject. 

It  is  proposed  to  examine  the  question,  first,  with  respect 
to  (A)  The  Form,  and,  secondly,  with  respect  to  (B)  The 
Substance  of  an  obligation. 

DCXXIII.  First,  then,  we  have  to  enquire  which  Law, 
in  an  apparent  or  real  conflict  (^  Laws,  should  govern  The 
Form  ;  and  the  prosecution  of  this  enquiry  will  perhaps  be 
best  conducted  by  observing  the  following  order : 

1.  To  consider  what  are  the  true  principles  derived  from 
the  Reason  of  the  Thing,  having  especial  regard  to  the  ex- 
pression of  that  Reason  in  the  general  usage  of  civilised 
states  {droit  coutumier  general — allgemeinei  Gewohnlieifs- 
rechty 

2.  What  is  the  doctrine  relating  to  this  subject  of  the  con- 
Jlict  of  Laws  in  the  jurisprudence  of  ancient  Rome. 

L  What  are  the  express  provisions  of  Modem  Codes. 
4.  What  are  the  rules  to  be  deduced  from  the  decisions  of 
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the  tribunals  in  England  and  the  United  States  of  North 
America. 

DCXXIV.  The  following  general  observations  appear 
equally  applicable  to  all  the  foregoing  categories: 

a.  The  distinction  between  the  Law  applicable  to  the 
form  and  the  suhstance  of  the  Obligation  is  recognised  in  all 
these  categories. 

/8.  The  distinction  between  obligations  ^i^m  gentium  and 
juris  privati  is  recognised  in  all  these  categories. 

7.  The  conflict  of  Laws  may  ensue  from  two  causes^  either 
from  a  collision  between  different  Laws  on  the  same  subject 
in  the  same  territory,  or  from  the  collision  of  different  Laws 
in  different  territories  on  the  same  subject  (a).  In  the  first 
instance^  the  conflict  arises  from  the  change  of  the  Law  it- 
self, as  where  a  later  abrogates  or  repeals  an  earlier  Law. 
In  the  second  instance,  the  conflict  arises  from  a  change  in 
the  condition  of  the  facts  or  the  person,  by  which  they  fall 
under  the  dominion  of  different  Laws. 

DCXXV.  First,  then,  what  arethe  trueprinciples  derived 
from  the  Keason  of  the  Thing,  and  how  has  that  reason  been 
expressed  in  the  usage  of  civilised  states  (i)  ? 

The  true  theory  of  the  subject  would  seem  to  require  that 
the  form  of  the  contract  should  be  regulated  by  the  Law  of 
the  place  of  its  fulfilment  or  execution. 

But  as  in  practice  it  often  happens  that  the  place  of  ful- 
filment is  far  removed  from  the  place  of  the  origin  of  the  Con- 
tract,— as  it  may  be  difficult  to  know  and  even  impossible 
(c)  to  follow  the  forms  prescribed  by  the  Law  of  the  place 
of  fulfilment  in  the  place  of  the  origin, — the  general  usage 


(a)  Samgny^  B,  R  viii.  (5)|  s.  344. 

Ortliche  Granzen  dor  Herrschaft  der  Bechtsregehi:  ZeiUiche  Ori&nzen 
der  Henrschaft. 

(b)  Savigny,  VIII.  8.  381.     B<ir  iv.    Das  Obligatimien/recht. 

(e)  E.g,  The  Prosaian  Law  requires  a  testament  to  be  made  through 
the  intervention  of  a  Court  of  Justice.  A  Prussian  dying  in  France 
or  England,  therefore,  must  die  intestate,  if  he  happen  not  to  have 
made  his  wiH  before  be  eiitered  into  either  pf  tbe99  state?, 
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of  states,  increasing  in  force  ever  since  the  sixteenth  century, 
has  almost  universally  adopted  the  rule  which  is  expressed 
by  the  phrase  locus  regit  actum  {d). 

DCXXVI.  There  are,  however,  important  exceptions  to 
the  recognition  of  this  rule. 

1.  Foreign  jurists  {e)  hold  that  where  the  status  of  the 
Person  is  concerned  the  rule  is  inapplicable.  The  person 
who  is  a  minor  by  his  domestic  Law  cannot  become  a  major 
by  the  operation  of  foreign  Law,  or  a  person  declared  in- 
famous by  the  former,  become  rehabilitated  by  the  latter. 

The  rule  applies  only  to  the  legal  form  in  which  the  ex- 
pression or  declaration  of  the  will  of  the  party  interested 
shall  be  couched. 

The  question  of  Status  is  not  under  the  control  of  the 
will  of  the  person  interested,  but  is  under  the  authority  of 
the  State  of  which  he  is  a  member. 

2.  The  legal  acts  of  a  person  are  of  a  twofold  character, 
and  there  is  an  important  difference  between  them. 

a.  There  are  legal  acts  which  can  be  done  anywhere  and 
are  wholly  unconnected  with  any  particular  place. 

fi.  There  are  legal  acts  which  are  necessarily  connected 
with  a  particular  place  (/)• 

To  the  former  class  belong  the  usual  class  of  Contracts, 
and,  in  the  opinion  of  Foreign  jurists,  the  making  of  a  testa- 
ment. 


(d)  Stcry,  ss.  260,  261,  and  the  authorities  there  cited.  In  Chepraite 
V.  Young,  4  De  G,  d:  Sm,  217,  it  is  laid  down  that  locus  regit  achim  is  a 
canon  of  general  jurisprudence,  and  must  be  assumed,  in  the  absence 
of  contrary  evidence,  to  apply  to  a  system  of  foreign  law. 

Savigny,  VIII.  s.  381,  and  note  c. 

Fcslix,  1.  ii.  t.  L  c.  i.  s.  17,  &c.,  and  the  authorities  there  cited. 

P.  Voet,  De  Stat.  sect.  9,  c.  ii.  s.  9. 

J,  Voet,  ss.  13-15. 

(c)  Savigny,  ib, 

(/)  An  English  court  has  holden  that  an  agreement  entered  into  in 
France,  but  intended  to  be  executed  in  England,  being  of  such  a  nature 
that,  if  entered  into  in  England,  it  would  have  been  void  for  Oian^ 
perty,  cannot  be  executed  in  England  {OreU  y.  Levy,  10  0.  B,  N,S.  73). 
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To  the  latter  class  belong  perhaps  the  most  numerous  and 
most  important  of  those  acts  which  relate  to  the  Right  to 
Things — acts  which  are  so  intimately  connected  with  the 
Things  themselves,  upon  which  they  operate,  as  to  be 
necessarily  done  in  the  place  in  which  the  Things  are 
situated. 

Pre-eminent  among  such  acts  is  that  of  Tradition ;  among 
them  also  are  many  transactions  of  mere  form,  such  as  the 
act  connected  with  Bankruptcy  or  Insolvency,  termed  the 
Judicial  Cession  {cession  judiciaire,  fferichtliche  Aufla88unff\ 
Enrolment  or  Begistration  of  mortgages  or  deeds,  and  others 
of  a  like  character,  which  can  only  be  duly  executed  before 
a  particular  public  functionary  and  at  a  particular  place. 

In  these  instances,  according  to  the  general  jurisprudence 
of  States,  the  lex  ret  sites  prevails ;  and  it  is  to  be  observed 
that  this  rule  cannot  be  confined  to  Immoveable  Things,  but 
must  be  extended  sometimes  to  such  as  are  Moveable,  as, 
for  instance,  in  those  cases  in  which  the  Tradition  of  the 
Thing  itself  is  necessary.  "  In  every  disposition  or  Con- 
"^tract,"  Lord  Mansfield  said,  "  where  the  subject-matter 
^^  relates  locally  to  England,  the  Law  of  England  must 
govern  and  must  have  been  intended  to  govern.  Thus,  a 
conveyance  or  will  of  land,  a  mortgage,  a  Contract  con- 
cerning stocks,  must  all  be  sued  upon  in  England ;  and 
**  the  local  nature  of  the  thing  requires  them  to  be  carried 
"  into  execution  according  to  the  law  there  "  (^r.) 

DCXXVII.  The  Roman  Law  contained  no  special  pro- 
visions with  respect  to  Contracts  affecting  Immoveable  Pro- 
perty ;  but  the  legislations  of  many  countries  require  that 
in  these  cases  the  lex  rei  sites  shall  be  observed.  The 
Prussian  Code  does  so  in  express  terms  (A) ;  and  according 
to  that  Law,  inasmuch  as  all  Contracts  for  a  value  of  above 


(g)  Bohimon  v.  Bland,  2  Burrows'  Bep.  1079  j  I  W.  Blachst.^s  Rep, 
259. 

Of.  Dondli  Comm,  lib.  xvii.  c.  xvii 
(h)  Savigny,  VIII.  s.  381  (354). 
Ft,  Algem,  Landrecht,  I.  5;  a.  115, 
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50  thalers  must  be  in  writing,  it  follows  by  ahnost  necessary 
implication  that  all  immoveable  property  in  that  country  can 
only  be  transferred  by  a  written  instmment  (t  )• 

The  English  Law  contains  a  like  provision  (j). 

DCXXYIII.  The  foregoing  observations  as  to  the  strin- 
gency of  the  Rule  locus  regit  actum  are  subject  to  an  im- 
portant limitation.  It  frequentiy  happens  that  the  form 
prescribed  by  the  place  in  which  the  act  is  done  is  not 
absolutely  necessary ^  but  simply  what  jurists  issML  facultative 
— that  is,  at  the  option  of  the  party  to  adopt  or  not,  leaving 
him  still  the  power  of  adopting  the  form  of  the  place  to 
which  the  act  really  has  reference. 

The  true  test  whereby  to  decide  whether  the  character  of 
the  lex  loci  be  or  be  not  facultative^  is  to  examine  whether  the 
object  of  it  be  to  favour  and  assist  the  parties  and  to  facili- 
tate their  acts ;  if  so,  it  is  very  generally  admitted  that  it  is 
facultative^  and  leaves  it  competent  to  the  parties  to  adopt 
tha  form  of  the  place  in  which  the  act  is  to  take  effect  (A). 

DCXXIX.  The  proper  bearing  of  this  limitation  of  the 
rule  locus  regit  actum  upon  Testaments  will  be  considered 
hereafter :  it  has  been  already  considered  in  its  relation  to 
Marriages  (I). 

DCXXX.  Savigny  agrees  with  those  jurists  who  reject 
any  limitation  of  the  rule  locus  regit  actum  arising  from  the 
circumstance  that  the  act  has  been  done  in  a  foreign  country, 
for  the  purpose  of  evading  the  Law  of  the  domicil  of  the 
parties,  in  fraudem  legis ;  for  instance,  for  the  purpose  of 
avoiding  an  expensive  form,  stamped  paper,  or  the  like.     If 


(i)  Savigwy^  ib,  n.  (e). 

(J)  Vide  supra,  p.  481,  notice  of  the  StoMe  of  Frauds. 

(k)  Savigny,  VIII.  s.  382  (358),  and  n,  (o)  (p). 

Bodenburj,  t.  ii.  1.  iiL  ss.  2-3. 

Fadix,  p.  107. 

Wdchter,  H.  377-380. 

Hertiua,  bb,  10-23. 

Schaffner,  8.  83,  more  doubtful, 

(fi  Vide  supra, 
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this  evasion  deserve  punishment,  it  should  be  punished  by 
fine  or  some  penalty  of  the  kind,  and  not  by  invalidating 
the  act  itself;  at  all  events,  it  would  require  a  positive  Law 
of  the  State  to  produce  this  effect. 

The  recent  policy  of  England  on  this  point,  with  respect 
to  stamps  upon  Bills  of  Exchange,  made  out  of  the  coun- 
try, but  meant  to  take  effect  in  it,  will  be  considered  here- 
after. 
DCXXXI.  Secondly— 

We  have  next  to  consider  whether  the  rule  locus  regit 
actum  has  its  root  in  the  Roman  Law,  and  what  are  the 
passages  therein  which  appear  to  relate  to  this  question  of 
jurisprudence. 

An  examination  of  these  passages  will  show  that  the  rule, 
however  wise  and  expedient,  is  in  reality  not  to  be  found  in 
the  Roman  Law.  "  It  is"  (Wachter  (m)  says)  "  incompre- 
hensible how  it  could  ever  have  been  attempted  to  ground 
such  a  proposition  upoh  the  Roman  Law."  Savigny  (»)  is 
of  the  same  opinion. 

DCXXXII.  The  passage  usually  relied  upon  as  proof 
that  the  Roman  Law  contains  the  rule  locus  regit  actum  is 
taken  from  an^  opinion  of  Gains,  in  the  Digest,  upon  Evic- 
tions, "  Si  fundus  venierit,  ex  consuetudine  ejus  regionis,  in 
"  qu&negotium  gestum  est,  pro  evictione  caveri,  oportet"  {o) ; 
but  in  this  passage  Gains  says  nothing  about  the  external 
form  of  any  Contract,  least  of  all  is  he  speaking  of  any 
compulsory  Law  of  the  State  upon  the  subject  (je>). 

He  is  speaking  not  of  rules  of  law,  but  of  certain  cus- 
toms as  of  facts,  and  of  their  consequences  in  a  matter  left 


(m)  Wikhter,  Ueber  die  Collision  der  Privatrechtsgesetze  verschiede- 
ner  Staaten,  2467,  to  be  found  in  the  44th  volume  of  the  Archiv  fur 
die  OivUidUche  Praads. 

(n)  VIII.  B.  382  (360). 

(o)  Dig.  L  xxi.  t,  ii.  6. 

(p)  Fodix,  B.  74. 

Wdcktery  vbi  nip.  s.  5  (248). 

Sdvigny,  s.  372  (363),  b.  366,  i.  k.  (81). 

VOL.  IV.  K  K 
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to  the  free  will  of  the  contracting  parties  and  not  restrained 
by  any  imperative  or  necessary  law. 

The  same  remark  applies  to  another  sentence  cited  from 
an  opinion  of  Ulpion  in  the  book  ^*  De  diversis  regulis  juris 
antiqui "  in  the  Digest  {q) :  '^  Semper  in  stipulationibus 
et  in  ceteris  contractibus  seqnimur  id  quod  actum  est,  aut 
si  non  pareat  quid  actum  est^  erit  consequens  ut  id  sequa^ 
mur^  quod  in  regione  in  qu&  actum  est  frequentatur.  Quid 
ergo  si  neque  regionis  mos  appareat^  quia  varius  fuit?  ad 
id  quod  minimum  est  redigenda  summa." 
And  also  to  another  passage  from  an  opinion  of  Papinian 
cited  in  the  book  De  usurisy  &c.,  on  the  Digest  (r) :  **  Cum 
*^  judicio  bonae  fidei  disceptatur  arbitrio  judicis  usurarnm 
^'  modus  ex  more  regionis  ubi  contractum  sit,  constituitur ;" 
and  here  the  citation  usually,  but  improperly,  stops ;  for  the 
opinion  continues,  "  ita  tamen  ut  legi  non  offendaV^  Here 
it  is  quite  clear  that  Papinian  is  not  speaking  of  a  Contract 
made  in  a  foreign  country,  or  the  words  would  have  been 
to  the  effect,  that  the  Law  of  the  foreign  country  should 
only  be  so  far  applicable  as  they  were  not  contrary  to  the 
Roman  Law^  which  was  binding  upon  the  judge. 

DCXXXIII.  Perhaps  the  most  specio.us  passage  in 
favour  of  the  opinion  that  the  maxim  locus  regit  actum  is 
to  be  found  in  the  B^oman  Law  is  the  following :  — 

**  Si  non  speciali  privilegio  patrite  tuts  juris  observatio  re- 
'^  laxata  est,  et  testes  non  in  conspectu  testatoris  testimoni- 
^*  orum  officio  functi  sunt ;  nuUo  jure  testamentum  valet  *'  («). 
This  was  the  case  of  a  Testament  made  without  the  obser- 
vance of  the  well-known  rule  of  Boman  Law,  that  the  wit- 
nesses should  be  in  the  immediate  presence  of  the  Testator, 
"  in  conspectu  testatoris  "  (t), 

(q)  Dig,  lib.  1.  t.  xviL  34. 

(r)  Dig.  L  xxii.  t.  L  pr,  L 

(«)  Cod,  lib.  vi.  t.  xxiii.  9. 

{t)  So  it  is  afterwards  said  in  the  same  book  of  the  Code,  "  testes 
ipsoB  andito  nomine  heeredis  svb  proesentid  ipsitu  testatoris  nomen 
hceredissuis  subscriptiouibusdeclarare." — Cod,  lib.  vi.  t.  23-30. 
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In  answer  to  a  question  made  by  a  ladj  called  Patroclia^ 
probably  the  heiress  nominated  in  the  Testament,  the  Empe- 
rors Diocletian  and  Maximian  rescribed  that  the  Testament 
was  null,  ''  si  non  speciali  privilegio  (u)  patriae  tu<B  juris 
^^  observatio  relaxata  est." 

The  words  pati'tm  tu(B  appear  at  first  sight  to  indicate  a 
collision  between  different  local  rights,  but  on  further  reflec- 
tion it  is  evident  that  the  patria  of  the  Heiress  could  not  be 
a  circumstance  decisive  of  the  case.  It  is  not  said  where 
the  Testament  was  made.  It  is  not  improbable  that  the 
Testator  made  his  testament  at  his  own  home,  where  the 
Heiress  was  also  domiciled.  The  Rescript  therefore  does 
not  enforce  the  application  of  the  locus  regit  actum  rule :  it 
simply  asserts  that  in  the  case  of  a  collision  between  a 
particular  and  a  general  Law  the  former  must  prevail,  which, 
Savigny  (x)  remarks,  is  an  unquestionable  proposition. 

DCXXXI Y.  The  next  passage  also  relates  to  a  Testament 
**  Impp.  Val.  et  Gallien.  A.  A.  Alexandre :" 

"  Testamenti  tabulas  ad  hoc  tibi  a  patre  datas,  ut  in 
''patriam  perferentur,  affirmans,  potes  iUuc  perferre,  ut 
secundum  leges  moresque  locorum  insinuentur ;  ita  scilicet 
ut,  testibus  non  praBsentibus,  adire  prius  vel  pro  tribunali, 
vel  per  Ubellum  Rectorem  provincial  procures,  ac  permit- 
tente  eo,  honestos  viros  adesse  facias,  quibus  praBsentibus 
aperiantur,  et  ab  his  rursum  obsignentur  "  (y ). 
In  this  case  a  father,  absent  from  his  domicil,  remits  before 
his  death  his  Testament  to  his  son,  desiring  him  to  take  it 
to  the  place  of  that  domicil.  The  Emperors  decide  by  a 
Rescript  that,  with  respect  to  the  opening  of  the  Testament 
before  the  Court  of  the  place,^  the  Laws  and  customs  of 
that  place  shall  be  observed.     Here  is  no  mention  of  any 


(ii)  PrivUeyium  here  means  a  particular  right  granted  by  an  Imperial 
constittttion  to  the  town. 
(«)  VIIL  8.  382  (361). 
{y)  Cod,  lib.  vi.  i,  xxxii.  2. 

K  K  2 


(€ 


600      JUS   GENTIUM — PRIVATE   INTERNATIONAL   LAW. 

collision  of  Laws,  but  only  of  the  true  rule  that  judicial 
procedure  shall  be  governed  by  the  lex  loci, 

DCXXX  V.  The  next  passage  relates  to  a  case  of  Eman- 
cipation. The  Emperors  Diocletian  and  Maximian  rescribed 
to  one  Herennius,  "  Si  lex  municipii,  in  quo  te  pater  eman- 
**  ciparit,  potestatem  Duumviris  dedit,.  ut  etiam  alienigenae 
^^  suos  emancipare  possint ;  id  quod  a  patre  factum  est  suam 
'*  obtinet  firmitatem  "  {z). 

A  father  having  emancipated  his  son  before  the  Duumvirs 
of  a  city,  in  which  he  was  a  stranger,  the  validity  of  the 
emancipation  was  disputed. 

As  a  general  rule  the  municipal  magistrates  did  not 
possess  the  legis  actio  but  only  by  way  of  special  privilege  (a), 
and  hence  the  doubt  in  this  case. 

The  Emperors  laid  down  the  Law  that  the  validity  of  the 
act  depended  upon  the  provisions  of  the  Law  of  the  city. 
If  that  conferred  on  the  Duumvirs  the  Zeyw  ac^io  with  power 
to  exercise  it  even  with  regard  to  strangers,  the  transaction 
was  valid.  Most  truly  does  Savigny  say  there  is  not  the 
faintest  trace  in  this  case  of  any  collision  of  local  Laws. 

DCXXXYI.  It  remains  to  notice  a  passage  sometimes 
cited  for  the  same  purpose  from  the  Canon  Law. 

^'  De  Francia  quidam  nobilem  mulierem  de  Saxoni&  lege 
"  Saxonum  duxit  in  uxorem,  veriim  <juia  non  eisdem  utuntur 

legibus  Saxones  et  Francigenas,  causatus  est  quod  eam  non 

SU&,  id  est,  Francorum  lege  desponsaverat  (vel  acceperat, 

vel  donaverat),  dimiss&que  ilia,  aliam  superduxit.  Diffinivit 

super  hoc  sancta  Synodus,  ut  ille  transgress(H*  Evangelic® 

legissubjiciaturpoenitentisB,  et  a  secund&  conjuge  separetur, 

et  ad  priorem  redire  cogatur  "  (ft). 

From  this  passage  it  would  appear  that  a  Frenchman  had 
married  a  Saxon  woman,  and  in  so  doing  had  followed  not 
the  French  but  the  Saxon  Law.     Having  lived  with  her 


if 


(z)  Cod,  L  viii.  t.  xlix.  1. 

(a)  Sai^igny,  Geschichte  (ks  R.  R.  im  MltUkiUery  b.  i.  8.  27. 

(6)  Decret.  Greg,  lib,  iv.  i  1.  c.  1  (De  SponsaliMis  et  McUrimoniui). 
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many  years  and  had  children  by  her^  he  had  recourse,  to  the 
flaw  in  the  mode  of  contracting  the  marriage,  repudiated 
her,  and  married  another  wife.  An  assembly  of  tKe  church 
pronounced  this  proceeding  culpable,  annulled  the  second 
and  declared  valid  the  first  marriage. 

Here  again,  Savigny  remarks,  is  no  mention  of  the 
collision  of  local  laws ;  indeed,  the  place  in  which  the  Con- 
tract was  entered  into  is  not  mentioned.  The  decision  is 
founded  upon  the  doctrine  of  the  Canon  Law,  which  held 
the  first  marriage  to  be  binding  and  indissoluble,  and  that 
the  observance  of  this  or  that  custom  of  the  Civil  Law  was 
a  circumstance  of  no  significance  as  far  as  the  validity  of 
the  bond  was  concerned. 

DCXXX  VII.  Whatever  therefore  may  be  the  soundness 
and  value  of  the  rule  locus  regit  actum^  it  derives  no  direct 
authority  from  any  passage  in  the  Koman  or  Canon  Law, 
which  are  the  foundations  of  all  Christian  Law. 

How  this  rule  came  to  be  discussed  by  the  Glossatores, 
and  first  adopted  by  Bartolus  (c)  in  the  matter  of  Testa- 
mentSf  will  be  considered  hereafter. 

DCXXXVIII.  Thirdly— 

We  have  to  consider  whether  and  to  what  extent  the 
Modern  Codes  of  Christian  States  have  .  expressly  incor- 
porated, among  their  provisions,  the  rule  locus  regit  actum  {d). 

DCXXXIX.  As  to  the  French  Law  on  this  subject.  It 
had  been  proposed  by  the  French  government  to  introduce 
into  the  code  the  following  provision :  "  La  forme  des  actes 
est  regime  par  les  lois  du  lieu  dans  Icquel  ils  sont  faits  ou 
passes."  But  it  was  urged-  that  this  provision  was  un- 
necessary for  acts  done  in  France ;  as,  since  the  Revolution, 
there  was  one  and  the  same  form  throughout  the  kingdom, 
and  that  if  it  were  intended  for  acts  done  out  of  the  kingdom, 
it  was  ultra  vires  of  the  French  legislation ;  that  therefore  it 


(c)  Fcelix,  1.  ii.  t.  i.  s.  74. 
{d)  Ibid.  c.  i.  8.  Soj  &c. 
iSaviijnyy  VIII.  b.  382  (303). 
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must  be  confined  to  acts  done  by  Frenchmen  in  a  foreign 
state,  and  that  upon  this  hypothesis  the  proposed  article  was 
couched  in  too  general  terms;  for  instance^  it  might  be 
holden  as  operating  to  validate  the  marriage  of  a  French 
minor,  in  a  state  governed  by  the  Law  of  the  Council  of 
Trent,  to  which  he  had  resorted  for  the  express  purpose  of 
marrying  without  the  paternal  consent. 

In  consequence  of  these  considerations  the  French  govern- 
ment omitted  this  article.  Nevertheless,  Merlin  observes 
(e),  the  Conseil  d'Etat  considered  the  rule  locus  regit  actum 
to  be  one  of  those  notorious  rules  which  do  not  require  the 
express  sanction  of  the  legislature.  The  recognition  of  the 
rule  is  implied  in  the  articles  47  and  999  (/)y  to  which  Foeliz 
{ff)  adds  the  conclusion  of  article  170  (A). 

DC  XL.  The  rule  locus  regit  actum  was  tlie  rule  which 
anciently,  and  previous  to  the  compilation  and  promulgation 
of  codes,  obtained  throughout  all  the  German  States  (t). 

DCXLL  The  Prussian  Code  does  not  contain  any  recog- 
nition of  locus  regit  actum  as  a  general  principle. 

The  33rd  (j)  article  might  appear  to  derogate  from  it,  but 
Savigny  (A)  points  out  that  this  article  does  not  say  that  it 


(e)  BSp,  de  Jurispr.  v.  loi,  s.  6,  n.  8. 

(/)  Art.  47.  "  Tout  acte  de  I'^tat  civil  des  Fran^aiB  et  dee  strangers, 
fait  en  pays  stranger,  fera  foi,  s'il  a  4t6  r^dig^  dans  lea  formes  usit^es 
dans  le  dit  pays." 

Art,  999.  "  Un  Frangais  qui  se  trouvera  en  pays  stranger  pourra 
falre  ces  dispositions  testamentaires  par  acte  sous  signature  piiv^e 
ainsi  qu'il  est  pr^scrit  en  I'article  970,  ou  par  acte  authentique,  avec 
les  formes  usit^es  dans  le  lieu  oi«  cet  acU  sera  passS.  '* 

Art.  1319.  '^L'acte  authentique  est  celui  qui  a  4i4  Te^u  par 
officiers  publics  ayant  le  droit  dHnstmmenter  dans  le  lieu  oil  Tacte  a  4t6 
T^dig6  et  avec  les  solennitis  requises." 

(g)  Sect.  85. 

(A)  '^  S'il  a  6t4  c^^r^  dans  les  formes  usit^es  dans  le  pays." 

(i)  '*Die  uralte  in  ganz  Deutschland  von  jeher  geltende  Regel  locus 
regit  actum,  die  also  dadurch  von  Seiten  imserer  Gesetzgebung  die 
unzweifelhafteste  Anerkennung  erhalt." 

Savig^iy,  viii.  s.  382  (367). 

(j)  Cf.  s.  34 — Eirdeitung, 

(fc)  VIII.  s.  382  (364). 
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is  incompetent  to  strangers  to  use  a  form  prescribed  by  a 
particular  statute,  or  that  an  act  adopting  such  a  form  would 
not  be  valid,  but  only  that  native  subjects  and  not  foreigners 
are  bound  to  adopt  this  form. 

In  all  matters  of  Contract  (l)  the  Prussian  Code  expressly 
recognises  the  rule  for  moveable  property,  but  for  immove" 
able  property  it  exclusively  applies  the  lex  rei  sitcB  (wi). 

It  may  be  observed  here  in  passing  that  this  Code  is 
silent  as  to  the  form  of  Testaments  made  abroad. 

DCXLII.  The  Austrian  Code  does  not  contain  in  its  text 
any  express  recognition  of  the  rule,  in  those  articles  {n) 
in  which  it  speaks  of  engagements  contracted  and  conven- 
tions entered  into  by  strangers  either  in  Austria  or  abroad, 
applying  to  them  sometimes  the  Austrian  and  sometimes 
the  Foreign  Law ;  it  does  not  clearly  specify  whether  the 
application  of  these  laws  relates  to  the  substance  or  the^brm 
of  the  act,  but  it  is  the  opinion  of  competent  judges  that 
these  articles  relate  to  both  (o). 

DCXLIII.  Bavaria  {jp)y  Wurtemburg  (y),  Baden  (r), 
apply  the  rule ;  Wurtemburg  with  the  qualification,  how- 
ever, that  the  form  adopted  be  not  specially  prohibited, 
either  by  the  law  of  the  state  in  which  the  act  is  done,  or 
by  that  of  the  state  in  which  it  is  to  be  enforced  {s). 

The  Code  of  the  Netherlands  contains  a  general  recogni- 
tion of  the  rule  {t), 

DCXLIV.  As  to  the  Italian  States,  Sardinia  {u)  did 
not  recognise  absolutely  the  rule  locus  regit  actum,  but  only 

(0  1. 1.  V.  88.  Ill,  112,  113, 114. 

(m)  Ih.  8.  115. 

(n)  35,  36,  37. 

(o)  Foelix,  8.  85,  citing  Wimwarter^a  Commentary. 

(p)  I,  ii.  8.  17. 

(q)  AH,  22. 

(r)  AH.  3. 

(«)  Fcdix,  8.  86. 

(0  AH.  10. 

Fcelixy  8.  85,  citmg  Hartogh, 

(u)  AH.  U-18. 
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under  the  condition  of  reciprocity  in  the  law  of  the  Foreign 
State,  whose  subject  claims  the  application  of  the  rule  (jt). 

The  Code  of  the  Two  Sicilies  contained  no  enunciation  of 
a  general  principle  on  the  subject,  but  it  reproduced  those 
articles  of  the  French  Code  which  take  for  granted  the 
existence  of  the  Rule  (y). 

By  the  present  Italian  Code  the  form  of  all  acts,  inclu- 
ding wills,  is  determined  by  the  law  of  the  place  where  they 
are  done.  But  testators,  and  contracting  parties  (if  all  the 
parties  are  of  the  same  nation)  may  adopt  the  forms  of  their 
national  Law  (z). 

DCXLV.  As  to  the  Swiss  Cantons,  the  remark  just 
made  applies  to  the  Canton  de  Vaud  (a).  The  Cantons  de 
Berne  and  de  Fribourg  contain  no  express  enactment  on  the 
subject,  which,  however,  is  to  be  found  in  the  Code  of  the 
Canton  de  Lucerne  \Jb\ 

DCXLYI.  The  Russian  Digest  of  Laws  contains  an 
enactment  to  the  effect  that  acts  done  in  a  foreign  state  con- 
formably to  the  Law  of  that  State,  although  not  conformable 
to  the  form  prescribed  by  the  Law  of  Russia,  shall  be  ad- 
mitted as  evidence  of  the  act  having  been  rightly  executed, 
until  it  be  impugned  by  contrary  proof  (c). 

DCXLVIL  The  Code  of  Louisiana  {d)  enacts  that  the 

form  and  effect  of  public  or  private  acts  shall  be  governed 

by  the  laws  and  usages  of  the  state  in  which  the  acts  are 

done.     But  the  effect  of  acts  which  being  formally  done  in 


(x)  Art,  64. 

(y)  Articles  49,  180,  895,  926,  of  the  Code  of  the  Two  Sicilies  repro- 
duced articlea  47,  170,  979,  999  of  the  Frencfi  Code, 

Fcdix,  8.  85. 

(z)  Disp,  Prelim,  Art,  9. 

(a)  Fcdixy  8.  85 

(6)  -4r*.  6  :  "  La  forme  des  actes  est  T4gl4e  par  la  loi  du  pays  oh  ils 
ont  4t6  faits." 

FceliXf  ib. 

(c)  Ibid.  s.  85, 

{d)  Aii,  10. 
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one  state  are  to  be  carried  into  execution  in  another  state^ 
depends  upon  the  Law  of  the  latter  («). 

DCXLVIII.  Fourthly— 

It  remains  to  consider  the  decisions  on  this  subject  in  the 
tribunals  of  England  and  the  United  States  of  North 
America. 

There  is  no  doubt  that  the  tribunals  of  both  these  states 
have  promulgated^  in  the  most  decided  and  positive  terms, 
the  maxim  locus  regit  actum  as  to  all  acts  of  Obligation  or 
Contract. 

No  act  of  this  kind  executed  in  a  foreign  country  is 
holden  valid  by  the  tribunals  of  either  of  these  states  unless 
executed  according  to  the  formalities  prescribed  by  the  Law 
of  that  foreign  country  (/)• 

Indeed,  the  maxim  is  considered  by  these  tribunals  to 
apply,  not  only  to  the  external  form,  but,  as  will  be  hereafter 
noticed,  to  the  internal  substance  of  the  act  of  obligation. 
And  this  may  be  the  reason  why  the  distinction  between  the 
application  of  the  rule  to  the  form  and  to  the  substance  is, 
perhaps,  not  very  clearly  taken  in  Story's  elaborate  work. 

The  application  of  the  Bule  to  the  Contract  of  marriage 
has  already  been  noticed. 


(e)  FodiXy  s.  85. 

CO  Story,  fis.  242,  242(a),  243. 

The  English  leading  cases  are  Triimhy  v.  Viquiery  1  Bingham^a  New 
Cases,  pp.  151,  159. 

Don  V.  Lippmanriy  5  Clark  <fc  Fvnnelhfs  Eeports,  House  of  Lords,  p.  1; 

De  la  Vega  v.  Vianiuiy  1  Banvewall  dk  Adolphiis^  Reports,  p.  284. 

Britisk  Lvnev,  Company  v.  Drumjnmvdf  10  Barriewall  db  CressvoeWs 
Reports,  p.  903. 
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CHAPTEE  XXXIV. 

OBLIGATIONS — SUBSTANCE — BEASON  OP   THE  THING. 

DCXLIX  We  have  now  to  consider  the  Law  which  in 
a  real  or  apparent  conflict  of  laws  should  govern  an  obliga- 
tion as  to  (B)  The  Substance  (a). 

DCL.  In  the  prosecution  of  this  inquiry  it  is  proposed  to 
observe  the  same  order  as  has  already  been  observed  with 
respect  to  The  Fobm  of  an  obligation. 

First,  then.  What  are  the  true  principles  derived  from  the 
Reason  of  the  Thing  ^  Obligations,  like  other  Rights  to 
Things,  must  appertain  to  a  definite  place.  With  respect  to 
that  Right  to  Things,  as  we  have  sd^en  (6),  the  person  is 
taken  out  of  his  abstract  individuality  and  brought  within 
"the  domain  of  a  local  Law  governing  his  right. 

What  is  this  place  ?  What  is,  to  borrow  the  expression 
of  Savigny  (c),  the  seat  of  the  obligation  ? 

The  answer  as  to  the  peculiar  class  of  rights  termed  Obli- 
gations has  a  peculiar  difficulty.  The  object  of  other  Rights 
is  material  and  sensible ;  but  the  object  of  an  obligation  is, 
comparatively  speaking,  incorporeal  and  invisible,  and  we 
must  begin  by  giving  a  body  to  it,  in  order  to  answer  the 
question.  We  are  enabled  to  give  this  visible  body  to  the 
obligation  by  considering  its  nature  and  its  outward  ap- 
pearance or  development. 

Now,  every  obligation  (1)  arises  out  of  visible  facts,  and 
(2)  must  be  fulfilled  through  the  medium  of  visible  facts :  and 


(a)  Savigny,  VIII.  bb.  369-370. 
(6)  Vid^  anth,  cc.  xxviii.  and  xxxiii. 
(c)  iSarigfny,  VHI.  9.  360. 
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both  classes  of  these  facts  must  happen  in  a  particular 
place. 

Is  the  former  or  the  latter  place — or,  in  other  words,  is 
(a)  the  place  where  the  obligation  is  entered  into,  or  (/3)  the 
place  where  it  is  to  be  executed — the  true  seat  of  the  obli- 
gation (d)  ? 

DCLI.  (a)  The  reasons  against  considering  the  place  of 
the  origin  of  the  obligation  to  be  the  seat  of  it  appear  to 
be,  that  this  place  is  accidental,  of  a  transitory  character, 
and  unconnected  with  the  actual  development  and  practical 
working  of  the  obligation. 

/9.  The  principal  reasons  for  considering  the  place  of  the 
fulfilment  of  the  obligation  to  be  the  seat  of  it  appear  to  be, 
because  this  place  is  intimately  connected  with  the  essence 
of  the  obligation ;  for  the  essence  consists  in  this,  that  some- 
thing which  previously  to  the  obligation  was  uncertain  and 
was  within  the  competence  of  the  obligor  to  do  or  not  to  do, 
has  since  the  obligation  become  certain  and  necessarily 
binding  on  him  {e). 

Now,  this  certainty  and  necessity  constitute  the  fulfilment 
of  the  obligation.  The  place  in  which  this  certainty  and 
necessity  can  be  reduced  to  practice  is  the  place  which  the 
parties  to  the  obligation  have  had  in  view,  for  it  is  the  place 
of  the  fulfilment  (/)•  This  place  must  be  identical  with  the 


{d)  ^' Factarwn  genera,  unde  obligatio  oritur  sunt  ilia,  quae  ante 
commemoravi,  quatuor,  contractus,  quasi  contractus,  maleficium, 
quasi  maleficium." — Diynellus,  lib.  XVII.  c.  xiv.  pp.  60,  30. 

DoneUuSy  lib.  XVII.  c.  xvii.  to  end  of  c.  xvii.,  well  deserves  the 
most  careful  study  on  this  subject. 

(e)  The  obligations  of  do  ut  des,  fado  wt  facias^  &c, ,  are,  in  truth, 
double  obligations,  and  do  not  impugn  the  position  in  the  text. ' 

(/)  DoneWuSj  lib.  XVII.  c.  xii.  p.  51 : 

''Jure  communi  omnino  quatuor  res  sunt  quae  eos,  qui  ex  person^ 

su4  conveniuntur*  jurisdictioni  ejus  apud  quern  agitur  subjiciunt 

Domicilium  litigatoris  in  territorio  judicis  constitutum — Obligatio, 
qu&  de  agitur,  ibi  contracta — Bes  ita  sita  de  cujus  proprietate  aut 
possessione  agitur.  Judicium  ibi  apud  eum  coeptum ".  .  .  .  ''  *  est 
autem  convenire  aUquem,  coram  appellare,  cum  preasente  agere,  de  re 
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^proper  forum  to  the  adjudication  of  which  the  obligation  is 
naturally  and  by  the  free  will  of  both  the  parties  made  sub- 
ject. But  though  .the  seat  of  the  obligation  and  this  juris- 
diction to  which  it  is  naturally  subject  are  in  truth  one,  this 
remark  nevertheless  does  not  apply  to  an  accidental  forumy 
or  even  to  ihe  forum  domicilii  of  the  defendant,  which,  ac- 
cording to  the  opinion  of  the  best  jurists,  may  be  always 
resorted  to  by  the  plaintiff  {g). 

Many  of  the  earlier  writers  were  of  opinion  that  the  place 
of  jurisdiction  was  identical  with  the  place  of  the  origin  of 
the  obligation ;  an  error  which,  as  Savigny  remarks,  arose 
from  confounding  all  obligations  with  contracts,  and  which 
led  them  to  use  the  expressionybrt^m  contractus^  which  is  un- 
satisfactory and  unscientific,  however  generally  adopted,  and 
which  arises  from  a  misapprehension  of  a  passage^  which 
will  presently  be  noticed,  in  the  Roman  Law. 

It  is  to  be  observed,  however,  that  even  these  writers 
admit  so  many  exceptions  to  their  rule  as  practically  to 
destroy  it.  Modem  writers,  on  the  contrary,  usually  abandon 
this  rule,  and  in  lieu  of  it  identify  the  place  of  jurisdiction 
with  the  place  of  the  fulfilment :  and  rightly,  if  this  latter 
be  correctly  determined. 

It  is  to  be  always  remembered  that  in  obligations  it  is  the 
will  of  the  contracting  parties  and  not  the  Law  which  fixes 
the  place  of  the  fulfilment — whether  that  place  be  fixed  by 
express  words  or  by  tacit  implication — as  the  place  to  the 
jurisdiction  of  which  the  contracting  parties  elected  to  sub- 
mit themselves.  This  jurisdiction,  again,  is  intimately  con- 
nected with  the  particular  Law  which  is  to  be  applied  to 
govern  the  obligation. 

DCLII.  The  question,  therefore,  as  to  what  is  the  seat  of 
an  obligation  is  one  of  theory  only,  but  nevertheless  the  con- 
sideration of  it  assists  the  answer  to  the  two  practical  ques- 
tions— viz.. 


aliqiifi.  qiii  nobis  de  ed.  re  respondeat :  ut  prfescns  qiiidem  dicatiir  con- 
vaiiriy  absens  autom  per  praosentem  defendi."    (Ch.  xi.  40,  40.) 
(l/)  Sav'vjny,  viii.  s.  355  (72),  s.  370  (212),  s.  372  (248). 
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I.  To  what  jnrisdictioii  is  each  obligation  subject  ? 

II.  What  local  Law  is  applicable  to  it? 

As^  generally  speaking,  these  two  coincide,  the  same 
answer  applies  to  both. 

According  to  Savigny  (A),  that  jurisdiction  and  that  local 
Law  are  to  be  found — 

1.  In  the  place  where  the  will  of  the  parties  has  fixed  the 
fulfilment  of  the  obligation,  whether  this  will  be  directly  ex- 
pressed, or  be  necessarily  deducible  from  the  nature  of  the 
acts  which  accompany  the  obligation. 

2.  In  default  of  any  place  so  fixed,  then  in  the  place 
where  the  obligor  carries  on  the  business  which  gave  rise  to 
the  obligation. 

3.  In  the  place  of  the  origin  of  the  obligation,  when  it 
happens  to  be  identical  with  the  domicil  of  the  obligor. 

4.  In  the  place  of  the  origin  of  the  obligation,  though  it 
be  not  the  domicil  of  the  obligor,  if  the  circumstances  show 
that  this  is  the  place  of  the  fulfilment  contemplated  by  the 
parties. 

5.  In  all  other  cases  in  the  domicil  of  the  obligor. 
DCLIII.  Though  the  place  of  special  jurisdiction  and  the 

local  Law  of  the  obligation  thus  generally  coincide,  there  is 
one  important  difference  between  them. 

The  plaintiff  or  obligee  may  always  elect  at  his  pleasure 
HiQ  forum  either  of  the  special  or  of  Wve  general  jurisdiction*^ 
yiz.  that  of  the  domicil  of  the  defendant  or  obligor.  But 
the  plaintiff  or  obligee  alone  cannot  abandon  at  his  pleasure 
the  local  Law  applicable  to  the  obligation,  that  being  always 
exclusively  determined  either  by  a  specified  place  of  fulfil- 
ment, or  in  default  of  that  by  the  place  of  the  origin  of  the 
obligation,  or  by  the  domicil  of  the  obligor,  according  to  the 
circumstances  of  each  case. 

DCLIV.  As  all  the  foregoing  rules  rest  upon  the  pre- 
sumption that  the  obligor  has  voluntarily  submitted  himself 


(h)  VIII.  88.  370  (226-7),  372  (247). 


510      JUS  GENTIUM — PBIYATB  UTTERNATIONAL  LAW. 

to  a  particular  local  Law^  thatprestunption  maybe  rebutted 
either  by  an  express  declaration  to  the  contrary,  or  by  the 
fact  that  the  obligation  is  illegal  by  that  particular  Law, 
though  legal  by  another.  The  parties  cannot  be  presumed 
to  have  contemplated  a  Law  which  would  defeat  their 
engagements.  Nor  is  it  to  be  understood  that  these  rules  as 
to  the  seat  and  the  local  Law  of  obligations,  though  generally 
applicable^  can  be  without  exception  applied  to  every  possi- 
ble question  of  legal  right  arising  out  of  an  obligation. 

This  is  a  subject  which  requires  a  profound  and  compre- 
hensive study  of  the  different  kinds  of  obligation  and  of 
the  different  questions  of  legal  right  arising  from  them  (t). 

DCLV.  Secondly— 

As  to  the  doctrine  relating  to  this  subject  to  be  collected 
from  the  Roman  Law. 

This  question  again  subdivides  itself  into  two  inquiries : 

1.  What  is  the  general  doctrine  of  the  Roman  Law  as  to 
the  true  place  or  seat  of  the  obligation  ? 

2.  What  is  the  doctrine  of  the  Roman  Law  relative  to  a 
conflict  of  Laws  of  different  states  upon  this  matter  ? 

(I.)  With  respect  to  the  general  doctrine  of  the  Roman 
Law  as  to  the  true  place  or  seat  of  the  obligation  (A). 

The  true  rule  of  the  Roman  Law  appears  to  be,  that,  if 
the  place  of  fulfilment  be  not  determined  by  the  express 
words  of  the  Contract,  the  debtor  must  fulfil  his  obligation 
wheresoever  he  is  sued,  ubi  petitur ;  so  that  the  place  of  ful- 
filment would  depend,  according  to  this  Law,  upon  the  option 
of  the  creditor.  He  might  choose  ih^  forum  originis  or  the 
forum  domicilii ;  and  the  debtor  might  have  various  dbiRt- 
ciliay  each  sufiicient  at  least  to  found  a  jurisdiction  for  this 
purix>se.  According  to  the  Roman  Law,  therefore,  the  place 
of  fulfilment  would  not  determine  the  place  of  jurisdiction^ 
but  would  be  determined  by  it  (/).     The   leading  passages 


(i)  Savigny^  viii.  s.  372,  s.  374. 

(k)  Ibid,  8.  370. 

(/)  Thereby,  in  Savigny's  opinion,  reversing  the  true  order  of  things: 
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which  prove  that  sach  is  the  principle  of  the  Boman  Law 
are  the  following,  taken 

(a)  From  the  title  (m),  ^^  De  annuls  legatis  et  fid^com- 
**  missis." 

**  Cum  in  annos  singulos  quid  legatum  sit,  neque  ascrip* 
turn,  quo  loco  detur ;  quocunque  loco  petetur,  dart  debet ; 
sicuti  ex  stipulatu,  aut  nomine  facto  petatur." 
(/8)  From  the  title  («),"Dejudiciis  et  ubi  quisque  agere 
«  debet." 

*^  Quod  legatur,  siquidem  per  personalem  actionem  exige* 
^'  tur,  ibi  dart  debet,  ubi  est :  nisi  dolo  malo  hasredis  subductum 
'*  fuerit :  tunc  enim  ibi  dari  debet,  ubi  petitur.  Prasterea 
'^  quod  pondere,  aut  numero,  aut  mensur&  continetur:  ibi 
*'  dari  debet,  ubi  petitur ;  nisi  adjectum  fuerit,  centum  modios 
*'  ex  illo  horreoy  aut  vini  amphoras  ex  illo  dolio.^  The  passage 
continues,  with  a  limitation  indeed,  to  be  presently  more 
fully  noticed — "  Si  autem  per  in  rem  actionem  legatum 
petitur,  etiam  ibi  peti  debet,  ubi  res  est.  Et,  si  mobilis  sit 
res,  ad  exhibendum  agi  cum  hierede  poterit,  ut  exhibeat 
rem,  sic  enim  vindicari  a  legatario  poterit." 
From  the  title  (o),  ^^  De  legatis  et  fideicommissis." 

Cum  res  legata  est,  si  quidem  propria  fuit  testatoris,  et 
copiam  ejus  habeat  haeres,  moram  facere  non  debet,  sed  earn 
praestare.  Sed  si  res  alibi  sit,  quam  ubi  petitur,  primum 
quidem  constat,  ibi  esse  prastandam,  ubi  relicta  est,  nisi 
alibi  testator  voluerit,  nam  si  alibi  voluit,  ibi  praestanda  est, 
**  ubi  testator  voluit,  vel  ubi  verisimile  est  eum  voluisse. 
''  Et  ita  Julianus  scripsit  tam  in  propriis,  quam  in  alienis 
'^  legatis.  Sed  si  alibi  relicta  est,  idibi  autem  ab  hadrede 
**  translata  est  dolo  malo  ejus,  nisi  ibi  prasstetur,  ubi  petitur, 
'^  hasres  condemnabitur  doli  sui  nomine ;  ceterum  si  sine  dolo. 


t€ 

€t 
f€ 
€€ 
€i 


*'  So  wird  Also  durch  jene  Lehre  das  wahre  Sachverh&ltniHg  geradezu 
umgekehrfc."— VIII.  s.  370  (230). 

(m)  Dig.  lib.  xxxiii.  t.  i.  1. 

(n)  lb.  lib.  V.  t.  i.  38. 

(o)  Jb.  lib.  XXX.  t.  i.  47.  t  • 
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ibi  pwBstabitur,  quo  transtulit.  (S.  1.)  Sed  si  idpetatur, 
quod  pondere^  numero^  mensura  continetur,  si  quidem  cer- 
ium corpus  legatum  est^  veluti  frumentum  ex  illo  horreo, 
vel  yinum  ex  apothecfi.  Hlky  ibi  praestabitur^  ubi  relictum 
'^  est ;  nisi  alia  mens  fuerit  testantis^  sin  veto  non  fuit  certa 
species,  ibi  erit  prssstandum." 
(8)  From  the  title, "  De  condictione  triticaria  "  (/?). 

Si  merx  aliqua,  quce  certo  die  dari  debebat,  petita  sit, 
veluti  vinum,  oleum,  frumentum,  tanti  litem  aBstimandam, 
Cassius  ait,  quanti  fuisset  eo  die,  quo  dari  debuit ;  si  de  die 
nihil  convenit,  quanti  tunc,  quum  judicium  acciperetur. 
Idemque  juris  in  loco  esse,  ut  primum  aestimatio  sumatur 
^^  ejus  loci,  quo  dari  debuit,  side  loco  nihil  convenit y  is  locus 
spectetuTj  quo  peteretur.  Quod  et  de  ceteris  rebus  juris  estJ" 
(g)  From  the  title, "  De  rebus  creditis  "  (q). 

Vinum  quod  mutuum  datum  erat,  per  judicem  petitum 
est ;  quaesitum  est,  cujus  temporis  aBStimatio  fieret,  utrum 
quum  datum  esset  an  quum  lis  contestata  fuisset,  an  quum 
res  judicaretur?  Sabinus  respondit :  si  dictum  esset,  quo 
tempore  redderetur,  quanti  tunc  fuisset,  si  non  quanti 
tunc,  quum  petitum  esset.  Interrogatus,  cujus  loci  pre- 
"  tium  sequi  oporteat  ?  Kespondit :  si  convenissety  vt  certo 
^^  loco  redderetur y  quanti  eo  loco  esset y  si  dictum  non  esset y 
"  quantiy  ubi  esset  petitum.^ 

DCL  VL  We  have  next  to  consider  what  is  the  doctrine 
of  the  Roman  Law,  relative  to  the  application  of  a  particular 
local  Law  in  the  event  of  a  conflict  of  laws  of  different 
states,  upon  the  subject  of  the  true  place  or  seat  of  an  obli- 
gation (r). 

And  the  consideration  need  not  occupy  us  longer  than 


{p)  Dig,  1.  xiii.  t.  iii.  4. 

Of.  anUy  vol.  L  p.  69. 

{q)  Dig,  1.  xii.  t.  i.  22. 

(r)  "  Certi  juris  eat,  neminem  judicem  mittere  posse  actorem  in 
possessionem  eorum  bonorum  quec  ejus  territorio  subjecta  non  sunt." 
DoneUuSj  xviii.  c.  xiv.  p.  66. 
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Pontoppidan's  celebrated  chapter  which  is  headed  "  On 
"  snakes  in  Norway :"     "  There  are  no  snakes  in  Norway." 

There  are  no  direct  and  positive  rules  on  this  subject  of 
the  conflict  of  Laws  in  the  Roman  Law  («),  therefore  the 
theory  of  the  place  of  the  jurisdiction  of  the  obliffation,  which 
has  been  just  considered^  is  of  the  more  importance  as  sup- 
plying the  answer  to  the  question,  what  local  Law  is  to  be 
applied  to  govern  the  obligation  ? 

Savigny  strongly  insists  upon  this  to  prove  that  the  inti- 
mate connection  between  the  place  of  jurisdiction  and  the 
application  of  the  local  Law^  is  not  only  well  founded  in 
theory,  but  fruitful  of  practical  advantages ;  for  he  argues 
that  the  same  presumption  as  to  the  voluntary  submission  of 
the  obligor,  when  he  incurs  the  obligation,  which  founds 
both  the  seat  and  the  jurisdiction  of  the  obligation,  ought 
equally  to  determine  what  is  the  local  Law  applicable  to  the 
obligation,  and  thus,  that  when  you  have  fixed  the  place  of 
fulfilment  you  have  at  the  same  time  fixed  the  local  Law. 

The  rules  therefore,  as  has  been  stated^  which  determine 
the  former,  may  be  reproduced  to  determine  the  latter  con- 
sideration. The  local  Law  which  is  to  govern  the  obliga- 
tion, therefore,  is  to  be  found — 

1.  If  there  be  a  place  fixed  for  the  fulfilment  of  the  obli- 
gation, in  that  place. 

2.  If  the  obligation  be  connected  with  a  business  continu- 
ally carried  on  by  obligors,  then  in  the  place  where  the  carry- 
ing on  of  that  business  is  permanently  fixed. 

3.  If  the  obligation  arise  from  a  single  act  of  the  obligor 
done  at  his  own  domicil,  then  in  the  place  where  that  act 
has  been  done ;  and  no  subsequent  change  of  domicil  at  all 
effects  the  question. 

4.  If  the  obligation  arise  from  a  single  act  of  the  obligor 


(s)  ''Fur  welche  Frage  es  an  quellenin&Bsigen  Bestimmungen  des 
Rdmiflchen  Kechts  eigentlich  ganz  fehlt." — Scmgny,  viii.  s.  372  (246). 

See  some  isolated  instances  collected  by  the  usual  industry  and 
commented  upon  with  the  usual  acumen  of  the  same  author,  i&.  s.  356. 

VOL.  IV.  L  L 
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done  away  from  his  domicil,  but  in  a  place  which  the  circum- 
stances show  to  have  been  intended  as  the  place  of  fulfilment, 
then  in  that  place. 

5.  In  the  absence  of  all  those  predicaments,  then  in  the 
domicil  of  the  obligor. 

DCLVII.  It  has  been  said  that  the  Roman  Law  furnishes 
no  direct  and  positive  rules  as  to  which  Law,  in  the  event 
of  a  conflict  of  laws,  shall  govern  the  obligation  (t). 

It  is  proper,  however,  to  notice  in  this  place  those  passages 
from  the  Roman  Law,  which  some  writers  have  erroneously 
relied  upon  as  furnishing  such  direct  and  positive  rules,  but 
which  may  be  cited  as  indirectly  bearing  upon  the  subject. 

'^  Semper  in  stipulatiouibus  et  in  ceteris  contractibus  id 
^^  sequimur  quod  actum  est.  At  si  non  pareat  quid  actum 
est,  erit  consequens  ut  id  sequamur,  quod  in  regione  in  qu& 
actum  estyfrequentatur^^  (m). 

'^  Si  fundus  venierit,  ex  consuetudine  ejus  regionis,  in  qu& 

negotium  gestum  est  pro  evictione  caveri  oportet"  (x). 

In  the  first  place,  it  is  to  be  observed  that  these  passages 
refer  to  local  customs^  and  not  to  local  Laws. 

In  the  second  place,  their  object  is  to  furnish  a  rule  of 
interpretation  (y)  for  a  Contract ;  for  instance,  that  it  shall 
be  presumed,  unless  the  contrary  appear,  that  the  parties  to 
a  contract  intended  to  conform  to  the  usage  of  the  country 
in  which  it  was  made.  With  respect  to  the  second  citation, 
it  may  be  also  a  presumption  that  the  parties  to  the  contract 
intended  to  submit  themselves  to  the  Law  of  a  specific  place : 


(t)  Savigny,  viii.  s.  356,  s.  372. 

Foelix  says  that  the  passages  hereafter  referred  to  were  rules  adopted 
in  case  of  conflict  between  diiferent  "  usages^'  of  the  Roman  Empire  : 
•'^Ces  decisions  pen  vent  indubitablement  Stre  invoqu^  aujourd'hiii 
comme  raison  toite." — Sec.  96. 

(u)  Dig.  1.  i.  t.  xvii.  s.  34,  De  Beg.  Jur, 

(x)  Dig.  1.  xxi.  t.  ii.  s.  6,  De  Evict. 

(y)  The  same  remark  applies  to  this  passage  :  ''  Quse  sunt  moris  et 
consuetudinis  in  bona*  fidei  judiciis  debent  venire." — Dig.  1.  xxi.  t,  i. 
B.  31,  8.  20,  De  (jedUUio  Edicto. 
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the  words  ejus  regionis  in  qui  negotium  gestum  est  exclude, 
Savigny  observes,  some  other  region  or  place.  But  what 
place  ?  He  concludes  that  both  the  parties  to  the  Contract 
were  domiciled  in  the  same  place — in  that  place  there  pre- 
vailed a  particular  usage  different  from  the  ordinary  usage, 
with  respect  to  evictions,  and  the  jurisconsult  decided  that 
the  price  to  be  paid  under  the  eviction  must  be  estimated 
not  according  to  the  general  usage,  which  is  excluded,  but 
according  to  the  particular  usage  of  the  particular  place. 

This  construction  of  the  foregoing  passage  in  the  Digest, 
is  to  be  borne  in  mind  in  considering  two  further  passages 
usually  cited  upon  this  subject  in  the  Digest : 

**  Venire  bona  ibi  oportet,  ubi  quisque  defendi  debet,  id 
**e8t — ubi  domicilium  habet — aut  ubi  quisque  contraxit. 
**  Contractum  autem  non  utique  eo   loco  intelHgitur,  quo 

negotium  gestum  sit,  sed  quo  solvenda  est  pecunia  "  (z). 

**  Contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo, 
ut  solveret,  se  obligavit "  (a). 

The  last  of  these  passages  speaks  of  the  jurisdiction^  not 
of  the  local  Law :  the  former  passage  is  so  loosely  worded 
that  it  may  refer  to  either.  It  has  been  seen  that  Savigny 
maintains  that  the  jurisdiction  and  the  local  Law  are  in- 
separably united. 

DCLVIII.  Thirdly— 

We  have  to  consider  what  are  the  express  provisions  of 
Modem  Codes  upon  this  subject. 

The  Prussian  Code  (b)  contains  provisions  having  for 
their  object  to  ensure  an  equality  of  rights  between 
Foreigners  and  Native  subjects  in  their  dealings  with  each 
other.  This  is  the  general  principle  of  this  code  ;  the  ex- 
ceptional departures  (c)  from  it  have,  Savigny  assures  us. 


€i 


i< 


(z)  Dig.  1.  xlii.  t.  v.  I,  2,  3,  De  reh.  auct.  jud, 

(a)  Dig,  1.  xliv.  t.  vii.  21,  De  ohlig.  et  act, 

(6)  Savigny,  viii.  a.  372. 

Wachter,ii.  1-9. 

Pr,  AUgem,  Land  Recht^  Einleitung,  ss.  23-26;  compare  8.  34  with  23. 

(c)  A.  L.  JR.,  Einleitungy  ss.  27-35. 
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their  origin  in  the  benevolent  intention  of  protecting  legal 
acts  of  foreigners  from  consequences  of  nullity,  which  might 
result  from  the  collision  of  local  Prussian  laws ;  and  not  in 
the  intention  of  subjecting  foreigners  to  the  exclusive 
authority  of  Prussian  Law. 

The  same  author  remarks^  that  the  doctrine  respecting  per- 
sonal and  real  statutes  which  prevailed  at  the  time  of  the 
compilation  of  the  code,  has  exercised  a  great  influence  upon 
the  provisions  relating  to  foreigners,  and  that  to  the  imper- 
fections of  this  doctrine  are  chiefly  to  be  ascribed  certain 
doubts  and  difficulties  in  the  application  of  the  principle  to 
the  Law  of  succession  and  inheritance. 

DCLIX.  The  Austrian  Code  {d)  is  very  similar  to  the 
Prussian  upon  this  subject.  It  recognises  the  equality  of 
rights  between  the  foreigner  and  native  subject ;  and  con- 
tains, like  the  Prussian  Code,  certain  provisions  for  the  pur- 
pose of  preventing  Contracts  and  agreements  between  them 
from  being  invalidated  by  local  ordinances. 

DCLX.  The  French  Code  (e)  contains  but  few  provisions 
relative  to  the  collision  of  domestic  and  foreign  Laws.  But 
the  principle  of  an  equality  between  foreigners  and  native 
subjects,  as  to  the  acquirement  and  enjoyment  of  civil  rights, 
is  distinctly  asserted  therein. 

DCLXI.  Though  the  French  Code  is  silent  on  the  sub- 
ject, it  has  been  expounded  by  French  jurists,  such  as  Mer- 
lin, Mass^,  and  Foelix,  in  a  manner  worthy  of  a  country  to 
which  the  science  of  Law  is  so  largely  indebted.  Foelix  (f) 
thus  lays  down  the  general  Law  on  this  subject,  in  accor- 
dance with  Merlin  and  with  the  decisions  of  the  French 
tribunals :  "  Le  principe  g^n^ral  en  cette  matiSre  est  que  lea 
**  parties  contractantes  ont  eu  Tintention  de  se  conformer 
'^  dans  leurs  conventions  k  la  loi  du  lieu  od  celles-ci  ont  6t€ 


(d    Oesterreich,  Oesetssbuchy  s.  4t,  88.  33-37. 
(e)  Code  Civil,  aH,  11-13. 
(/)  L.  ii.  t.  i.  c.  ii.  s.  1. 
Iderlin,  BSp.  v.  £iranger. 
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'^  consenties  et  sont  devenues  parfaites^  et^  par  suite  de  les 
**  soumettre  k  cette  loi ;  en  d'autres  termes,  que  la  valeur  in-' 
"  trinseque,  la  substancey  le  lien  (vinculum  juris)  des  conven- 
*^  tions  depend  de  la  loi  du  lieu  oii  elles  out  re9u  leur  perfec- 
*'tion;  I'acte  valable  ou  nul  d'aprds  cette  loi  le  sera  egale- 
**  ment  partout."     And  he  adds—"  La  mSme  loi  est  encore 

applicable  lorsque  la  validity  intrins^que  de  la  convention 

n'^tant  pas  contestee  il  7  a  simplement  lieu  de  Tinter^ 

preter.^^ 

But  to  this  statement  of  a  general  rule  he  immediately 
subjoins  five  important  exceptions. 

The  first,  alone,  is  so  considerable  as  to  shake  the  founda- 
tions of  the  rule :  viz.  when  the  act  or  Contract  is  to  be 
executed  in  a  country  different  from  that  in  which  it  is  made. 

In  the  opinion  of  the  writer  of  these  pages,  as  will  pre- 
sently be  seen,  this  exception  is  the  rule,  and  the  exception 
and  rule  should  change  places. 

The  second  exception  is  one  already  referred  to,  and  uni- 
versally admitted,  when  the  Contract  is  contrary  to  the  mo- 
rality or  public  policy  of  the  state. 

The  third  exception  is  when  the  Court  has  to  decide,  not 
on  the  substance  of  the  plaintiff's  claim  {le  fond  de  la 
demande),  but  on  the  defendant's  particular  reply  to  it  {des 
defenses^  (g). 

It  can  scarcely  be  doubted,  however,  that  whatever  may 
be  said — and  something  is  said  in  a  later  chapter  as  to  the 
mode  of  procedure  and  all  that  appertains  to  it  being 
governed  by  the  lex  fori — Foelix  errs  in  ranging  under  that 
Law  what  foreign  jurists  call  defense  or  exception  peremp^ 
toircy  u  e.  a  plea  to  the  validity  of  the  obligation  itself,  and 
not  merely  the  technical  defence  which  is  implied  by  the 
simple  term  exception. 

TlYie  fourth  exception  is  when  two  or  more  fellow-citizens 
enter  into  a  Contract  in  a  country  equally  foreign  to  both. 


(gr)  Fcdix,  s.  100. 
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In  this  case  FodHx  follows  John  Voet  (A)  in  pronouncing, 
that  if  the  Contract  be  in  accordance  with  the  Law  of  their 
common  country  it  is  valid  everywhere,  and  at  all  events  in 
their  own  country. 

The^fth  exception  is  when  the  Contract  is  entered  into 
for  the  purpose  of  evading  and  defeating  the  Law  of  the 
country  of  one  of  the  contracting  parties  {i). 

But  this  is  an  exception  which  Savigny  rejects,  and  as  to 
which  M.  Demangeat,  the  last  editor  of  Foelix,  thinks  it 
open  to  the  discretion  of  the  judge  to  say  whether  the  Con- 
tract shall  be  null  and  void  or  some  other  penalty  be  in- 
flicted (A). 

DCLXIL  To  the  foregoing  exceptions  Foelix  adds  spe- 
cial considerations  upon  the  folloT\dng  points  : 

1.  Where  the  Contract  or  engagement  has  taken  place  or 
is  connected  with  more  places  than  one. 

2.  Where  it  has  been  effected  by  a  mandatary  or  by 
correspondence. 

3.  With  respect  to  the  confirmation  of  Contracts. 

4.  With  respect  to  changes  in  and  modifications  of  Con- 
tracts. 

5.  With  respect  to  conditional  conventions  or  Contracts, 
These  special  points  will  be  considered  in  the  following 

pages  in  which  the  doctrine  of  the  English  and  N.  A.  U. 
States  Courts,  on  the  general  subject  of  foreign  contracts, 
is  about  to  be  discussed. 


(h)  Ad  Dig.  tit.  De  statiUiSy  n.  15. 

(0  Fmlix.,  s.  102. 

(k)  FceUxy  s.  82,  M.  Demangeafs  note  (a). 
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CHAPTER  XXXV. 

OBLIGATIONS — SUBSTANCE — DIVISION     OP    SUBJECT. 

DCLXIII.  We  have  next  to  consider  what  are  the  rules 
to  be  deduced  from  the  writings  of  jurists  and  from  the  deci- 
sions of  the  tribunals  in  England  and  the  United  States  of 
North  America^  upon  a  real  or  apparent  conflict  of  laws 
with  respect  to  the  substance  of  obligations  or  contracts.  But 
in  prosecuting  this  inquiry  it  will  be  expedient  to  distinguish 
between — 

1.  The  general  Law  relating  to  Obligations  and  Con- 
tracts. 

2.  The  lex  mercatoria  or  Law  Merchant  upon  this  sub- 
ject, which  again  requires  sub-division  into — 

a.  The  general  Law  Merchant. 

/3.  The  Law  relating  to  Bills  of  Exchange. 

DCLXIV.  Story's  eighth  chapter  in  his  Conflict  of 
Laws,  is  rich  in  ample  quotations  from  jurists  of  a  date  pre- 
cedent to  the  present  century,  with  the  exception  of  the 
great  civilian  Donellus,  to  whom  it  is  matter  of  surprise 
that  he  makes  no  reference,  although  this  admirable  com- 
mentator does  not  treat  directly  of  the  principles  of  obliga- 
tions and  contracts,  and  not  directly  of  a  conflict  of  the  laws 
of  difierent  states. 

Of  the  modem  writers,  such  as  Foelix,  Mass^,  Demangeai, 
in  France, — Rocco  in  Italy, — Wachter  and  Savigny  in 
Germany, — Story  refers,  and  but  occasionally,  to  Foelix 
alone. 

In  the  following  pages  the  writings  of  these  authors  will 
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be  frequently  referred  to  (a) ;  while  for  the  later  writers, 
with  the  exception  of  Donellus,  Story  will  be  very  generally 
relied  upon. 

DCLXV.  There  are  particular  expressions  of  modem 
jurists  upon  the  subject  of  obligations  and  contracts  to  the 
understanding  of  which  the  following  observations  may  con- 
duce (i). 

The  facts  which  found  a  legal  right  are  of  two  kinds,  and, 
BO  to  speak,  perform  two  functions  (c) : — 

1.  They  are  either  such  as  perform  the  general  and  neces- 
sary function  of  causing  the  application  of  an  ascertained 
rule  of  Law ; 

2.  Or  they  perform  the  particular  and  accidental  function 
of  necessitating  the  making  a  rule  of  Law,  to  meet  the 
special  case. 

In  the  language  of  English  jurisprudence,  the  former  case 
would  be  governed  by  the  application  of  the  express  words  of 
a  statute  or  the  authority  of  a  judicial  precedent ;  the  latter 
case  would  be  governed  by  the  new  application  of  an  old 
principle  of  Law. 

Having  regard  to  these  two  classes  of  facts,  modem  jurists 
have  very  generally  adopted  a  division  of  the  attributes  of 
an  obligation  into — 

1.  JEssentialia ; 

2.  Naturalia  ; 

3.  Accidentalia  ; 

A  division  which  rightly  implies  that  in  an  obligation  there 
are  inherent — 

I.  Attributes,  without  which  the  very  notion  of  the  obli- 
gation would  be  at  an  end  ;  as,  in  a  loan,  the  actual  delivery 
of  the  thing  lent. 


(a)  See  also  Bar,  iv.  Doa  ObligationenTecht. 
(6)  Savignyy  Ohlig,  i.  s.  4-18. 

(c)  These  observations  are  applicable  to  other  portions  of  Law, 
well  as  to  obligations. — lb.  21. 
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2.  Attributes  which  are  inherent  in  the  obligation,  but 
which  the  will  of  the  contracting  parties  may  separate  from 
it ;  as,  the  diliffentia,  which,  as  a  matter  of  general  Law,  is 
required  at  the  hands  of  the  Vendor  or  Hirer. 

3.  Attributes,  which  are  not,  as  a  matter  of  general  Law, 
inherent  in  the  obligation,  but  which  the  will  of  the  con- 
tracting parties  may  make  so  inherent  {pacta  adjecta). 

DCLXVL  The  Roman  jurists  recognised  these  distino- 
tions :  but  it  is  important  to  observe  how  they  applied  to 
them  the  technical  terms  of  their  legal  vocabulary  (rf). 
They  use  two  technical  terms  to  express  the  essentialia  of 
modem  jurists. 

1.  Substantia  ; 

2.  Natura  ; 

But  they  still  more  frequently  use  the  term  natura  to  ex- 
press the  naturalia  of  modern  jurists. 

In  applying  therefore  the  Roman  Law,  great  care  must 
be  taken  to  ascertain  in  which  sense  the  term  natura  is  used 
in  the  passage  cited. 

DCLXVII.  Many  modem  jurists  also  make  use  of  the 
expression  autonomy^  as  designating  the  case  in  which  the 
/acts  founding  the  legal  right  are  of  the  special  character 
belonging  to  the  latter  of  the  two  divisions  just  mentioned  : 
but  agaiDst  thifl  use  of  the  term  Savigny  strongly  protests 
(e).  It  is  a  term  borrowed  from  the  Public  Law  of  Ger- 
many, in  which  system  it  is  used  to  designate  a  peculiar 
privilege  of  the  nobles  and  of  certain  Corporations  to  govern 
themselves  by  a    kind  of  domestic   legislation.       Having 


(d)  ''Quod  ai  nihil  oonvenit  tunc  ea  prsestabuntur  quas  natwcditer 
vnsunt  hujus  judicii  potestate." — Dig,  1.  zix.  t.  i.  11, 1. 

'^  Potest  mandatum  ex  pacto  etiam  naturam  sucmi  excedere." — Dig.  1. 
xix.  t.  V.  5,  4. 

"  Quotiens  enim  ad  jus  quod  lex  natwa  ejus  tribuit  de  dote  actio 
redit." — Dig,  1.  ii.  t.  xiv.  27,  s,  3. 

(e)  Oblig.  i.  s.  4. 

System  des  B.  B.  viii.  s.  360,  113. 
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therefore  a  defined  juridical  mearuDg,  the  appUcation  of  it, 
either  to  the  case  above  mentioned  or  to  the  case  in  which 
persons  voluntarily  submit  themselves  to  a  particular  local 
Law,  is,  in  the  opinion  of  this  eminent  man,  to  weaken  its 
proper  meaning,  and  to  gain  neither  precision  nor  clearness 
by  its  novel  use. 

DCLXVIII.  As  this  chapter  will  contain  an  investiga- 
tion of  the  modern  rules  which  govern  the  substance  of 
foreign  Contracts,  or,  according  to  the  phrase  to  which  in 
England  we  are  most  accustomed,  the  conflict  of  laws  on 
this  subject,  it  seems  expedient  to  arrange  the  investigation 
so  as  to  make  it,  in  some  degree  at  least,  accord  with  what 
appears  to  be  the  best  division  adopted  by  continental  jurists ; 
that  is,  to  consider  the  Law  which  governs — 

1.  The  validity^  nature ^  and  interpretation  (f)  of  the 
Foreign  Contract. 

2.  The  immediate  effects,  flowing  directly  from  the  nature 
of  the  Contract,  and  so  bound  up  with  it  that  without  them 
there  would   be  in  fact  no  Contract  {ff).     These  are  what 


(/)  MassS,  L  ii.  t.  ii.  c.  i.  s.  110  (e<L  1844),  s.  595  (ed.  1874),  says, 
II  faut  distiDguer  entre — 

1.  L^interprUation  (under  which  he  includes  the  nature  of  the  en- 
gagement). 

2.  Les  effets, 

3.  Les  suites, 

Bocco,  c.  v.  p.  319,  1 :  Intrinseca  validitik  dei  contratti,  natiua  e 
qualitk  d'essi,  c.  vi.  p.  322. 

F€&liZy  1.  ii.  t.  i.  c.  ii.  s.  96  :  La  valeur  intrins^ue,  la  substance,  le 
lien,  rinterprdtation. 

Story y  c.  viii.,  in  which  the  want  of  a  preliminary  notice  of  the 
heads  under  which  the  subject  is  distributed  must  be  supplied,  by 
referring  the  reader  to  s.  242,  s.  263,  s.  321,  s.  322,  s.  330.  It  will 
be  seen  from  comparing  s.  263  with  s.  321,  that  Story  confuses  the 
distinct  considerations  of  the  luUure  and  effect  of  Contracts. 

(g)  Bocco,  c.  vii.  pp.  328>9:  '^Percid  le  appelliamo  vnvmediaUy  essendo 
il  risultamento  diretto  della  convenzione  ed  ad  essa  affatto  inerenti." 

Fcelixy  s.  109  :  *'  II  ne  faut  pas  confondre  les  effets  des  contrats  avec 
les  suites  accidentales  qu'ils  peuvent  engendrer  les  effets,"  &c. 

AfassS,  t.  ii.  s.  113  :  Sometimes  the  division  is,  but  less  accurately, 
made  into  suites  immediates  and  suites  accideiUelles, 
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French  jurists  designate  as  les  effets  as  distinguished  from  les 
suites.  So  Foelix  observes :  "  Les  effets  derivent  de  la 
^'  nature  meme  de  I'acte  ou  de  I'exercice  du  droit  ^tabli  par 
"  I'acte." 

III.  The  mediate  effects  (A),  flowing  indirectly  from  the 
nature  of  the  Contract,  and  therefore  requiring  the  happen- 
ing of  some  previous  event,  as  the  condition  of  their  ex- 
istence, which  is  not  required  by  the  immediate  effect  The 
mediate  effects  are  not  inherent  in  the  Contract,  which  may 
exist  without  them.  Indeed,  the  parties  may  stipulate  for 
their  absence.  These  are  called  les  suites  by  French  jurists : 
"  Les  suites,"  Foelix  says,  "  n'ont  pas  une  cause  inh^rente 
"  au  Contrat  meme :  elles  r^sultent  d'evenements  post^rieurs 

au  Contrat  et  qui  surviennent  k  I'occasion  des  circonstances 

dans  lesquelles  le  Contrat  a  plac6  les  parties  "  (/). 

Under  the  head  of  mediate  effects  Foelix  includes  the  ac- 
cidental consequences ;  they  are  with  perhaps  more  accuracy 
tareated  by  Bocco  as  a  distinct  division,  but  it  is  proposed  to 
consider  them  together  in  the  following  pages  (A). 

These  arise  from  some  fact  posterior  to  the  making  of  the 
Contract,  and  neither  directly  nor  indirectly  flowing  from 
it,  but  from  the  act  of  the  parties  subsequent  to  it,  such  as 
negligence,  delay  {mora\  or  any  other  fault  in  the  fulfilment 
of  the  obligation,  and  the  reparation  of  an  error,  defect,  or 
fault  by  subsequent  Katification. 


(h)  RoccOf  ib.  :  '^Queste  si  chiamano  mediate  perche  per  esistere 
vuolsi  una  cosa  di  piii  che  nelle  immediate  conseguenze  non  si  cliiede." 
He  instances  a  guarantee  for  evict  imi  in  the  event  of  the  dominimn  of  a 
thing  sold  not  belonging  to  the  seller. 

(i)  s.  109. 

(k)  **  Vha  una  terza  specie  di  conseguenze,  le  quali  n^  irrvmedvam- 
meiUe  nh  niediatmnente  dal  contratto  ma  ex  post  facto  originano  da  un 
avenimento  posteriore  ad  esso,  come  a  dire  daUa  negligenza,  dalla 
mora  e  da  ogni  colpa  incorsa  in  oseguendo  1'  obligazione,  si  sviluppano 
nella  esecuzione  del  contratto,  sono  un  remoto  risultamento  delle 
relazioni  cui  il  contratto  stesso  ci  metta  ;  ma  necessarie  non  sono  ad 
ottenere  gli  effetti  propri  di  ciascuna  obligazione,  non  haiino  una 
causa  inerente  alia  convenzione.'* — Bocco y  ib.  330-1. 
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DCLXIX.  First,  according  to  the  order  which  has  been 
laid  down,  we  have  to  consider  the  principles  of  comity  ap- 
plicable to  the  validity,  naturey  and  interpretation  of  Obliga- 
tions and  Contracts  (/). 

Story  deals,  as  English  and  United  States  Lawyers 
generally  do,  with  the  whole  question  of  obligations  under 
the  head  of  contracts  (m),  and  he  remarks,  that  according 
to  universally  admitted  principles  every  valid  Contract  re- 
quires— 

a.  That  it  should  be  made  by  parties  capable  of  Con- 
tracting. 

/8.  That  it  should  be  voluntary. 

7.  That  it  should  be  on  a  sufficient  consideration. 

S.  That  it  should  be  lawful  in  its  nature  (»)• 

We  need  not  stop  to  inquire  whether  these  positions  are 
strictly  accurate  or  the  language  sufficiently  precise.  Their 
general  truth  is  apparent.  He  then  lays  down  a  canon,  that 
if  a  Contract  be  valid  in  the  place  where  it  is  made,  it  is 
valid  everywhere  (0).  There  are,  indeed,  exceptions,  such 
as  have  been  already  noticed  on  the  general  subject  of  the 
reception  of  Foreign  Law  {p).  He  observes  that  the  same 
rule  applies,  vice  versd,  to  the  invalidity  of  Contracts  (f ). 


(J)  Fodix,  liy.  ii.  t.  i.  c.  ii.  s.  1:  Yaleur  intrins^ue  des  engagemena 
bilateraux  et  unilateraux. 

(m)  Conflict  of  Laws,  chapter  viiL 

The  Scotch  Law  may  be  said,  theoretically  at  least,  to  preserve,  as 
from  the  more  philosophical  structure  of  its  jurisprudence  might  be 
expected,  the  distinction  between  the  two.  See  BeWs  CommenL  {ed. 
ShaWf  1838),  vol.  ii.  c.  ii.  "  Of  Obligations  and  Contracts,*' 

(n)  S.  232,  ib. 

Kent  makes  a  simpler  division  into — 1,  the  obligation  and  construc- 
tion of  contracts  ;  2,  the  application  of  the  remedy. 

(o)  S.  242. 

(p)  Vide  anti, 

{q)  S.  243. 

The  next  canon  relates  to  the  fomif  and  is  that  the  formalities 
required  by  the  lex  loci  for  contracts  are  indispensable  everywhere 
else.— S.  260. 
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The  next  canon,  relating  to  the  substance  of  contracts,  is 
that  the  lex  loci  contractus  (r)  governs  their  (*) 

1.  Nature. 

2.  Obligation  (^).       . 

3.  Interpretation. 

4.  Effects  (m). 

DCLXX.  This  statement,  however,  respecting  the  para- 
mount influence  of  the  lex  loci  contractus^  though  simple  and 
clear  enough  at  first  sight,  proves  on  further  inspection  to 
be,  without  an  important  qualification  and  limitation,  a  very 
unsafe  guide  in  unravelling  the  jurisprudence  on  Foreign, 
or  indeed  English,  contracts  or  obligations. 

For  much  later  in  his  chapter  on  "  Foreign  Contracts," 
Story  is  obliged  to  admit  that  '^  there  is  no  doubt  that  the 
*^  phrase  lex  loci  contractus  may  have  a  double  meaning  or 
'^  aspect,  and  that  it  may  indicate  the  place  where  the  Con- 
tract is  actually  made,  or  that  where  it  is  virtually  made 
according  to  the  intent  of  the  parties ;  that  is,  the  pla^e  of 
payment  or  performance  *'  (jt).  Then  he  remarks  that  most 
of  the  foreign  jurists  do  expressly  and  directly  recognise 
^'  the  rule,  that  where  the  Contract  is  made  in  one  place  and 
"  is  to  be  performed  in  another,  not  only  may  the  Law  of  the 
"  latter  be  properly  called  the  locus  contractuSy  but  that  it 
''  ought  in  all  respects,  except  as  to  the  formalities,  and 
**  solemnities,  and  modes  of  execution,  to  be  deemed  the 
"  rule  to  govern  such  cases  "  (y).  Nay,  he  goes  further, 
and  inclines  to  admit  the  validity  of  the  reasoning  which 


(r)  Vide  anth  for  the  impropriety  of  thiB  phrase. 

(«)  S.  263. 

It)  S.  263  :  '*  The  obligation  of  a  Contiact  is  the  duty  to  perform  it, 
whatever  may  be  its  nature." 

(u)  S,  321. 

(x)  S.  298. 

(y)  S.  301. 

Vidat  V.  Thompson,  11  Ma/rtiWs  {Amer)  Bep,  p.  23  ;  s.c.  5  Loti-' 
inana  Bep,  p.  374. 


526      JUS   GENTIUM — PRIVATE   INTERNATIONAL   LAW. 

establishes  the  converse  proposition,  namely,  that  a  Con- 
tract invalid  by  the  Law  of  the  place  where  it  is  made^  is 
valid  if  good  by  the  Law  of  the  place  of  payment  (2). 

DCLXXI.  The  reader  of  the  foregoing  pages  will  not 
fail  to  observe  how  far  these  admissions  and  qualifications 
go  to  justify  the  remark  of  Savigny,  as  to  the  impropriety 
of  the  expression  lex  loci  contractusy  and  to  establish  the 
strength  of  his  position  that  the  true  seat  of  an  obligation  is 
the  place  of  its  fulfilment. 

Any  diligent  reader  of  Story's  learned  and  valuable 
chapter  on  "  Foreign  Contracts  "  cannot  fail  to  be  perplexed 
by  the  indistinct  manner  in  which  the  general  principle  of 
their  construction  is,  in  spite  of  the  mass  of  authorities  cited, 
laid  down.  It  seems  to  the  writer  of  those  pages  that  the 
language  of  Gothofredus,  cited  by  Story  himself,  in  a  later 
part  of  this  chapter,  enunciates  the  true  principle  in  the 
concisest  manner :  "  Haec  verba  *  Ubi  contractum  est,'  sic 
"  intellige,  ubi  actum  est  ut  solveret"  (a). 

DCLXXII.  It  must  be  always  borne  in  mind  that  the 
object  of  the  tribunal  which  has  to  decide  upon  a  Contract, 
must  be  to  ascertain  what  was  the  intention  of  the  parties ; 
that  intention,  unless  a  positive  Law  of  the  state  interposes 
a  bar,  is  the  Law  of  the  Contract. 

If  that  intention  be  not  clear,  recourse  must  be  had  to 
presumptions,  either  those  of  facts  arising  from  the  particular 
circumstances  of  each  case  ;  or  those  of  Law,  in  the  absence 
of  such  particularity.  The  latter,  which  have  been  estab- 
lished partly  by  judicial  decisions,  partly  by  general  acceptance 
from  a  respect  paid  to  the  jurists  who  have  enunciated  them, 
are  in  truth  the  subject  of  the  present  consideration  (i). 


(z)  S.  305.    Cf.  88.  278,  286,  287,  290,  296,  300,  301,  301a,  305. 

(a)  GotJwfred.  N.  10,  ad  Di<j.  1.  xxii.  t.  i.  1. 

(b)  Fo'lix,  8.  96,  says — **  Lorsque  les  contractans  n'ontpas  express^ 
ment  adopts  la  loi  du  lieu  oil  le  contrat  a  ^t^  pass^,  alors  commencent 
les  pr^somptions,  toutes  les  legislations  sont  d'accord  poTir  ^tablir  que 
lorsqu'il  s'agit  d'une  convention,  le  jnge  doit  s'attaclier  principalement 
h  la  commune  intention  expresse  ou  pr(^sumde  des  parties."  He  then 
cites  the  Eoituin  Law,  all  the  existing  Codes,  and  Kenty  xi.  554-5. 
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DCLXXIII.  The  cardinal  principle  of  the  English  Law 
upon  the  obligations  and  relations  of  the  foreigner  in  Eng- 
land, is  thus  laid  down  by  Lord  EUenborough  :  "  We  always 
*^  import,"  says  this  learned  judge,  "  together  with  their  per- 
"  sons,  the  existing  relations  of  foreigners  as  between  them- 
selves according  to  the  Law  of  their  own  countries  ;  ex- 
cept, indeed,  where  those  laws  clash  with  the  rights  of  our 
''own  subjects  here,  and  one  or  other  of  the  Laws  must 
necessarily  give  way,  in  which  case  our  own  is  entitled  to 
the  preference.  This  having  been  long  settled  in  principle, 
"  and  laid  up  among  our  acknowledged  rules  of  jurispru- 
**  dence,  it  is  needless  to  discuss  it  further  "  (c). 

There  are  obligations  which  must  necessarily  from  their 
nature  be  fulfilled  or  executed  in  a  particular  place :  this 
original  necessity  furnishes  a  rule  for  the  interpretation  of 
the  obligation,  for  the  Law  of  that  particular  place  must 
have  been  contemplated  as  the  Law  of  the  obligation  by  the 
parties  to  it. 

This  case  is  stated  by  Lord  Mansfield,  in  one  of  those 
judgments  which  has  made  English  Jurisprudence  so  largely 
indebted  to  him  :  *'  There  is  a  distinction,"  this  great  jurist 
says, ''  between  local  and  personal  statutes ;  local  ones  re- 
gard such  things  as  are  really  upon  the  spot  in  England, 
as  the  statute  of  frauds,  which  respects  bonds  situate  in  this 
kingdom.  So  stock-jobbing  contracts  and  the  statutes 
"  thereon  have  a  reference  to  our  local  funds ;  and  so  the 
*'  statutes  for  restraining  insurances  upon  the  exportation  of 
'*  wool,  respect  our  own  ports  and  shores.  Personal  statutes 
"  respect  transitory  contracts,  as  common  loans  and  in- 
"  surances  (r/).  In  every  disposition  or  Contract,  where  the 
subject  matter  relates  locally  to  England,  the  Law  of 
England  must  govern  and  must  have  been  intended  to 
govern.      Thus  a  conveyance  or  will  of  land,  a  viortgagcy  a 


(c)  Fotkr  V.  Brou%  1  Ead'a  RepoHs,  124-130. 

(d)  Bohiiiscm  v.   Blaiid  (leading  English  case),   1    W.  Blackstone's 
Reports,  234-24C. 
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Contract  concerning  stocks^  must  all  be  sued  upon  in  Eng^ 
landJ^  Lord  Mansfield  adds  these  strong  and  clear  Ex- 
pressions :  "  And  the  local  nature  of  the  thing  requires  them 
**  to  be  carried  into  execution  according  to  the  Law  here  "  {e). 
DCLXXIV.  And  yet^  as  will  be  seen  in  the  matter  of 
testaments,  ^^  the  local  nature  of  the  thing "  bequeathed, 
does  not,  according  to  the  English  decisions,  necessarily 
cause  the  English  Law  to  govern  the  instrument,  if  the  tes- 
tator be  domiciled  abroad,  and  it  appears  that  if  the  testa- 
ment bequeath  property,  which  the  English  Law  considers 
as  personal,  e.g.  leasehold  for  any  definite  number  of  years, 
it  "will  be  pronounced  valid  or  invalid  according  to  the  Law 
of  a  foreign  domicil  by  the  English  tribunals  {/)•  It 
should  be  remarked  that  Lord  Mansfield,  in  the  case  just  cited, 
uses  the  term  statute  in  the  sense  affixed  to  it  by  civilians. 

DCLXXV.  As  to  the  validity  of  the  Contract,  the  per- 
sumption  of  Law  is,  in  the  absence  of  an  express  declaration 
or  a  strong  counter-presumption,  that  the  parties  intended 
to  observe  the  Law  of  the  place  in  which  the  Contract  was 
made  (g).  "  La  valeur  intrinsfique,"  Foelix  says,  "  la  sub- 
stance, le  lien  (A)  (vinculum  juris),  depend  de  la  loi  du  lieu 
oiX  elles  ont  re9u  leur  perfection ;  Facte  valable  ounuld'apres 
'*  cette  loi  le  sera  ^galement  partout"  (i). 

The  same  rule  applies  to  what  is  termed  the  nature  (A)  of 
the  Contract,  but  which  is  perhaps  more  properly  included 
under  the  next  category  of  interpretation. 

(e)  1  W.  Blackstone*8  Bep,  259  ;  2  Burrow's  Bep.  1079,  after  second 
argument  on  the  case. 

(/)  See  on  this  point  Freke  v.  Lord  Carberyy  L,  E.  16  Eq.  461 ;  et 
vide  supra,  p.  38. 

{g)  Trimhy  v.  Vigniery  1  BvnghamCs  New  CaseSf  161-9  ; 

De  la  Vega  v.  Vianna,  1  BamewaU  <b  Adolphtu^  Bep.  284  ; 

British  Linen  Company  v.  Drummond,  10  JBarn.  <fc  ChresujeU,  903, — 
are  the  leading  English  cases. 

Bank  of  United  States  v.  DonaUy,  8  Petert^  Rep.  361-372 ; 

Wilcox  Y,  Hijmty  13  Peters'  Eep.  378-9, — are  the  leading  cases  in 
the  U.  S.  of  North  America. 

(^)  Fcelix,  s.  97,  calls  all  these  solennUSs  intrinsiques. 

(t)  Falix,  8.  96. 

(k)  Videant^, 
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DCLXXVI.  The  Court  oif  Louisiana  has  expressed  it- 
self as  follows :  "  The  idea  that  the  Law  of  a  man's  domicil 
"  follows  him  through  the  world,  and  attaches  to  all  his  con- 
**  tracts,  is  as  novel  as  unfounded.     The  proposition  was  not, 
"  indeed,  maintained  in  general  terms ;  but  that  offered  to 
**  the  court  in  relation  to  the  contract  is  identical  with  it ; 
•*  and  it  is  impossible  for  us  not  to  feel,  that,  if  the  defen- 
"  dant  and  appellant  are  to  have  the  contract  decided  by  the 
**  laws  of  Louisiana,  it  will  be  equivalent  to  a  declaration  of 
**  this  amount,  that  an  inhabitant  of  this  state  carries  its 
laws  with  him  wherever  he  goes,  and  they  regulate  and 
govern  his  contracts  in  foreign  countries  ;  that,  whether  a 
**  man  contracts  with  him  in  Paiis  or  London,  our  municipal 
regulations  are  the  measure  of  the  rights  and  duties  of 
both  parties  to   the   contract.     That  the  legislature    of 
Louisiana  may  have  a  right  to  regulate  the  contracts  of 
her  own  citizens  in  every  country  so  long  as  they  owe  her 
allegiance,  may  or  may  not  be  true.  But  where  the  citizen 
**  contracts  abroad,  with  a  foreigner,  it  is  evident  the  rule 
'^  must  be  limited  in  its  operation.     The  legislature  may 
**  refuse  permission  to  enforce  the  agreement  at  home ;  but 
*'  abroad,  and  particularly  where  the  agreement  is  entered 
"  into,  it  is  valid.  The  general  rule^  however ^  is  never  to  extend 
**  the  prohibition  to  contracts  made  abroad  unless  there  be  an 
"  express  declaration  of  the  legislative  will "  (/). 

DCLXX  VIT.  The  following  extract  from  a  letter  of  Sir 
L.  Jenkins  to  Charles  IL  contains  a  clear  statement  of 
what  were,  in  that  very  learned  civilian's  opinion,  the  true 
principles  of  Internationa]  Law  respecting  the  execution  of 
a  bond  of  foreign  obligors. 

"  That  whether  the  bond  in  question  was  sealed  and  de- 
**  livered  in  Scotland  or  in  England,  your  majesty  may  please, 
**  if  it  be  transmitted,  or  remaining  in  the  registry  of  the 


cc 


(Q  AragoY.  CurreUf  1  Louidanaj  O.S.  (Amer.)Itep.  528;  s.c.  1  Louis, 
N.  8,  192.     Mr.  Justice  Martin  delivers  opinion  of  court,  cited  in 
8t<n^s  Conflict  of  Laws  (Uh  Amer.  Edition),  pp.  447-8,  note. 
VOL.  IV.  MM 
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Admiralty  of  Scotland,  to  order  the  registrar  of  that  court 
(who  by  his  office  stands  chargeable  with  it)  to  transmit 

**  hither  the  original  bond :  That  the  petitioner  may  have 
the  remedy  which  the  Law  affords  upon  a  bond  against  the 
sureties  living  in  England^  it  being  usual  in  aid  of  justice, 
as  in  all  other  places  of  Christendom^  so  in  these  your 
majesty'* s  two  kingdoms,  to  have  the  benefit  of  Law,  and  ex- 
ecution  where  the  obligors  in  a  bond  do  live,  though  the  bond 

"  itself  were  not  made  in  the  same  kingdom. 

**  This  is  the  constant  usage  in  all  parts  where  the  Civil 

*^  Law  obtains,  and  I  myself  can,  upon  experience,  witness 
the  practice  of  it  in  Scotland ;  for  a  merchant  of  Aber- 
deen, haying  become  bound  to  me  in  a  statute  merchant 
of  3,000/.  in  the  manner  and  form  peculiar  to  England,  I 
(being  intrusted  for  a  stranger)  have  been  lately  forced  to 
sue  that  statute  merchant,  and  having  transmitted  the 
original  bond  into  Scotland,  I  have  had  very  good  justice 
before  the  lords  of  your  majesty's  sessions  there,  and  exe- 
cution against  the  party,  though  there  be  no  such  form  of 
obligation  as  our  English  statute  merchant  is,  received  or 
known  in  Scotland  "  (m). 
DCLXXVIII.  We  have  considered  the  principles  of 

Law  applicable  to  the  validity  and  nature  of  the  Contract. 
We  next  approach  the  question  of  the  interpretation  of  the 

Contract  (ji). 

The  rule  of  the  English  and  North  American  United 

States  lawyers  upon  this  matter  is,  "  that  the  interpretation 
of  the  Contract  must  be  governed  by  the  Law  of  the 
country  where  the  Contract  is  made" ;  but  Story,  who 

lays  down  this  rule,  immediately  adds,  **  especially  in  inter- 

*^  pre  ting  ambiguous  contracts  ought  the  domicil  of  the  parties, 

'*  the  place  of  execution,  the  various  provisions  and  expres- 


(w)  Life  of  8vr  L  Jenkms,  vol.  ii.  p.  749. 

(n)  With  respect  to  Ships  there  is  a  very  peculiar  provision  in  a 
recent  English  Statute  referring  to  the  case  of  a  conflict  of  laws — 17  & 
18  Vict.  c.  104,  B.  20  ;  vide  post,  etvide26&26  Vict.  c.  63,  ss.  4,  60. 
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sions  of  the  instrument^  and  other  circumstances  implying 
a  local  referenccy  to  be  taken  into  consideration  "  (o). 

DCLXXIX.  The  foreign  jurists  (jp)  bq,j  that  there  are 
three  sources  from  which,  according  to  the  circumstances  of 
the  case,  the  interpretation  of  a  Contract  may  be  derived : 

1.  The  law  of  the  State  in  which  it  is  made. 

2.  The  law  of  the  State  in  which  it  is  to  be  executed. 

3.  The  law  of  the  domicil  of  the  parties  (q). 

But  it  will  be  found  on  examination  that  the  third  is 
pretty  much  identical  with  the  second,  for  the  Law  of  the 
domicil  is  resorted  to  because  the  presumption  is  that  the 
law  was  that  which  the  parties  intended  should  govern  the 
execution  of  the  Contract ;  and  it  will  also  be  found,  though 
the  matter  is  involved  in  the  obscurity  of  redundant  verbi- 
age, that  the  lex  loci  contractus  practically  means  the  Law 
of  the  place  of  execution ;  which,  after  all,  is  the  Law  which 
it  is  endeavoured  to  discover  through  the  medium  of  legal 
presumption  when  the  Contract  is  silent  or  ambiguous  (r). 

DCLXXX.  The  Koman  Law  says, "  Semper  in  stipula- 
^'  tionibus  et  in  ceteris  contractibus  id  sequimur  quod  actum 

est ;  aut  si  non  pareat  quod  actum  sit,  erit  consequens  ut 

sequamur  quod  in  regione  in  qu&  actum  est  frequentatur  " 
(«)•     And  again,  ^'  Quae  sunt  moris  et  consuetudinis  in  bonse 

fidei  judiciis  debent  venire"  (t).     Savigny  shows,  as  has 
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(o)  S.  272. 

(j>)  '^Lors  done  que  le  lien  de  I'ez^cution  est  celid  du  domicile  des 
parties  ou  celui  de  la  passation  du  contrat,  on  peut  poser  comme  rhgle 
g^n^rale  que  c'est  la  loi  du  lieu  de  I'ex^cution  qui  determine  les  effets 
solidaires  de  I'obligation.  Mais  lorsque  I'obligation  doit  etre  ez^cutde 
dans  un  lieu  qui  n'est  ni  celui  du  domicile  des  oblig^,  ni  celui  du 
contrat,  j'inclinerais  pour  la  loi  du  lieu  du  contrat,  quand  les  parties 
n'ont  pas  la  meme  nationality ;  et  pour  la  loi  du  domicile,  quand  Q 
s'agit  d'individus  de  la  mSme  nation  contractant  ensemble  en  pays 
stranger."— Afowa^,  Le  Dr,  Comm,  ii.  193  (ed.  1844)  ;  i.  567  (ed.  1874). 

(q)  Fc&lix,  s.  94. 

(r)  Merlin,  lUp.  v.  Loi,  add,  p.  690. 

(«)  Dig.  L  t.  xix.  34  (De  reg.  jv/r.), 

(t)  Dig.  xxi.  t.  i.  31  (20)  {^dilitio  edkto);  et  vide  Dig,  v.  t.  L  (De 
jvdiciisy,  Dig.  xxL  t.  ii.  6  (De  evict). 
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been  seen,  that  the  former  passives  applied  to  cases  where 
both  parties  were  domiciled  at  the  place  where  the  Contract 
was  made ;  but  this  distinction  has  not  been  observed  by 
foreign  codes  of  jurists. 

The  civil  code  of  France,  as  we  have  seen  (w),  reproduces 
the  maxim  (ar)  in  these  words :  "  Ce  qui  est  ambigu  s'inter- 

prdte  par  ce  qui  est  d'usage  dans  le  pays  oii  le  contrat  est 

pass^,"  though,  according  to  Fcelix  (y),  this  article  of  the 
French  Code  was  not  intended  to  refer  to  foreign  contracts. 
But  Delvincourt  (z),  Toullier  (a).  Merlin  (i),  and  MassS 
(c),  are  of  the  contrary  opinion. 

Merlin  founds  his  opinion  on  the  ground  that  those  who 
contract  in  a  state  must  be  holden  to  submit  themselves  to 
the  Law  of  that  state.  Mass6,  pronouncing  this  opinion  of 
Merlin  to  be  a  resolution  of  one  question  by  another,  puts 
the  adoption  of  the  Law  of  the  state  on  the  ground  that 
there  is  no  other  Law  by  which  the  will  of  the  contracting 
parties  can  be  interpreted,  when  they  are  both  foreigners 
contracting  in  a  foreign  land. 

DCLXXXL  But  Mass£  does  not  apply  this  rule  to 
foreigners  belonging  to  the  same  nation  or  to  a  contract  to 
be  executed  in  the  country  of  the  contracting  parties. 
Mass^  further  agrees  with  BouUenois  and  Dumoulin,  that  no 
rule  of  Law  over-rides  the  intention  of  the  parties  when  that 
can  be  discovered.  Dumoulin  therefore  says,  with  truth  as 
well  as  energy,  **  Quia  putent  ruditer  et  indistinct^  quod 
'^  debent  ibi  inspici  locus  et  consuetude  ubi  sit  contractus ; 
"  quod  est  falsum ;  quin  imo  jus  est  in  tacita  et  verisimili 
**  mente  contrahentium." 

DCLXXXII.  In  truth,  to  those  who  hold  absolutely  the 


(i*)  Vide  anU, 

(x)  AH.  1159. 

(y)  Foslixy  s.  120. 

(«)  Ibid. 

(a)  Ibid. 

(6)  MSp.  V.  Loiy  add.  p.  690. 

(c)  Le  Droit  Comm.  ii.  153  (ed.  1844)  ;  i.  534,  5  (ed.  1874). 
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doctrioe  of  locus  regit  actum  as  applicable,  not  merely  to  the 
form  (a  subject  discussed  in  the  last  chapter),  but  to  the 
validity,  nature,  and  interpretation  of  the  obligation,  a  ques- 
tion of  no  mean  difficulty  presents  itself  for  solution — 
namely.  Is  this  rule  applicable  to  foreigners  temporarily 
commorant  or  transienty  as  well  as  to  domiciled  persons  ? 
Donellus  observes,  with  respect  to  the  mercator,  the  advena, 
and  the  maritus  in  causa  dotis,  that  these  persons  constitute 
an  exception  to  the  rule,  that  the  defendant  must  defend 
himself  ubi  contraxity  because  in  these  special  cases  there 
was  a  tacit  agreement  to  the  contrary  in  the  original  Con- 
tract (d). 

DCLXXXIII.  It  is  well  observed  by  Savigny  (c),  that 
there  are  two  senses  in  which  the  expression  interpretation 
may  be  used,  a  general  and  a  restricted  sense.  According  to 
the  former,  the  application  of  every  rule  of  Law  which  sup- 
plies what  is  not  literally  stated  in  the  Contract,  falls  under 
the  category  of  interpretation.  It  is  manifest,  however, 
that  this  generalisation  of  the  expression  deprives  it  of  any 
proper  and  peculiar  signification.  In  order  to  give  it  this^ 
a  restricted  sense  must  be  imposed  upon  it ;  it  must  be  con- 
fined to  cases  of  doubt  arising  from  the  defective  structure 
or  ambiguous  expressions  of  the  Contract.  It  is  a  question 
of  fact,  like  the  interpretation  of  a  Law.  The  object  is  in 
both  cases  to  ascertain  the  true  meaning  which  the  oral  or 
written  words  were  intended  to  convey. 

It  is  in  this  sense  that  the  Roman  Lawyers  said,  ^^  Id 
sequimur  quod  actum  est "  (/),  "  in  obscuris  inspici  solere 
quod  vertsimilius  est,  aut  qu^d pier umque fieri  solet^^  (g). 


{d)  Comm.  1.  xviL  cap.  xiv.  p.  64,  ed.  Francf,  1595. 

(e)  Savigny,  R,  B.  viii.  s.  374.  He  selects  as  the  principal  aathora 
on  this  point  of  interpretation,  Bmdlenois,  t.  ii.  obs,  46,  10  rlgUy 
pp.  489-538 ; 

Story,  BS.  272-280 ; 

WUchter,  Archiv.  fii/r  die  Civil,  Praxis,  b.  xix.  as.  114-125. 

(f)  Dig,  1.  1.  t.  xix.  34,  De  Beg.  Jii/ris. 
(</)  B.  114. 
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DCLXXXIV.  Interpretation  is  not  therefore,  according 
to  Savigny,  a  question  of  the  application  of  a  lex  loci,  though 
the  local  language  may  serve  to  explain  the  mind  of  the  con* 
tracting  parties  ;  but  if  the  question  be,  what  place  furnishes 
the  language  which  is  the  subject  of  doubt,  Savigny  denies 
that  the  answer  can  be  either  the  place  in  which  the  Con- 
tract was  entered  into,  or  the  place  in  which  it  is  to  be 
executed. 

Savigny  illustrates  this  position  by  the  case  of  a  Contract 
effected  by  correspondence.  The  language  of  the  Contract 
in  this  case  is  to  be  construed  by  the  usage  of  the  place  in 
which  the  writer  of  the  first  letter  dwelt,  not  by  the  usage 
of  the  place  in  which  the  letter  was  received  and  accepted, 
although  this  is  the  place  in  which  the  Contract  was  con- 
cluded, because  the  writer  of  the  first  letter  must  be  pre- 
sumed to  have  had  the  meaning  of  the  language  of  the  place 
in  which  he  dwelt,  and  from  which  he  was  writing,  present 
to  his  mind  at  the  time. 

Wachter  furnishes  another  illustration  in  support  of  the 
same  position.  An  Insurance  Company  (A)  at  Leipsic  con- 
tained among  its  printed  terms  an  exception  in  the  case  of  a 
disturbance  of  the  public  peace  (^Aufruhvy  emeute).  An  in- 
sured property  having  been  set  fire  to  from  without  {aus^ 
warts y  dehors)^  the  question  arose  whether  the  company  were 
protected  by  the  exception,  inasmuch  as  the  legal  construc- 
tion of  what  constituted  a  disturbance  of  the  public  peace 
{Aufruhr)  varied  in  different  states.  Wachter  rules  rightly, 
according  to  Savigny,  that  the  Saxon  Law,  under  the  do- 
minion of  which  the  terms  of  the  insurance  were  made, 
furnishes  the  true  interpretation. 

DCLXXXV.  The  domicil  is,  according  to  Savigny,  an 
important  element  in  the  question  of  interpretation.  If  the 
Contract  be  made  orally  or  in  writing  in  the  place  in  which 
both  parties  are  domiciled,  the  language  of  that  place  is  un- 
questionably applicable  to  the  interpretation. 

{h)  Fire,  apparently. 
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This  is  not  necessarily  the  case  when  only  one  party  has 
his  domicil  in  that  place.  It  is  then  a  matter  of  inquiry 
whether  it  is  probable  that  the  non-domiciled  party  was 
acquainted  with^  and  intended  to  use,  the  language  according 
to  its  meaning  at  that  place. 

The  position  of  the  Koman  Law,  "  Id  sequamur  quod 
**  in  regione  in  qud  actum  est,  frequentatur  "  (z),  is  not  op- 
posed to  this  doctrine ;  for  this  text  proceeds  on  the  natural 
supposition  that  both  parties  are  domiciled  in  the  place  of 
the  Contract.  The  same  remark  applies  to  another  passage  : 
''  Si  fundus  venierit  ex  consuetudine  ejus  regionis  in  qu& 
**  negotium  gestum  est  pro  evictione  caveri  oportet"  (A). 

DCLXXXVI.  Upon  the  same  principles  Savigny  con- 
tends that  you  cannot  consider  the  language  of  the  place  of 
the  execution  of  the  Contract  as  furnishing  the  invariable  guide 
for  its  interpretation ;  though  there  are  certain  portions  of  a 
Contract  in  which  it  may  be  so  considered.  For  instance, 
if  the  Contract  stipulate  for  a  particular  sum  of  money, 
merchandise  according  to  a  particular  weight  or  measure,  a 
quantity  of  land  according  to  a  particular  measurement  in  a 
particular  country,  and  the  terms  of  the  Contract  which  ex- 
press the  value  and  the  weight,  or  the  admeasurement, 
admit  of  more  than  one  interpretation,  the  interpretation 
supplied  by  the  language  of  the  place  of  execution  is  to 
govern,  both  because  that  was  in  all  probability  in  the  mind 
of  the  contracting  parties;  and  because  it  would  not  un- 
frequently  be  impossible  to  execute  the  Contract  according 
to  any  other  interpretation  (/).  Such,  it  may  be  observed,  is 
the  express  provision  upon  the  subject  in  the  Prussian 
code  (th). 

DCLXXXVII.  Here  again  it  is  to  be  observed  that 
there  are  passages  in  the  Koman  Law  which  are  apparently 
but  not  really  at  variance  with  these  principles. 


(i)  Dig,  1.  1.  t.  xix.  34. 

{k)  lb,  xxi.  t.  ii  6. 

{I)  8avignyj  ib, ;  BotiUenoiSy  p.  496-8. 

(m)  A,  L,  B,  L  v.  s.  256,  7. 
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For  instance^  in  that  syetem  of  jurisprudence  it  is  said, 
that,  in  the  case  of  a  stipulation^  the  interpretation  is  to  be 
against  the  person  who  stipulates  (n) ;  in  the  case  of  sale, 
against  the  seller  (o) ;  in  the  case  of  letting,  against  the  pro- 
prietor or  lessor. 

The  reason  assigned  is,  that,  as  it  was  in  the  power  of 
these  parties  to  have  prevented  by  a  clearer  statement  any 
doubt  as  to  their  meaning,  the  difficulty  is,  in  fact,  imputable 
either  to  their  negligence  or  their  bad  faith. 

But  these  passages  expressly  apply  to  terms  or  words 
which  are  in  themselves  obscure  or  equivocal ;  whereas  the 
principles  and  doctrine  of  interpretation  which  we  have  been 
just  considering  apply  to  expressions  which  are  not  in  them' 
selves  obscure  or  equivocal,  but  have  different  meanings  in 
different  places,  though  in  each  place  their  meaning  is  clear 
and  unambiguous. 

DCLXXXVIII.  Savigny  complains  that  Story  and  a 
host  of  writers  resolve  the  question  of  interpretation  into  a 
rule  of  local  Law,  whether  it  be  the  place  of  making  or 
executing  the  obligation. 

BouUenois  (p),  Savigny  (5),  Wachter  (r)  and  others  hold 
that  the  true  object  is  not  to  establish  an  inflexible  rule  of 
Law,  but  to  ascertain  in  each  case  the  real  intention  of  the 
contracting  parties  by  reference  to  the  general  rules  of  in- 
terpretation applicable  to  the  construction  of  contracts. 

(n)  Dig.  zxxiv.  t.  v.  26  :  *'  Cum  qusaritur  in  stipulatione  quid  acti 
sit  ambiguitas  contra  stipulatorem  est. " 

16.  xxxv.  t.  i.  38  (18)  :  ''  In  stipulationibus  cum  quseritur  quid 
actum  sit,  verba  contra  stipulatorem  interpretanda  sunt." 

(o)  Dig.  ii.  t.  xiv.  39  :  ''Veteribus  placet  pactionem  obscuram  vd 
(imbiguam  venditori  et  qui  locavit  nocere,  in  quorum  fuit  potestate 
legem  apertius  conscribere." — lb.  xviii.  t.  i.  21 :  "  Labeo  ecripait 
obscuritatem  pacti  nocere  potius  debere  venditori,  qui  id  dizerit  quam 
emptor! :  quia  potuit  re  integr4  rem  apertius  dicere." — J6.  1.  t.  xvii. 
172  :  **  In  contrahendi  venditione  ambisnium  pactum  contra  vendito- 
rem  interpretandum  est." 

(p)  Pp.  494-498. 

(q)  VIII.  B.  374. 

(r)  Pa^nm. 
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DCLXXXIX.  It  is  a  matter  of  controverfiy  whether  a 
limitation  to  that  maxim  is  or  is  not  furnished  by  the  fact^ 
that  the  Contract  is  made  in  transitu  by  two  foreigners 
belonging  to  the  same  country  and  not  domiciled^  but  merely 
commorant  in  the  place  where  the  Contract  is  made. 

BouUenois  {s)  and  other  jurists  are  of  opinion  that  in  this 
case  the  Law  of  the  domicil  governs  the  Contract  Story 
observes,  "  Without  undertaking  to  say  that  the  exception 
may  not  be  well  founded  in  particular  cases,  as  to  persons 
merely  in  transitu^  it  may  unhesitatingly  be  said,  that 
^^  nothing  but  the  clearest  intention  on  the  part  of  foreigners 
to  act  upon  their  own  domestic  Law,  in  exclusion  of  the 
Law  of  the  place  of  the  Contract,  ought  to  change  the 
application  of  the  general  rule.  And  indeed,  even  there, 
if  the  performance  of  the  Contract  is  to  be  in  the  same 
country  where  it  is  made,  it  seems  difficult  upon  principle 
to  sustain  the  exception  "  {t). 
DCXC.  Foelix  decides  that  in  this  case  the  presumption 
of  Law  is  in  favour  of  the  place  where  the  Contract  is  per- 
fected— that  is,  executed,  as  he  puts  it. 

II  arrive  "  (he  says)  "  par  fois  que  les  parties  n^gocient 
une  convention  pendant  qu'elles  parcourent  ensemble  divers 
lieux,  quel  sera  alors  le  locus  contractus  f  Ce  sera  celui 
dans  lequel  le  Contrat  est  devenu  parfait.  En  effet,  c'est  1& 
seulement  que  le  duorum  pluriumve  in  unum  placiium  con^ 
sensus  {u)  est  inter venu :  la  plupart  des  auteurs  sont  d'ac- 
"  cord  Bur  ce  point "  (a:). 

Titman  and  Wachter,  however,  think  that  the  engage- 
ment of  each  party  should  be  decided  by  the  Law  of  the 
domicil  of  each. 

Eichhorn  is  of  opinion  that  each  of  the  parties  is  limited 


(»)  BouUenois,  2  Obverv.  Ixvi.  pp.  456,  489,  490  ;  cited  Story,  s.  273. 
(0  Story,  8.  273. 

(u)  Dig.  1.  ii.  t.  xiv.  1,  De  Padis  ;  "  Et  est  pactio  duorum  pluriumve 
in  idem  placitum  conHenaus." 
(x)  FffJix,  8.  104. 
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to  such  rights  as  the  accidental  place  in  which  he  happens  to 
put  in  force  the  Law  may  furnish. 

Mais  "  (continues  Foelix)  '^  alors  il  n'auroit  pas  de  con- 
sentement  mutuel  des  parties  in  idem  placitvm  et  par  con- 
sequent pas  de  Contrat :  done  ces  deux  syst^mes  sont  in- 
**  admissibles.'' 

DCXCI.  It  should  seem  that  proof  that  the  parties  were 
ignorant  of  the  Law  of  the  place  of  the  Contract  would 
greatly  strengthen  the  reason  for  the  exception  in  such  a 
case.  If  the  parties  intended  that  the  Contract  should  be 
performed  where  it  was  made,  the  presumption  would  be 
very  strong  that  they  intended  the  Law  of  the  place  to 
govern  it. 

The  case  of  a  foreigner  contracting  with  a  native  is  ma- 
terially different. 

DCXCII.  It  is  said,  and  as  it  should  seem  with  perfect 
justice,  that  a  Contract  being,  though  valid  in  the  place  it 
is  made,  invalid  if  it  be  at  variance  with  the  Law  of  the 
place  of  its  performance,  the  converse  proposition  is  true ; 
viz.  that  a  Contract  invalid  where  it  is  made  is  valid  if  in 
accordance  with  the  Law  of  the  place  of  its  performance. 

Upon  this  point  the  Courts  of  England  and  the  North 
American  United  States  appear  to  be  agreed.  It  is  chiefly 
on  questions  of  interest — a  subject  to  be  presently  ^scussed 
•^that  this  position  of  Law  has  been  enunciated  (y). 

DCXCIII.  It  will  be  observed  that  all  the  rules  collected 
and  laid  down  by  Story  respecting  what  he  designates  the 
validity i  the  naturcy  the  obligation^  the  inteiyretation  of  con- 
tracta,  presuppose  or  assume  that  the  place  of  performance 
and  the  place  of  the  making  of  the  Contract  are  identicaL 


(y)  De  Pan  v.  Humphreys,  20  Martin's  (Amer.)  Bep.  pp.  1,  30 ;  b.0. 
8  Louis,  p.  1. 
Cornwr  v.  BeUamont,  2  Atk,  Bep,  381  (Lord  Hardwicke), 
Stapleton  v.  Conway,  3  Atk.  Bep,  727  ;  1  Vesey's  Bep.  427. 
Dewar  v.  Span,  3  JDumford  db  East's  Bep,  426. 
Story,  8.  306. 
2  KerU's  Comm.  (1861),  p.  676,  led,  39. 
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But  when  they  are  not  so — that  i8,  neither  by  express  state- 
ment nor  by  tacit  implication — then  these  incidents  of  the 
Contract  are,  in  conformity  with  the  presumed  intention  of 
the  parties,  to  be  governed  by  the  Law  of  the  place  of  per- 
formance (z). 

In  truth,  this  proposition  was  established  by  Lord  Mans- 
field, the  creator  of  our  commercial  Law,  in  one  of  the 
earliest  cases  which  he  decided :  "  The  Law  of  the  place  " 
(he  said)  ^'  can  never  be  the  rule  where  the  transaction  is 

entered  into  with  an  express  view  to  the  Law  of  another 

country,  as  the  rule  by  which  it  is  to  be  governed  "  (a). 

DCXCI V,  If  no  place  of  performance  be  specified  in  the 
Contract,  or  it  be  of  such  a  character  as  to  admit  of  being 
performed  anywhere,  then,  according  to  the  jurisprudence 
of  England  and  the  United  States,  it  is  governed  by  the  Law 
of  the  place  in  which  it  is  made  (6).  So  in  a  leading  case 
decided  by  the  House  of  Lords,  Lord  Brougham,  speaking 
of  a  bill  of  exchange,  drawn  and  accepted  in  Paris  by  a 
Scotchman  domiciled  in  Scotland,  said,  ^^  This  therefore 
"  must  be  taken  to  be  a  French  debt,  and  then  the  general 
»  Law  is,  that,  where  the  acceptance  is  general,  naming  no 
*^  place  of  payment,  the  place  of  payment  shall  be  taken  to 
**  be  the  place  of  the  contracting  of  the  debt "  (c). 

Acting  on  this  principle,  the  North  American  United 
States  Courts  have  holden,  that  an  antenuptial  Contract 
made  in  reference  to  another  country,  as  the  future  domicil 
of  the  parties,  is  governed  by  the  Law  of  that  domicil  as  to 
rights  of  personal  property  (</ ),  and  also,  that  if  a  merchant 


(z)  S.280. 

Andrews  v.  Pond,  13  Peter^s  (America/n)  Bep.  66 ;  leading  case  in  the 
United  States  of  North  America, 
(a)  RobvMcn  v.  Bland,  2  Bxirrovoff  Bep.  1077--3. 
(6)  Story,  ss.  282,  317,  345,  346. 

(c)  Don  y.  lAppmann,  6  Clark  ik  Fvnn,^$  Bep,  pp.  1,  12,  13 :  vide 
post,  in  chap,  xli.,  the  case  of  The  MUford,  Bwabey'$  Bep.  362 ;  4  Jur. 
N,  a.  418  ;  31  L.  T,  p.  42. 

(d)  Le  Breton  v.  MiUs,  New  York  Court  of  Chancery,  8  Paige,  261. 
2  £e»e'9  CVmm.  575  (460),  note. 
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in  America  orders  goods  from  England^  and  the  English 
merchant  executes  the  order,  the  Contract  is  governed  hj 
the  Law  of  England,  on  the  ground  that  the  Contract  is 
there  consummated  (e). 

DCXCI  Va.  Upon  this  question  of  the  place  of  the  per- 
formance of  the  Contract  the  following  English  judgments 
should  be  noticed:-^ 

When  a  Court  of  one  country  is  called  upon  to  enforce  a 
Contract  entered  into  in  another,  it  is  not  enough  that  the 
Contract  should  be  valid  according  to  the  Law  of  the  latter, 
for  if  any  part  of  the  Contract  is  inconsistent  with  the  law 
and  policy  of  the  former,  the  contract  will  not  be  enforced, 
even  as  to  another  part  of  it  which  may  not  be  open  to  this 
objection,  and  may  be  the  only  part  remaining  to  be  per- 
formed (/). 

S.,  being  in  England,  took  from  the  P.  and  O.  Company, 
and  paid  for,  a  ticket  for  the  passage  from  Southampton  to 
Alexandria,  and  from  Suez  to  Mauritius.  In  the  body  of 
the  ticket  the  engagement  of  the  Company  was  stated  to  be 
subject  to  the  conditions  and  regulations  endorsed  thereon. 
S.  signed  this  ticket.  There  was  endorsed  a  notice  contain- 
ing the  following  clause  :  ^'  That  the  Company  does  not  hold 
"  itself  liable  for  damage  to,  or  loss  or  detention  of,  passen- 
**  gers'  baggage.*'  S.  lost  one  package  of  his  luggage  during 
the  voyage.  No  evidence  was  given  of  any  negligence  on 
the  part  of  the  company. 

It  was  holden  that  the  Contract  was  governed  by  the  Law 
of  England,  and  not  by  the  law  of  Mauritius,  and  that  by 
the  terms  of  the  special  Contract  the  Company  was  not 
liable  for  the  loss  of  the  package  {g). 

M.  and  his  wife  married  in  Batavia,  and  a  Marriage  Con- 


(c)  Whidon  V.  Stodder,  8  Aforfin'*  (Amer,)  Bep.  93  ;  2  Xetrf,  675 ; 
8.  c.  4  Irot*M.  Bep.  p.  67. 
(/)  Hope  V.  Hope^  8  De  G,  M.  <k  G.  p.  731;  26  Law  Jour.  (Chancery), 

p.  417. 

(g)  Peninsular  and  Oriental  Steam  Navigation  Company  v.  Shand, 

11  Jur.  N,  A  p.  771  ;  3  Moore,  P.  C.  {N.  S,),  p.  272. 
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tract  was  entered  into  before  the  marriage,  by  which  the 
husband  secured  75,000  guilders  to  the  wife  for  her  separate 
use.  By  the  Law  of  Batavia  the  Contract  could  have  no 
effect,  as  against  third  parties,  but  from  the  day  of  its  regis- 
tration. It  was  never  registered.  Some  years  afterwards 
M.  became  bankrupt  in  England : — It  was  holden  that  the 
wife  was  entitled  to  prove  against  her  husband's  estate  for 
the  guilders  pari  passu  with  the  other  creditors,  on  the 
ground  that  the  provision  of  the  Batavian  Law  requiring 
registration  did  not  affect  the  Contract,  but  only  the  remedy 
upon  it  (A). 

(Jh)  MeUxmm,  Ex  paHe,  23  Law  Joi*r.  (N,  8.),  678  (1871). 
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CHAPTER  XXXVL 

CONTRACT — INTERPRETATION — MERCHANT   ACCOUNTS. 

DCXCV.  We  have  now  to  consider  the  second  division 
of  this  subject;  viz.  the  immediate  effects  (a)  of  an  obliga- 
tion, those  which  are  derived  from  the  very  nature  of  the 
obligation  or  the  exercise  of  the  rights  directly  flowing  from 
it ;  e.  ff.  in  a  Contract  of  buying  and  selling,  the  delivery  of 
the  thing  bought,  and  the  payment  of  the  price  for  which  it 
is  bought,  are  two  immediate  effects  of  the  Contracts  If  the 
contracting  parties  have  chosen  to  make  a  power  of  repur- 
chase or  redemption  a  part  of  the  Contract,  that,  though 
not  belonging,  abstractedly  speaking,  to  the  obligation,  would 
by  their  act  become  one  of  the  immediate  effects  of  it  (b). 

DCXCVI.  In  the  event  of  doubt,  such  as  must  often 
arise  in  cases  of  a  mixed  nature,  whether  the  parties  had 
reference  to  the  place  of  the  making  or  the  place  of  the  per- 
formance of  the  Contract,  the  inclination  of  the  judges  in 
the  United  States  of  North  America,  which  would  probably 
be  followed  in  England,  has  been  to  adopt  the  Law  of  the 
place  of  making. 

DCXCVII.  With  respect  to  a  class  of  immediate  effects 
of  Contract  of  great  importance  to  the  commercial  code, — 
namely,  the  matter  of  advances  and  sales,  and  mutual  ac- 
counts  of  credit  and  debt  between  merchants, — the  courts  of 
the  North  American  United  States  have  decided  that  ad- 
vances are  to  be  governed  by  the  Law  of  the  place  where 
they  are  advanced ;  sales  of  goods  by  the  Law  of  the  place 


(a)  Vide  anU,  p.  523. 
(6)  Bocco,  p.  329. 
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where  they  are  received  (c).  The  rule  has  received  practical 
illustration  more  frequently  in  the  case  of  balances  of  ac^ 
counts.  For  instance,  a  case  arose  in  which  goods  had  been 
consigned  for  sale  in  Trieste  by  a  merchant  of  Boston,  and 
advances  were  made  by  the  agent  of  the  consignors  in 
Boston  to  an  amount  exceeding  the  amount  of  the  proceeds 
of  the  goods  when  sold.  The  consignors  brought  a  suit  to 
recover  the  balance,  and  the  question  was  at  what  rate  of 
exchange  the  balance  should  be  allowed:  this  raised  an 
earlier  question — viz.  where  was  the  balance  reimbursable? 
at  Boston  or  Trieste  ?  The  Court  held  at  Boston,  where 
the.  advances  had  been  made,  and  consequently  allowed  the 
par  of  exchange  at  Boston  where  it  was  payable  ;  but  it  held 
that  if  the  advance  had  been  made  at  Trieste,  the  balance 
would  have  been  reimbursable  there  (rf). 

DCXCVIII.  This  case,  it  will  be  observed,  introduces 
the  question  of  agency  in  its  effect  upon  the  interpretation 
of  foreign  contracts. 

The  decision  in  it  was  delivered  by  Story  from  the  judg- 
ment seat,  and  it  is  at  variance  with  a  later  case  decided  in 
Louisiana.  In  that  case  an  advance  had  been  obtained  in 
Louisiana  from  an  agent  of  a  foreign  principal  residing 
there,  on  merchandise  to  be  shipped  to  and  sold  by  the  latter 
abroad;  the  proceeds  of  the  sale  fell  short  of  the  advances. 
It  was  decided  that  the  rate  of  interest,  on  a  balance,  due 
to  the  foreign  principal,  by  reason  of  this  deficiency,  must 
be  determined  by  the  Law  of  the  domicil  of  the  principal 
where  the  merchandise  was  sold. 

The  judges  said,  that  though  this  decision  conflicted  with 


(c)  SUyryy  ss.  282-284a.    Leading  North  American  cases  appear  to 
be— 

Corlidge  v.  Foot,  15  Mom,  Rep.  427. 
Bradford  v.  Harvey,  13  Mass,  Rep,  18. 
Milne  v.  MorUm,  6  Bmney's  Bep,  353,  359,  365. 
Conaequa  v.  Fa/nning,  3  Johnson's  Bep,  587,  610. 

(d)  Story,  s.  284a. 

(hatvt  V.  Hexley,  3  Sumner's  (Amer,)  Bep.  523. 
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that  of  Story,  it  was  in  accordance  with  the  general  mer- 
cantile opinion^  which  in  a  matter  of  this  sort  was  entitled 
to  great  weight  (e). 

DCXCIX.  The  Broman  Law  enumerates,  with  its  usual 
perspicuity  and  conciseness,  the  categories  of  this  class  of 
conventions.  "  Labeo  ait  convenire  posse  vel  re  vel  per 
"  epistolam,  vel  per  nuncium,  inter  absentes  quoque  "  {/). 

DCC.  Savigny  (ff)  considers  the  cases  of  a  Contract  con- 
cluded by  correspondence,  a  Contract  signed  at  different 
places,  a  Contract  entered  into  by  the  oral  declarations  of 
an  agent. 

The  more  general  opinion  of  continental  and  especially 
German  jurists  is,  that  a  Contract  by  correspondence  is 
made  in  that  place  in  which  the  first  letter  was  received  and 
answered  in  the  affirmative.  The  Law  of  this  place,  they 
say,  governs  the  Contract.  Savigny,  however,  rejects  this 
opinion :  he  compares  the  writer  of  the  letter  to  the  traveller, 
who,  for  the  purpose  of  making  a  Contract,  pays  a  transient 
visit  to  the  party  with  whom  he  is  about  to  contract ;  and 
Savigny  observes,  that  if  their  Contract  be  completed,  it 
would  be  governed,  as  to  its  legal  consequences,  not  by  the 
Law  of  the  place  where  the  traveller  sojourned  for  the 
moment,  but  by  the  Law  of  the  place  in  which  the  Contract 
was  to  be  executed.  And  so  in  the  case  of  a  Contract  con- 
cluded by  correspondence,  the  Law  of  the  place  of  the  in- 
tended execution,  if  any  place  be  designated,  governs  the 
Contract;  and  if  no  place  of  execution  be  specified,  each 
of  the  contracting  parties  may  invoke  the  Law  of  his  domi- 
cU  (A). 

According  to  the  Prussian  Code,  when  the  Law  of  the 


(e)  BaUister  v.  Hainilt<m,  3  Louis.  Arm.  R.  (Amer,),  401. 
Story  (6th  ed.),  ss.  284-6. 
(/)  Dig.  1.  ii  t.  xiv.  2. 
(g)  VIII.  8.  373,  III.  A. 

{h)  ''So  gilt  fur  jede Partei  das  Becht  ihres  Wohnsitzes.''— iS^in^y, 
ibid. 
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respective  domicUs  is  different^  that  Law  which  is  most 
favourable  to  the  maintenance  of  the  Contract  is  to  be 
followed  (i). 

If  the  Prussian  Courts  had  to  decide^  not  on  the  main- 
tenance but  on  the  execution  of  the  Contract^  Savigny  says 
the  spirit  of  the  Prussian  Law  would  apply  to  each  party 
the  Law  of  his  domicil. 

Grotius  says,  that  a  Contract  by  correspondence  (per  liter  as 
inter  ahsentes)  ought  to  be  governed  J^^re  solo  natures ;  but 
what  Law  would  be  enforced  by  the  jus  natures  in  this  in- 
stance he  does  not  specify,  though  it  would  appear  that  it 
was  not  the  Law  of  the  place  in  which  the  Contract  was 
actually  entered  into  (A). 

DCCL  The  Courts  of  the  North  American  United  States 
have  established  the  following  propositions ;  that — 

L  Where  a  travelling  agent,  to  procure  orders  for  goods, 
but  without  authority  to  sell,  transmitted  from  one  state  to 
his  principal  in  another  state  an  order  for  goods  to  be  sent 
to  persons  in  the  first-mentioned  state,  and  the  goods  were  so 
sent,  the  sale  was  made  in  the  state  where  the  principal 
was,  and  its  legality  must  be  governed  by  the  Law  of  that 
state  (/)• 

2.  (m)  A  promissory  note  executed  in  Canada,  and  no 
place  of  payment  mentioned,  is  to  be  treated  as  a  note  of 
that  place,  and  the  rights,  duties^  and  obligations  growing 


(i)  A.L.Klv.  88.  113, 114. 

^vigny,  viii.  8.  373. 

(k)  ^'  Quare  etiam  si  peregrinua  cum  dve  padacatur  tenebitur  illis 
l^buB  "  (that  is,  the  Law  of  the  civis)  ;  *'  qaia  qui  in  loco  aliquo  con- 
trahit,  tanquam  subditus  temporarius  legibus  loci  subjicitur.  Plan^ 
aliud  erit  8i  in  mari  pactio  fiat  aut  in  vacua  insul&i  aut  per  literaa 
inter  absentes;  talia  enim  pacta  jure  solo  natures  reguntnr." — Lib. 
zi.  c.  ix.  6,  3. 

(0  Woobey  v.  Bailey y  7  Foster  (N,  H.),  217. 

Smith  V.  Smith,  Ibid,  244. 

(m)  Vide  post,  chapter  xlii. 

VOL.  IV.  N  N 
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out  of  it^  are  to  be  determined  by  the  laws  of  that  pro- 
vince (n). 

3.  Sureties^  indorsers^  and  guarantees  are  liable  according 
to  the  Law  of  the  place  of  their  Contract  (o). 

4.  The  Laws  of  the  state  where  a  note  is  made  payable 
govern  the  liabilities  of  the  parties  thereto ;  and  such  laws 
must  be  pleaded  and  proved  as  matters  of  fact  (p). 

DCCII  {q).  Casaregis^  whose  reasoning  is  adopted  by 
Story  (r),  points  out  that,  when  a  merchant  orders  his  cor- 
respondent to  buy  goods  for  him  in  a  foreign  country,  and 
the  correspondent  executes  the  order  by  buying  the  goo  is 
of  a  third  person,  two  contracts  are  created : "  duo  perficiuntur 
^^  contractus.  Primus,  mandati^  inter  mandantem  et  manda- 
**  torium,  alter,  emptionis  et  respective  venditionis  inter  eun- 
'^  dem  mandatorium,  uti  emptorem  nomine  mandantis,  et 
"  venditorem  ;  "  and  he  adds  both  these  contracts— namely, 
that  of  mandate  between  principal  (mandans)  and  agent 
{mandatarius)^  and  that  of  purchase  and  sale  between  the 
vendor  and  the  agent,  as  purchaser  in  the  name  of  the  prin- 
cipal— are  completed  or  created  in  the  place  of  residence  of 
the  agent  or  mandatarius. 

The  doctrine  of  Casaregis  on  this  subject  has  been  ac- 
cepted both  by  England  (s)  and  the  North  American  United 
States  {t). 


(n)  Peek  v.  Hibbard,  26  Vt  (3  Deane),  698. 

(o)  Walker  v.  ForheSy  26  Ala,  139. 

(p)  Pryor  v.  Wright,  14  Ark.  (1  Barb,),  189. 

For  notes  of  the  above  cases,  see  Putnam's  United  States  AhtiiiaI 
Digest,  vol.  ix.  (1855),  p.  378. 

(q)  Discursiis  legates  de  Commercioy  179,  ss.  1,  2. 

(r)  Story,  s.  285. 

(s)  ^'  If  I  residing  in  England  send  down  my  agent  to  Sootland,  and 
he  makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself  went 
there  and  made  them,"  the  Lord  Chancellor  observed,  in  PaUison 
V.  MiUs,  1  Dow  <fc  Clarke,  Bep.  342. 

The  same  Law  has  been  laid  down  with  respect  to  an  English  cor- 
poration contracting  by  its  agent  in  Scotland ;  the  Contract  is  to  be 
considered  a  Scotch  contract. — Albion  F.  d;  L.  Insurance  Company 
V.  MiUs,  3  Wilson  <h  Shaw's  Bep.  218,  233. 

(t)  Story  remarks  (s.  286,  note  2),  on  the  difficulty  of  reconciling 
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DCCIII.  A  similar  principle  is  applied  by  Casaregis  and 
adopted  by  Story  as  to  the  ratification  {u\  by  a  correspon- 
dent, of  a  purchase  made  by  an  agent  without  orders.  The 
Contract  is  to  be  considered  as  governed  by  the  Law  of  the 
place  of  purchase,  and  not  by  the  Law  of  the  place  of 
ratification,  because  that  refers  back  to  the  place  and  time  of 
purchase  (x). 

In  accordance  with  this  doctrine  the  acceptance  by  a  per- 
son in  one  country  of  a  bill  drawn  upon  him  by  a  person  in 
another  country,  is,  as  will  be  seen  (y),  a  Contract  in  the 
place  where  the  acceptance  is  made  (z). 

Savigny  (a)  admits  that  this  case  affords  a  just  excep- 
tion to  the  rule,  that  the  Law  of  the  domicil  of  each  sub- 
scriber or  acceptor  (  Unterzeichner)  should  govern,  and  cites 
the  Prussian  Law,  which  is  the  general  Law  of  Germany, 
on  this  point:  by  this  Law,  every  engagement  resulting 
from  a  bill  of  exchange  is  governed  by  the  Law  of  the  place 
in  which  the  engagement  is  made ;  if,  however,  the  bill  be 
invalid  by  the  law  of  the  place  in  which  it  is  made,  but 
valid  according  to  German  Law,  subsequent  endorsements 
made  in  Germany  are  valid ;  and  a  bill  drawn  in  a  foreign 
land  between  two  Germans,  if  conformable  to  the  German 
Law,  is  valid  in  Germany  (6). 

DCCIV.  Hertius  takes  this  view  of  a  conflict  of  Laws 


this  doctrine  with  what  appeared  to  be  the  opinion  of  the  court  and 
counsel  in  Aoebar  v.  Levi,  10  Bingham's  /2ep.  376,  379,  381.  The 
place  of  payment  and  delivery  is  in  that  case  different  from  the  place 
of  Contract :  no  decision^  however,  hostile  to  the  opinion  in  the  text 
was  given.  Of.  Story y  s.  262a,  n.  1,  s.  318,  n.  ;  Vidal  y.  TkomjMon, 
11  Martin's  (Amer,)  E^p,  23,  25  ;  b.  c.  6  Lotiis,  374 

(u)  lUUification  ia  ranked  by  Fo&lix  among  the  accidefUal  oonseq^iences 
of  a  Contract,  s.  113  ;  vide  post, 

(x)  Camegis'  Disc.  179,  ss.  20,  64, 76,  80,  83  ;  dted  Story,  s.  286,  n. 

(y)  Vide  post,  chapter  xliL 

(z)  Story,  8.  286. 

P,  Voetf  De  Stat.  s.  9,  c.  ii.  s.  14. 

(a)  VIII.  B.  373,  111. 

(6)  Fretissische  Oesetz-Sammlung  (1849),  68. 
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between  the  place  of  Contract  and  the  place  of  ratification. 
If  the  ratification  have  for  its  object  to  supply  additional 
proof  or  strength  to  the  Contrsct  ( ad  conciliandam  contra  etui 
majorem  Jidem\  then  the  Law  of  the  place  of  the  Contract 
is  to  prevail ;  but  if  the  ratification  gives  validity  to  the 
Contract  {ut  contractus  sit  validus),  then  the  Law  of  the 
place  of  the  ratification  is  to  prevail. 

This  view  does  not  seem  unreasonable,  though  Story  ap- 
pears to  discountenance  it  (c). 

DCCV.  A  difficult  question  (cf)  upon  the  Law  of  agency 
(e)  may  arise  out  of  mandatory  or  procuratorial  instrument?, 
called  in  England  letters  of  attorney  or  proxies.  It  may  be 
that  a  person  resident  in  one  state  has  authorised  by  a  letter 
of  attorney,  duly  executed  in  that  state,  his  agent  in  another 
state  to  sell  some  moveable  property  in  this  second  state. 
The  principal  dies,  the  agent  sells  the  property  in  ignorance 
of  but  after  the  death.  By  the  Law  of  some  states — e,ff. 
Massachusetts — the  death  of  the  principal  revokes  the  letter 
of  attorney,  and  the  act  of  the  agent  would  be  invalid ;  by 
the  Law  of  other  states — e.  g.  France  and  Louisiana — the 
act  of  the  agent  done  in  bona  fide  ignorance  of  the  death 
of  the  principal  would  be  valid  (/). 

If  the  principal  reside  in  the  state  the  Law  of  which  re- 
vokes the  letter  of  attorney,  and  the  agent  in  the  state  the 
Law  of  which  upholds  it,  which  Law  shall  govern  this  Con* 
tract? 


(c)  S.  2S6a. 

Hertii  opera  de  CoUis.  Leg%t/m,  s.  4,  n.  55. 

The  questions  arising  from  the  agency  of  the  master  of  a  ship  wiU 
be  considered  in  chapter  xli 

(d)  Story,  s.  2S6d, 

(e)  It  is  discussed  here,  though,  strictly  speaking,  perhaps,  it  belongs 
to  the  category  of  mediate  effects :  vide  anU,  p.  523,  et  pod, 

(J)  Story,  Conflict  of  Laws,  s.  286((Q  ;  On  Agency,  ss.  488-9. 
Code  Civil  of  Louisiana,  300. 
Code  Civil  {France),  AH.  2008. 
Pothier,  Oblig,  n.  81. 
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Though,  as  Story  {g)  remarks,  there  be  no  doubt  that 
when  an  authority  is  given  to  an  agent  to  transact  business 
for  a  principal  in  a  foreign  state,  the  authority  is,  in  the 
absence  of  proof  to  the  contrary,  to  be  construed  and  en- 
forced according  to  the  Law  of  that  foreign  state,  yet  he 
cannot  discover  that  this  question  has  ever  been  decided 
"  either  at  home  or  abroad."     It  would  seem,  however,  that 
his  opinion  rather  inclines  to  holding  that  the  Law  of  the 
state  in  which  the  principal  resided  should  prevail  (A).     But 
surely  the  first  principle  of  Private   International  Law — 
namely,  the  duty  as  well  as  the  expedience  of  upholding, 
wherever  it  is  possible,  hon&fide  transactions  with  the  sub- 
jects of  foreign  states — leads  to  a  different  conclusion,  and 
is  in  accordance  with  the  doctrine  of  France  and  Louisiana. 
DCCVI.  This  portion  of  the  subject,  relating  to  the  law 
applicable  to  contracts  concluded  by  a  correspondence,  may 
be  not  impertinently   closed  by  the  statement  of  Savigny's 
opinion.     He  observes  that — 

The  greater  number  of  contracts  flow  from  the  personal 

agreement  of  two  parties.  In  this  case  the  place  in  which  the 

parties  are  both  present,  is  also  the  place  in  which  the  obli- 

^'  gation  originates.      This  is  the  road  which  is  most  usually 

'^  travelled,  but  it  may  be  departed  from  by  various  ways. 

*^  For  instance,  a  particular  Law  or  the  will  of  the  parties 

may  render  the  observance  of  certain  formalities  necessary 

to  the  validity  of  the  Contract ;  such  as,  that  the  Contract 

'^  should  be  reduced  into  writing,  or  that  there  should  be  the 

"  intervention  of  a  notary  public  or  of  a  court  of  justice. 

*^  In  such  cases  the  true  place  of  the  Contract  is  the  place 
^'  in  which  these  formalities  are  executed,  for  previously  to 
*'  their  execution  neither  party  is  obliged. 

**  A  more  difficult  and  a  more  frequent  case  is  one  in 

{3)  S.  286(i. 

K>wvn^%  V.  ^tttt,  9  Fe,itr*9  (Amer,)  B^p.  607,  627-8. 

(/i)  The  analogies,  moreover,  to  which  Story  refers  as  to  the  limited 
authority  of  the  master  of  a  ship  are  questionable.  Vide  post, 
chapter  xli. 
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"which  the  Contract  is  made,  not  by  the  parties  in  person, 
but  by  the  intervention  of  an  agent,  or  by  deeds  signed  in 
different  places,  or,  lastly,  by  the  means  of  a  simple  cor- 
respondence by  letter.  As  to  this  class  of  cases  there  is  a 
great  difference  of  opinion  ;  such  a  case,  in  fact,  embracer 

**  three  distinct  questions,  although  the  greater  number  of 

"  writers  have  not  discriminated  them. 

"1.  In  what  place  was  the  Contract  ipade? 

2.  What  place  furnishes  the  jurisdiction  over  it? 

3.  What  place  furnishes  the  local  Law,  to  which  it  is 
subject  ? 

Upon  the  first  question  I  do  not  hesitate  to  answer,  that 
the  place  of  the  Contract  was  the  place  in  which  the  first 
"  letter  was  received,  and  from  which  an  afiirmative  answer 
"  was  sent ;  because  there  was  expressed  the  agreement  be- 
**  tween  the  wills  of  the  parties. 

"  The  writer  of  the  first  letter  is  therefore  to  be  con- 
sidered as  having  betaken  himself  to  the  residence  of  the 
other  party,  and  there  to  have  received  his  consent. 
*^  This  doctrine  has  been  adopted  by  various  writers ; 
"  others,  on  the  contrary,  raise  against  it  the  following  ob- 
"  jections. 

"  The  affirmative  answer  might  have  been,  they  urge, 
**  withdrawn  before  it  reached  its  destination ;  or  have  been 
*'  annulled  by  a  revocatory  declaration  :  the  Contract,  there- 
*'  fore,  is  only  complete  in  that  place  in  which  the  writer  of 
"  the  first  letter  received  the  answer,  and  became  aware  of 
the  consent  of  the  other  party. 

But  it  cannot  be  admitted  that  we  may  set  aside  the 
true  principles  of  Law  on  account  of  so  exceptional  a 
case.  It  most  frequently  happens  that  the  two  declarations 
"  succeed  each  other  without  the  least  difficulty  of  the  kind 
suggested ;  and  if  such  difficulty  should  appear,  the  quee- 
"  tion  could  not  be  decided  without  regard  being  had  to  a 
number  of  particular  circumstances ;  so  that  for  such  a 
case  the  perfectly  arbitrary  rule,  which  those  who  oppose 
my  opinion  lay  down,  would  be  wholly  insufficient. 
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I  pass  on  to  the  second  question — In  what  place  does  the 
jurisdiction  over  the  obligation  exist  when  the  Contract  is 
effected  through  the  medium  of  a  correspondence  by  letter? 
It  might  be  answered^  according  to  analogy^  in  that 
place  in  which  the  first  letter  was  received,  and  followed 
by  an  affirmative  answer.  But  this  is  absolutely  inadmis- 
^*  sible.  In  truth,  the  sender  of  the  first  letter  can,  at  the 
**  utmost,  be  only  likened  to  a  traveller ;  certainly  not  to  one 
'^  who  has  established  a  permanent  residence  at  the  domicil 
'^  of  the  other  party  :  he  has  not  therefore  submitted  himself 
'^  to  the  jurisdiction  of  that  place. 

"  A  Contract  made  through  the  medium  of  a  correspon- 
**  dence  can  only,  in  its  relation  to  each  party,  be  considered 
as  having  been  made  at  his  own  domicil,  and  as  subjected 
to  the  special  jurisdiction  which  appertains  to  every  obliga- 
tion considered  in  and  by  itself;  if,  nevertheless,  the  Con- 
tract specified  the  place  of  its  execution,  this  specification 
'^  would  determine  the  jurisdiction  over  the  obligation. 

The  particular  nature  and  exigencies  of  a  Contract 
affected  by  Promissory  Notes  or  Bills  of  Exchange  intro- 
duce important  modifications  of  these  principles.  Thus  in 
that  Law  of  Prussia  which  was  the  means  of  bringing 
about  the  new  Law  on  Promissory  Notes  and  Bills  of  Ex- 
change throughout  Germany — ^it  was  provided  that  not 
^^  only  did  the  place  of  payment  and  of  domicil  determine 
the  jurisdiction,  but  that  every  party  liable  upon  the  Pro- 
^  missory  Note  or  Bill  of  Exchange  might  be  cited  before 
^^  that  tribunal  in  which  an  action  upon  the  note  or  bill  had 
"  once  been  brought  or  founded." 

As  to  the  third  question  (f),  Savigny  is  of  opinion  that  the 
local  Law  is  that  of  the  place  of  execution  if  any  be  speci- 
fied ;  if  none,  then  each  party  remains  subject  to  the  Law 
of  his  own  domicil. 

DCCVII.  The  Prussian  Code  provides  that,  when  a 
different  Law  prevails  at  each  domicil  as  to  the  form  of  the 

(t)  VIII.  8.  373. 
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Contract,  that  Law  shall  be  followed  which  best  maintains 
the  Contract.  It  would  be,  Savigny  thinks^  in  accordance 
with  the  spirit  of  this  Law  to  apply  to  the  debt  or  obliga- 
tion of  each  party  the  Law  of  his  own  domicil.  He  again 
excepts^  on  account  of  their  peculiar  character,  notes  and 
bills  (A)  from  the  application  of  this  principle. 

DCC  VIIL  It  has  been  already  observed  (Z)  that  Grotius 
(m),  speaking  of  a  "pactio  inter  absentes  per  literas,"  has 
said,  ^^talia  enim  pacta  BolojurenaturcBreguntvLrJ^  Savigny 
regrets  that  writers  who  maintain  this  opinion  have  not 
stated  in  what  treatise  of  natural  Law  directions  upon  the 
subject  are  to  be  found. 

DCCIX.  Among  the  immediate  effects  of  the  Contract, 
Foelix  includes  the  delivery  of  the  thing  sold,  the  payment 
of  the  price,  the  actions  of  buyer  and  seller,  the  rights  of 
rescinding  or  dissolving  the  Contract  for  whatever  legal 
cause. 

DC  ex.  So  also  the  obligation  of  the  seller  to  bear  the 
loss  of  the  thing  sold,  occasioned  by  his  mora;  and  Deman- 
geat  adds,  the  obligation  of  the  buyer  to  pay  the  price,  not- 
withstanding the  loss  of  the  thing  sold,  when  that  loss  has 
not  been  caused  by  the  act  or  fault  of  the  seller,  the  obliga- 
tion to  pay  interest  and  all  incidents  connected  with  it,  but 
not  of  damage, — the  question  whether  the  obligation  be 
real  or  personal — whether  the  obligors  are  singly  or  jointly 
responsible,  the  question  of  acquittal  or  discharge  of  the 
obligation. 

DCCXL  Of  these  consequences  or  effects  of  the  Contract, 
the  following  have  been  the  principal  subject  of  discussion 
in  the  English  and  North  American  Courts. 


{k)  Vide  pod,  chapter  xlii. 

(I)  Vide  anti,  p.  545 ;  et  vide  MassS,  ed.  1874,  t.  iv.  329,  De  la  com- 
apondance. 

(m)  De  J,  B.  et  P.  L  ii.  c.  xi.  v.  3. 

See,  too,  HerL  de  commeatu  literamm,  ss.  16,  19  (Cowim.  vol.  i. 
p.  243). 
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DCCXII.  The  question  as  to  what  Law  shall  govern  the 
repayment  of  advances  made  by  a  merchant  in  one  8tate>  at 
the  request  of  a  merchant  resident  in  another. 

The  North  American  United  States  Courts  have  holden, 
that  the  undertaking  of  this  Contract  is  to  replace  the  ad- 
vance at  the  place  in  which  it  is  actually  made^  and  there- 
fore the  merchant  who  makes  the  advance  is  entitled  to  have 
it  replaced  there,  and  to  receive  interest  according  to  the 
Law  of  that  place.  So  the  United  States  Courts  have  also 
decided,  that  where  a  proposal  to  purchase  goods  is  made  by 
letter  sent  from  one  state  to  another  state,  and  is  assented  to 
in  the  latter  state,  the  Contract  of  sale  is  made  in  the  latter 
state  (n). 

It  is  of  course  competent  to  the  contracting  parties  to 
stipulate  that  the  advance  shall  be  replaced  and  the  interest 
paid  in  some  other  place,  or  according  to  the  Law  of  some 
other  place. 

So  if  a  security  for  a  debt  be  given  by  a  merchant  in  one 
state,  at  the  request  of  a  merchant  in  another,  the  Law 
of  the  place  in  which  the  security  is  given  governs  the  con- 
tract {o). 

DCCXIIL  On  the  same  principle  as  that  mentioned  in 
the  last  paragraph,  if  a  loan  be  made  in  one  state  and 
security  given  for  its  repayment  in  another,  the  Law  of  the 
place  of  the  loan  governs  the  Contract,  for  it  is  there  that 
the  money  is  covenanted  to  be  repaid. 

But  again :  it  must  be  observed,  that  the  express  or  im- 
plied will  of  the  contracting  parties  may  prevent  the  opera- 
tion of  this  general  rule.  For  instance,  if  the  security  be 
a  mortgage,  and  that  mortgage  is  to  be  actually  executed  in 


(n)  SUyryy  8.  286 ;  M^Intyre  v.  Parks,  3  Mete.  {Amer.)  207. 

(o)  Btoryy  ss.  284,  287. 

Lanusse  v.  Barber ,  3  WhecU<yn>^8  (Amer,)  Bep,  101,  146. 

ChraiU  v.  Healey,  2  CharuL  (Amer,)  Rep,  113: 

Bayle  v.  Bachorie,  6  Peier^s  (Amer.)  Bep,  635,  643,  644. 

Story  cites  also  Ilertii  Opera^  t.  i. ;  Be  ColL  leg.  s.  4,  u.  55. 

»S7oi*i/  does  not  cite  any  English  decision. 
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a  foreign  state^  and  the  money  paid  there,  that  is  the  place 
of  the  fulfihnent  of  the  Law,  and  the  Law  of  that  place 
must  govern,  though  the  money  has  been  advanced  else- 
where (/?).  "  Indeed,  Story  truly  remarks,  **  in  all  these 
*'  cases  we  are  to  look  to  the  real  intentions  of  the  parties 
'^  and  their  acts  as  expressive  of  them  "  (q), 

DCCXI V.  As  to  interest^  the  jurists  generally  speak  of 
three  kinds  of  interest : 

L  Interest  naturally  incident  to  the  Contract,  either  by 
express  or  implied  stipulation,  not  founded  on  any  wrongful 
act  of  a  party  {interit). 

2,  Interest  due  for  the  non-performance  of  the  Contract, 
which  the  English  call  damages^  and  the  French  dommages- 
hUerSts, 

3.  Interest  due  from  delay  in  the  due  performance  of  the 
Contract,  founded  therefore  on  the  wrongful  act  of  a  party, 
which  the  French  call  inter&ts  moratoires  (r). 

DCCX  V.  The  interest  due  or  accruing  upon  a  Contract 
is  to  be  paid  according  to  the  Law  of  the  place  of  the  per- 
formance of  the  Contract  {s). 

This  is  a  proposition  upon  which,  where  the  contract  for 


•  (i))  Story,  287(rt),  a.  293(6)  ;  De  Wolf  v.  J^o/wwaii,  10  WKtaUm^s 
{Amer,)  Rtp,  367,  383. 

(q)  S.  393  (6)  ;  JBowinaiyne  v.  Barrington,  9  Irish  Chanc  Eep.  p.  406 
(1859). 

(r)  Foelix,  s.  109,  p.  231,  2,  3,  n.  a.  234,  ed,  Demangeat  :  "Un  des 
effets  ordinairea  de  tout  acte  renfermant  Tengageinent  de  payer  une 
Bomme  d'argent  est  Pobligation  d'en  aervir  les  intt^rSta :  la  question  de 
aavoir  ai  cea  int^reta  aont  dua,  et  k  quel  taux,  se  r^^le  par  la  loi  du  lieu 
ou  le  contrat  a  ^t^  paaa^,  ou  du  lieu  fix^  pour  le  payement.  k  moina  que 
lea  partiea  n'aient  adopts  une  autre  loi  k  ce  aujet ;  "  but  the  dommages- 
iiUSrits,  and  according  to  Demangeat  the  interets  moratoires,  are 
governed  by  the  place  of  execution. 

(«)  Among  English  casea  aee  Montgomery  y.  Bridge,  2  Dow  <j&  Clark^s 
Rep.  297. 

Fergiisson  v.  Fyffe  8  CI.  db  Finn.  Rep.  121,  140. 

Conywr  v.  Bellamont,  2  Atk.  Rep.  382. 

Cash  V.  Kenfiion^  11  Vescy^s  Rep.  314. 

Robinson  v.  Bland,  2  Burr.  Rep.  1077. 

Harvey  v.  Archhvld,  3  Banu  et  C.  620. 
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the  interest  is  express,  the  Continental,  the  English,  and  the 
United  States  Lawyers  are  very  generally  agreed  {t).  The 
unanimity  is  not  so  complete  where  the  interest  is  to  be  tm- 
plied  (u),  the  English  and  the  United  States  Lawyers  holding 
that  the  same  rule  governs  this  case ;  while  some  of  the  con- 
tinental jurists  hold  that  the  domicil  of  the  creditor  in  some 
cases,  and  the  domicil  of  the  debtor  in  others,  should  furnish 
the  rule  of  Law. 

The  civil  Law,  if  the  place  of  Contract  be  identical  with 
the  place  of  performance  of  the  Contract  (a*),  appears  to  be 
in  favour  of  the  English  practice.  The  chapter  in  the 
Digest,  of  which  the  title  is  ^^  De  usuris,  et  fructibus,  et 
*^  causis,  et  omnibus  accessionibus,  et  mor&,"  opens  with  this 
position:  ^'Cum  judicio  bonss  fidei  disceptatur,  arbitrio 
judicis  usurarum  modus  ex  more  regionis  ubi  contractum  est 
constituitur,  ita  tamen  ut  legem  non  offendat "  (y). 

The  transaction  upon  which  the  interest  is  allowed,  must 
be  one  boncB  Jidti :  if  it  be  a  desire  for  defeating  the  usury 
laws  of  a  state,  it  will  be  justly  treated  as  a  fraud  and  a 
nullity  (z), 

DCCXVI.  It  is  proper  to  notice  in  this  place  a  serious 
conflict  in  the  decisions  of  the  North  American  United 
States  upon  this  question  of  interest  directly,  but  indirectly 
on  the  whole  question  of  Foreign  Contract. 

Stapleton  v.  Conway,  3  Aik,  Bep.  382. 

Dewar  v.  Spam,,  3  IMirfif.  ds  Host's  Rep.  425. 

Arnott  V.  Bedfemy  2  Carr.  <t  Fayne's  Bep,  88,  cannot  be  considered 
a  correct  exposition  of  the  law. 

Story,  88.  291,  296,  293(c),  note  3  ;  cf .  Story. 

2  Kent's  Comm.  Lect.  39,  460-1. 

(«)  Story,  8.  294. 

(tt)  Ibid.  296. 

(jc)  Thus  John  Voet  (t.  i.  p.  938),  Ad  Fond.  1.  xiii.  t.  i.  s.  6,  says, 
'^  Dummodo  meminerimus  ilium  propria  locum  contractus  in  jure  non 
intelligi,  in  quo  negotiiun  gestum  est,  sed  in  quo  pecuniam  ut  solvere  t 
se  quis  obligat."    He  refers  to  Dig,  1.  xlii.  t.  v.  s.  3. 

(y)  Dig.  xxii.  t.  i.  1,  et  vide  ib.  37 :  "  Usuras  venire,  cos  autcvi, 
qtue  in  regiotie  frequentantur,  ut  est  in  bonoe  fidei  jvdi4:iis  constiiutum." 

(z)  A^idrews  v.  Fond,  13  Ftiers*  (American)  Bep,  65,  77-8. 

Story,  B.  293(a). 
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The  supreme  court  of  Louisiana  (a)  decided,  in  a  case  of 
Foreign  Contract,  that  there  might  be  two  places  of  a  Con- 
tract— viz.  (1)  that  in  which  it  is  made,  locus  ubi  contractus 
celebratus  est;  (2)  that  in  which  it  is  to  be  performed,  or  in 
which  the  money  is  to  be  paid,  locus  ubi  destinata  solutio  est ; 
and  the  court  therefore  held,  that  if  the  Law  of  both  places 
be  not  violated,  with  respect  to  the  rate  of  interest,  the 
Contract  for  interest  would  be  valid  (i).  The  court  sup- 
ported this  position  by  referring  to  the  writings  of  several 
foreign  jurists.  IStory  impugns  both  the  decision  itself,  and 
the  authorities  on  which  it  is  founded. 

These  authorities,  he  contends,  nowhere  assert  (c) : 

1.  That  the  validity  of  the  same  Contract  is  not  to  be 
judged  of  throughout  and  in  all  its  parts  by  one  and  the 
same  Law. 

2.  That  a  Contract  is  valid  notwithstanding  that  it  neither 
complies  with  the  Law  of  the  place  where  it  was  made,  nor 
the  Law  of  the  place  where  it  is  to  be  performed. 

3.  That  the  passages  cited  by  the  court  from  jurists,  are 
either  those  in  which  they  were  considering  the  form  of  the 
Contract ; 

4.  Or  the  mode  of  execution^  when  the  places  of  making 
and  performing  happened  to  be  identical ; 

6.  Or  the  interpretation  and  extent  of  contracts  generally ; 

6.  Or  the  rule,  where  the  Contracft  is  made  in  one  (the 
same)  place. 

7.  That  several  of  those  jurists  expressly  admit  that, 
where  the  Contract  is  made  in  one  place,  and  is  to  be  per- 
formed in  another,  the  latter  is  the  locus  contractusy  and 


(a)  Story y  b.  298  to  b.  301.    8toryy  b.  301  (a,  6,  c). 

(6)  Story,  b.  298. 

Depau  V.  HwmphreySy  20  Martin's  (American)  Rep.  p.  1 ;  s.  c.  10 
Louis,  p.  1 ;  sustained  in  Chapman  v.  Bobertson,  6  Paiges  (American) 
Hep.  627,  634. 

But  Hoe  Van  Schaike  v.  EdvMrds,  2  John.  (Amer*)  Ch.  cases,  356. 

(c)  Stonj,  ss.  299(a),  301(a,  b). 
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furnishes  the  rule  in  all  respects  except  as  to  the  form  and 
mode  of  execution. 

8.  That  they  all  agree,  that  as  to  payment  or  performance 
the  place  of  performance  is  to  govern,  and  that  interest  is 
but  an  incident  or  accessary  to  the  principal, 

9.  That  the  subject  of  interest  is  expressly  treated  of  by 
those  jurists,  and  without  any  exception  as  to  the  application 
of  the  general  rule,  and  the  learned  writer  and  judge  exa- 
mines the  positions  of  Alexander,  Burgundus,  Everhardus, 
Christinasus,  Gregorio,  Lopez,  Dumoulin  or  Molinseus, 
Boullenois,  Paul  Voet,  John  Voet,  Huberus,  and  the  famous 
passage  in  the  great  civilian  Bartolus,  which  is  in  fact  the 
parent  of  all  commentaries  upon  the  conflict  of  Laws  (df), 
and  contends  that  the  result  of  his  examination  justifies  the 
positions  which  have  been  just  mentioned. 

The  English  Courts  would  probably  extend  the  doctrine 

laid  down  by  Lord  Mansfield  (e),  that  the  place  of  payment 
^  furnished  the  Law  of  the  Contract,  to  interest  as  well  as 

principal,  and  would  therefore  support  Story's  opinion,  and 

not  the  judgment  of  the  Court  of  Louisiana. 

DCCXVII.  The  American  Chancellor,  Kent,  agreeing 

with  the  decisions  of  Lord  Hardwicke  (y),  sums  up  the  Law 

on  this  subject  in  these  words : 

"  The  Law  of  the  place  where  the  Contract  is  made  is 

'*  to  determine  the  rate  of  interest,  when  the  Contract  speci- 
fically gives  interest ;  and  this  will  be  the  case,  though  the 
loan  be  secured  by  a  mortgage  on  land,  in  another  state, 

"  unless  there  be  circumstances  to  show  that  the  parties  had 
in  view  the  Law  of  the  latter  place  with  respect  to  interest. 
When  that  is  the  case  the  rate  of  interest  of  the  place  of 
payment  is  to  govern  "  (y). 


(d)  Story,  s.  299  to  s.  304. 

(e)  Vide  Mtpra,  p.  496  ;  Rohirhson  v.  Bland,  2  Burr,  E^,  1077. 
(/)  Cormor  v.  Bellamont,  2  Ath,  Bep.  381. 

Stapleton  v.  Conway,  3  Ath,  Bep,  727 ;  1  Vesey  9en.  Bep,  429  ;   et 
vide  Dewar  v.  Span,  3  Dumford  ds  East's  Bep.  425. 
(g)  2  Kent's  Comm.  Led.  39,  p.  576  (1851). 
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Another  instance,  if  another  were  wanting,  of  the  ambi- 
guity and  impropriety  of  the  expression  lex  loci  contractus 
when  used,  without  explanation,  to  convey  the  true  rule 
upon  this  matter  of  Foreign  Contracts. 

The  language  of  Paul  Voet  (A)  upon  this  matter  is  worthy 
of  attention :  ^^  Ne  tamen  hie  oriatur  confusio — hcum  con- 
"  tractus  duplicem  facio,  aliuniy  ubi  Jit,  de  quo  jam  dictum, 
**  alium  in  quem  destinata  solutio.  Ilium  locum  verum, 
hunc  fictum,  appellat  Salicet  (in  L.  L  C.  de  Summ.  Trin. 
n.  4).  Uterque  tamen  rectS  locus  dicitur  contractC^s,  etiam 
secundum  leges  civiles,  licet  postremus  aliquid  fictionig 
contineat.  Hinc  ratione  effectus  et  complementiv^m&cicm^ 
'*  tract&s  spectatur  ille  locus  in  quem  destinata  est  solutio. 
''  Id  quod  ad  modutn,  mensuram,  tisuras,  et  negligentiamy  et 
**  moram  post  contractum  initum,  accedentem,  referendum 
''  est." 


QC)  De  SiatvJt,  eorumque  concurau^  a.  ix.  c.  xL  n.  11,  12,  cited  by 
Booco,  p.  344. 


it 
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CHAPTER    XXXVIL 

THIRD  DIVISION— MEDIATE  EFFECTS  OR  ACCIDENTAL 
CONSEQUENCES  OF  CONTRACTS— DAMAGES — CURRENCY 
— story's  COLLATERAL  INCIDENTS,  ARISING  feY,  (1) 
OPERATION  OP  LAW,  (2)  ACT  OP  THE  PARTIES — 
LIENS,  PRIORITY  OP — LIABILITY   OP   PARTNERS. 

DCCXVIIL  We  have  now  to  consider  the  ^Airrf  division 
of  the  subject — viz.  The  mediate  effects  and  accidental  conse^ 
quences  of  Contracts  (a).  "  We  have  called  (Rocco  {b)  says) 
^*  the  accidental  consequences  of  contracts,  those  which  neither 
'^  mediately  nor  immediately  are  derived  from  them,  but  which 
^*  take  their  origin  from  facts  subsequent  to  the  contracts 
*'  themselves ;  from  circumstances  which  intervene  and  effect 
''  (Jie  status  and  the  relation  in  which  the  contracts  have  placed 
*^  the  parties."  Between  these  consequences  and  those  dis- 
cussed in  the  last  chapter  (c)  there  are  grave  distinctions. 
**  The  former,  when  the  Contract  is  made  in  our  kingdom, 
are  governed  by  our  laws ;  the  latter  are  subject  to  the  laws 
of  the  place  in  which  the  fact  which  produced  them  hap- 
pened." These  accidental  consequences  are  called  suites  by 
Foelix  (rf),  as  distinguished  from  effects. 

DCCXIX.  One  of  the  most  important  of  these  accidental 
consequences  of  a  Contract  is  the  right  to  damages  {dom-- 
maffeS'interStSy  and  interits  moratoires)  arising  out  of  delay^ 
de  nwrd  {la  demeure  dans  rexecution)y  in  the  fulfilment  of  it. 


(a)  Vide  anU,  p.  523. 

(b)  P.  340. 

(c)  Immediate  and  mediate. 
id)  S.  109,  ed.  Dem.  p.  234. 
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Story  ((f)  is  of  opinion  that  the  rule,  as  to  the  Law  which 
shall  govern  the  assessment  of  damages^  and  determine  their 
rate,  is  analogous  to  the  rule  of  Law  respecting  interest 
which  has  been  just  discussed. 

Thus  the  United  States  Courts  have  decided,  that  if  a 
note  be  made  in  a  foreign  country,  for  the  payment  of  a 
certain  sum  in  sugar  at  a  valuation,  and  there  be  a  breach  of 
the  Contract,  the  Law  of  the  place  governs  the  assessment 
of  the  damages  (e). 

The  same  principle  is  applied  in  fixing  the  rate  of  damages 
for  dishonoured  bills  of  exchange  (f), 

DCCXX.  The  right  to  damages  arises  also  from  wrong 
done  to  property,  that  is,  in  this  branch  of  Private  Interna- 
tional Law,  to  personal  property,  or  ex  delicto,  perhaps  more 
properly  ex  malejicio.  Thus,  if  a  ship  in  foreign  or  colonial 
waters  be  wrongfully  seized  or  appropriated,  the  interest  of 
that  locality  will  be  allowed  by  way  of  damages  against  the 
wrongdoer  {g). 

DCCXXI.  A  question  {k)  often  mooted,  and  not  very 
satisfactorily  or  consistently  settled  either  by  the  English  or. 
the  United  States  Tribunals,  arises  with  respect  to  the  value 
of  the  currency  by  which  the  amount  of  a  debt,  which  has  been 
contracted  in  one  country  and  is  sued  for  in  anotlier,  is  to  be 
ascertained. 

The  following  predicaments  appear  to  embrace  the  cases 
which  arise  under  this  head : 

1.  Where  the  par  value  between  the  currencies  of  the  two 
countries  is  nominal  or  established  by  Law. 


(d)  S.  307. 

(c)  Story y  8.  307. 

Covrtais  v.  Carpentier,  1  Wash,  Circ,  (Amer.)  Bep,  376. 

(/)  SlacumY.  Pomeroyf  6  Or<mch*8  (Amer.)  Rep.  p.  22. 

HazUhurst  v.  Kea/n,  4  ChU^s  (Amer,)  Bep.  19. 

(g)  Skins  v.  East  India  Company,  1  P.  WiUianu^  Bep,  394^. 

Story,  8.  307. 

Consegua  v.  WiUings,  Peters^  Circuit  Bep.  226,  303. 

(h)  ^ory,  8.  307  to  8. 313. 
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2.  Where  there  is  no  established  par. 

3.  Where  the  debt  has  been  contracted  to  be  paid  in  a 
particular  specified  coin. 

4.  Where  the  currency  between  the  time  when  the  debt 
was  contracted  or  became  due,  and  the  time  of  actual  pay- 
ment, has  suffered  a  depreciation  in  value. 

DCCXXII.  With  respect  to  these  four  predicaments 
there  are  two  general  propositions,  the  latter  being  indeed  a 
necessary  conclusion  from  the  former,  which  applies  to  them 
all. 

First,  the  primary  consideration  in  all  cases  is,  in  what 
place  was  the  money,  according  to  the  original  Contract, 
payable ;  for  the  creditor,  in  whatever  place  he  may  sue,  is 
entitled  to  have  an  amount  equal  to  what  he  must  pay,  in 
order  to  remit  it  to  the  place  in  which  it  is  payable  (i). 

This  rule  is  well  expressed  by  the  two  Voets(  A).  John 
Voet  says,  ^^  Quid  si  in  specie  dc  nummorum  aut  reddituum 
*'  solutione  difficultas  incidat,  si  forte  valor  sit  immutatus ; 

an  spectabitur  loci  valor,  ubi  contractus  erat  celebratus,  an 

loci  in  quem  destinata  eratsolutio  ?  Respondeo,  ex  generali 

reguld  spectandum  esse  loci  statutum^  in  quem  destinata 

erat  solutio  "  (/). 

Paul  Voet  says,  "  Si  major,  alibi  minor,  eorundem  num- 
^^  morum  valor  sit  in  solutione  faciend^,  non  tam  spectanda 
"  potestas  pecuniae,  quae  est  in  loco,  in  quo  contractus  cele- 
*^  bratus  est,  quam  potius  quas  obtinet  in  regione  illd  in  qu& 
*'  contractus  implementum  faciendum  est "  (tw). 

The  second  general  proposition  flows  as  a  natural  conclu^ 
sion  from  that  which  has  just  been  stated — ^viz.  That  the 
creditor  is  entitled  to  receive  that  sum  in  the  currency  of 
the  state  in  which  the  suit  is  brought,  to  which  he  is  entitled 
in  the  state  in  which  the  debt  is  payable,  a  sum  calculated 


(i)  ^ory,  8.  310. 

(Jc)  Stoi'y,  8.  309,  310,  cites  these  authorities  in  the  notes. 
(l)  De  Stat  8.  9,  c.  ii  8.  15. 
(m)  Ad  Fandcc.  1.  xii.  t.  i.  25. 
VOL.  IV.  O  O 
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therefore  by    the    real  and  not  the    nominal  par  of  ex- 
change (n). 

This  is  the  doctrine  generally  adopted  by  continental 
jurists.  With  respect  to  the  third  predicament — namely, 
where  the  Contract  is  to  be  paid  in  a  particular  specified  coin. 
Story  (o)  is  of  opinion  that  the  mint  value,  not  the  mere 
bullion  value,  of  the  coin  in  the  state  in  which  the  coin  is 
issued,  furnishes  the  proper  standard,  because  it  is  referred 
to  by  the  parties  by  its  descriptive  name  as  coin. 

DCCXXIII.  It  unfortunately  happens,  that  tlie  decisions 
of  the  tribunals  in  England  and  of  the  North  American 
United  States  are  by  no  means  uniform ;  they  are  indeed 
inconsistent  both  in  a  national  and  an  international  point  of 
view. 

Story  goes  so  far  as  to  pronounce  that  "  there  is  an  irre- 
"  concileable  difference  in  some  of  the  authorities  on  this 
"  subject "  (p).  It  is  probable  that  the  increased  and  happily 
increasing  knowledge  both  of  the  civil  and  of  foreign  Law 
in  both  states,  may  lead  to  judgments  settled  on  the  sound 
principles  of  general  jurispioidence  (q). 

DCCXXIV.  The  fourth  predicament  relates  to  the  de- 
preciation of  money  between  the  time  when  the  debt  was 


(n)  Story,  s.  309.     Cash  v.  Kcnnuon,  11  Vesey^s  Bep.  314  {Lord 
Eldon). 
(o)  S.  309. 
(p)  S.  311  (a). 

(q)  The  English  caaes  are  Ekins  v.  East  Lidia  Company,  1  Peert 
Williams'  Rep,  396  (Lord  Chancellor  Cowper,  1717). 
Delegal  v.  Naylor,  7  Bingham's  Rep,  460. 

Scott  V.  Bevan,  2  Bam,  db  Adolphus*  Rep.  (1831,  Lord  Tenterden 
C.J.) 

Lee  V.  Wilcocks,  5  Serge  d:  Rawle's  Rep,  48. 

Stapleton  v.  Conway,  1  Vesey's  {Sen,)  Rep,  427  (1750,  Lord  Chan- 
cellor). 

Rourke  v.  Ficketts,  10  Vesey's  Rep,  332  (1804,  Master  of  the  Rolls). 
Saunders  v.  Brake,  2  Atk,  Rep,  466  (1742,  Lord  Chancellor). 
Cask  V.  Kennion,  11  Vesexfs  Rep,  314  (1804-5,  Lord  Chancellor). 
Cockerell  v.  Barber,  16  Vesey's  Rep,  461  (1809-10,  Lord  Chancellor). 
I>unganno7i  v.  Hackett,  1  Eq,  Cases  Abridg.  288-9. 


OBLIGATION — CONTRACT— CURRENCY.  563 

contracted  or  due>  and  the  time  when  it  is  actually  paid ; 
Nobilissima  qvcestio,  as  it  has  been  not  improperly  desig- 
nated (r). 

This  question  may  present  itself  in  two  very  different 
forms : 

1.  As  a  case  of  International  Law  arising  ex  delicto  of  a 
wrongdoer,  whether  a  state  or  an  individual. 

2.  As  a  case  of  International  Law  arising  out  of  a  Con- 
tract between  individuals,  the  subjects  of  or  domiciled  in 
different  states,  or  from  the  dispositions  of  a  unilateral  act, 
such  as  a  will  or  deed  executed  by  an  individual  who  is  a 
subject  of  or  domiciled  in  one  state,  which  affects  the  rights 
of  an  individual  who  is  a  member  of  or  domiciled  in  another 
state. 

DCCXXV  (*).  As  to  the  case  of  the  wrongdoer,  it  has 
no  analogy,  as  Sir  William  Grant  observed,  to  the  case  of 
creditor  or  debtor ;  the  obligation  on  the  wrongdoer,  be  he 
a  government  or  an  individual,  is  to  undo  the  wrong  act  and 
put  the  party  into  the  same  situation  as  if  he  had  never  done 
it.  So  in  the  case  reported  by  Sir  John  Dayies :  he  says, 
"  Two  cases  were  put  by  the  judges  who  were  called  to  the 
assistance  of  the  Privy  Council,  although  they  were  not 
positively  and  formally  resolved ;  "  he  says,  "  it  is  said,  if 
a  man  upon  marriage  receive  1000/.  as  a  portion  with  his 
wife,  paid  in  silver  money,  and  the  marriage  is  dissolved 
causd  pr econtr actus ^  so  that  the  portion  is  to  be  restored, 
it  must  be  restored  in  equal  good  silver  money,  though  the 
state  shall  have  depreciated  the  currency  in  the  meantime. 
'*  So,  if  a  man  recover  lOOZ.  damages,  and  he  levies  that  in 
good  silver  money,  and  that  judgment  is  afterwards  re- 
versed, by  which  the  party  is  put  to  restore  back  all  he  has 
received,  the  judgment-creditor  cannot  liberate  himself  by 


SC 
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(r)  Vinnius  ad  instU.  1.  iii.  t.  xv. 

(«)  FUkingUm  v.  Commissioners  for  Claims  on  J^ratkje,  2  Knapp*s 
Privy  Co^incU  BeportSj  p.  19.  Thia  is  tho  leading  case  on  this  sub- 
ject. 

o  0  2 
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merely  restoring  lOOZ.  in  the  debased  currency  of  the  time, 
but  he  must  give  the  very  same  currency  that  he  had  re- 
"  ceived."  And,  as  Sir  W.  Grant  observes :  "  That  pro- 
"  ceeds  upon  the  principle,  that  if  the  act  is  to  be  undone,  it 
^^  must  be  completely  undone,  and  the  party  is  to  be  restored 
^^  to  the  situation  in  which  he  was  at  the  time  the  act  to  be 
"  undone  took  place." 

2.  In  the  case  of  the  Contract  or  other  civil  act  of  indi- 
viduals, the  opinions  of  jurists  of  all  states  are  much  divided. 
Some,  among  whom  are  the  great  names  of  Dumoulin,  Hoto- 
mannus,  and  Donellus,  fix  upon  the  time  of  the  making  the 
Contract  {tempus  contractus)  as  governing  the  question  of 
the  value.  Others,  among  whom  are  Bartolus,  Baldus,  De 
Castro,  and  the  favourite  authority  on  this  subject,  Vinnius, 
fix  upon  the  time  of  pajrment  {tempus  solutionis).  Vinnius, 
however,  sums  up  judicially  the  case  as  follows :  **  Siquidem 
"  neutri  contrahentium  injuriam  fieri  volumus,  ita  definien- 
^^  dum  videtur,  ut  si  bonitas  monetcs  intrinseca  mutata  sit, 
^^  tempus  contractus^  si  extrinseca,  id  est  valor  imposititius, 
^'  tempus  solutionis  in  solutione  facienda,  spectari  debeat"(«). 
Or,  as  he  is  happily  paraphrased  by  Sir  W.  Grant  in  the 
leading  case  above  referred  to : 

"  He  takes  the  distinction,  that  if,  between  the  time  of 
'"  contracting  the  debt  and  the  time  of  its  payment,  the  cur- 
rency of  the  country  is  depreciated  by  the  state,  that  is 
to  say,  lowered  in  its  intrinsic  goodness,  as  if  there  were 
a  greater  portion  of  alloy  put  into  a  guinea  or  a  shilling, 
"  the  debtor  should  not  liberate  himself  by  paying  the 
^'  nominal  amount  of  his  debt  in  the  debased  money,  that  is, 
"  he  may  pay  in  the  debased  money,  being  the  current  coin, 
*^  but  he  must  pay  so  much  more,  as  would  make  it  equal  to 
"  the  sum  he  borrowed.  But  he  says,  if  the  nominal  value 
"  of  the  currency,  leaving  it  unadulterated,  were  to  be  in- 
**  creased,  as  if  they  were  to  make  the  guinea  pass  for  30*., 
"the  debtor  may  liberate  himself  from  a  debt  of  1/.  10^.  by 

(ii)  Vinnius  ad  Instit,  lib.  iii.  tit.  xv.  Textus  de  tMUxu)  comm,  n.  12. 
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**  paying  a  guinea,  although  he  had  borrowed  the  guinea 
"  when  it  was  but  worth  2l5."  (y). 

DCCXXVI.  It  is  to  be  observed,  however,  that  Vinnius 
accompanies  his  statement  of  the  Law  on  this  subject  with 
the  caution,  invariably  applicable  to  all  questions  of  foreign 
Contract,  "  intellige  si  nihil  de  e&  re  expresse  dictum  sit, 
"  neque  mora  intervenerit." 

DCCXXVII.  Sir  John  Davies,  in  his  report  of  "  Le 
"  case  de  mixt  moniesy^  reports  the  opinion  of  the  judges 
upon  the  following  point  {z)  :  A  bond  was  given  in  England 
for  the  payment  of  lOOZ.  sterling,  current  and  lawful  money 
"  of  England,"  to  be  paid  in  Dublin,  Ireland  ;  and  between 
the  time  of  giving  the  bond,  and  its  becoming  due.  Queen 
Elizabeth,  by  proclamation,  recalled  the  existing  currency 
in  Ireland,  and  issued  a  new  debased  coinage  (called  mixed 
money),  declaring  it  to  be  the  lawful  currency  in  Ireland. 
A  tender  was  made  in  this  debased  coin,  or  mixed  coin,  in 
Dublin,  in  payment  of  the  bond.  The  question  before  the 
Privy  Council  of  Ireland  was,  whether  the  tender  was 
good,  or  ought  to  have  been  in  currency  or  value  equal  to 
the  current  lawful  money  then  current  in  England.  The 
court  held  the  tender  good :  first,  because  the  mixed  money 
was  current  lawful  of  England,  Ireland  being  within  the 
sovereignty  of  the  British  Crown,  before  the  day  of  pay-^ 
ment{a) ;  and  secondly,  because  the  payment  being  to  be  in 
Dublin  (fe  lieu  de  payment),  it  could  be  made  in  no  other 
currency  than  the  existing  currency  of  Ireland,  which  was 
the  mixed  money  (J). 

Story  (c)  observes  upon  this  statement,  that  **  the  court 
"  do  not  seem  to  have  considered,  that  the  true  value  of  the 
"  English  current  money  might,  if  that  was  required  by  the 


(y)  2  Knapp's  P.  C.  Bep.  p.  19. 

(z)  Stonfs  Conflict  of  Laws,  ch.  viii.  a.  313,  note  2,  p.  502. 
(a)  Sir  John  Davies^  BeportSy  p.  27,  6th  Resolution. 
(&)  This  ifl  not  noticed  by  Story  in  his  abstract  of  the  sentence, 
which  I  have  generally  followed, 
(c)  Ibid. 
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*'  bond,  have  been  paid  in  Irish  currency,  though  debased, 
"  by  adding  so  much  more  as  would  bring  it  to  the  par.  And 

it  is  extremely  diflBcult  to  conceive,  how  a  payment  of 

current  lawful  money  of  England  could  be  interpreted  to 
"  mean  current  or  lawful  money  of  Ireland,  when  the  cur- 
"  rency  of  each  kingdom  was  different,  and  the  royal  pro- 
"clamalion  made  a  distinction  between  them,  the  mixed 
"  money  being  declared  the  lawful  currency  of  Ireland  only." 
— This  is  a  very  fair  observation :  but  it  is  not  equally  fair 
to  say, — "  that  perhaps  the  desire  to  yield  to  the  royal  pre- 
"  rogative  of  the  Queen  a  submissive  obedience,  as  to  all 
**  payments  in  Ireland,  may  account  for  a  decision  so  little 
"  consonant  with  the  principles  of  Law  in  modem  times." 

DCCXXVIII.  Story,  however,  Avith  due  submission  to 
so  high  an  authority  be  it  said,  does  not  appear  to  me  to 
have  stated  this  case  with  sufficient  fulness ;  he  does  not 
notice  the  argument  from  the  expression  current  (d)  money, 
namely,  that  these  terms  in  a  Contract  referred  to  a  future 
time,  and  that  "  verba  currentts  monet«  tempus  solutionis 
"  designant."  The  term  current  in  a  itu7/,  the  judges  said, 
would  convey  a  different  sense,  because  the  testator  in  a 
bequest  of  so  much  cuiTent  money  would  intend  to  refer  ad 
tempus  conditi  testamenti.  Nor  does  there  appear  to  be  any 
ground  for  the  assertion,  that  the  judges  were  influenced  by 
a  servile  submission  to  the  royal  prerogative.  The  decision 
turned  in  some  measure  upon  the  locus  solutionis  being  Dub- 
lin, though  the  locus  contractus  was  London. 

Story  cites  a  jmssage  from  Pothier,  and  states  that  he 
differs  from  Vinnius ;  he  might  have  added,  that  this  great 
jurist  argues,  however  unconsciously,  in  accordance  with 
the  decision  of  the  judges  in  the  case  of  the  mixed  moneys. 

Pothier,  in  his  "  Traite  du  Contrat  de  Vente  "  (e),  deals 
with  the  question  of  a  seller's  reserved  right  to  repurchase 
{remere),  and  thus  expresses  himself :  "  II  nous  reste  k  ob- 


{d)  Davies*  Eep.  p.  27. 

(e)  Partie  v.  c.  ii.  0.  6,  n.  415. 
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server  &  I'dgard  du  prix^  qu'il  peut  etre  rendu  en  une  mon- 
noie  diff^rente  de  eelle  en  laquelle  il  a  ^t^  paye.  S'il  a 
^t6  paye  au  vendeur  en  or,  le  vendeur  peut  le  rendre  en 

"  espSces  d'argent,  et  vice  versa.  Pareillement,  quoique 
depuis  le  paiement  du  prix  qui  a  et6  fait  au  vendeur, 
les  espSces,  dans  lesquelles  il  a  ete  pay^  soient  augment6es 

'^  ou  diminu^es ;  quoiqu'elles  aient  (ite  decri^es,  et  qu'au 
temps  du  remdre  il  y  en  ait  de  nouvelles  qui  soient  de 
meilleur  ou  de  plus  mauvais  aloi,  le  vendeur  qui  exerce  le 

^^  remer£  doit  rendre  en  especes  qui  aient  cours  au  temps 
auquel  il  exerce  le  remer^  la  meme  somme  ou  quantity 
qu'il  a  re9ue  en  paiement,  et  rien  de  plus  ni  de  moins.  La 
raison  est  que,  dans  la  monnoie,  ce  ne  sont  pas  les  especes 


^'  que  Ton  considdre,  mais  seulement  la  somme  ou  valeur  que 
^*  le   souverain  a  voulu  qu'elles  signifiassent.     JEa  materia 


forma  publicd  percussa  usum  dominiumque  non  tam  ex  suIh 
stantid  prcebet  quimex  quantitate  ;  L.  1.  ff.  de  contr,  empt 
Ce  ne  sont  pas  tant  les  especes  que  le  vendeur  est  cens4 
avoir  re9ues,  lorsque  le  prix  lui  a  616  paye,  que  la  somme 
^'  ou  valeur  signifi^e  par  ces  especes ;  et  par  consequent  il 
"  doit  rendre,  et  il  lui  suffit  de  rendre,  la  meme  somme  ou 
valeur  en  des  especes  qui.  aient  cours,  et  qui  soient  les 
signes  autoris^s  par  le  prince  pour  signifier  cette  valeur." 
And  Pothier  adds,  ^'Ce  principe  ^tant  certain  dans  notre 
*^  pratique  Fran9oise,  il  suffit  de  I'avoir  expos6 ;  il  retranche 
"  toutes  les  questions  que  les  docteurs  font  sur  les  changemens 
**  de  monnoie,^^ 

DCCXXVIIIa.  In  the  Supreme  Court  of  the  United 
States  the  question  of  the  solution  of  obligation  by  payment 
of  money  according  to  the  standard  of  currency  at  the  time 
of  the  contracting  of  the  obligation,  or  according  to  the 
standard  prevailing  at  the  time  of  payment,  has  been  lately 
several  times  discussed  with  conflicting  results.  But  finally, 
it  appears  that  a  majority  of  the  Court  have  holden  that 
when  the  Contract  was  one  for  payment  of  money  merely, 
the  Legal  Tender  Acts  of  the  United  States  make  a  pay- 
ment in  notes,  though  of  a  greatly  depreciated  value^  suf- 
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ficient ;  but  if  the  Contract  was  express  for  the  payment  in 
coin^  it  must  be  satisfied  by  payment  in  coin  and  not  in 
notes  (/). 

DCCXXIX.  Under  this  head  of  mediate  effects  or  ac- 
cidental consequences^  it  may  be  permitted  perhaps  to  range 
the  following  incidents  of  Contracts^  which  are  treated  of  by 
Story  under  the  head  of  collateral  incidents  (g). 

They  arise  either  by  (a)  operation  of  Law,  or  {fi)  by  act 
of  the  parties  ;  viz. — 

1.  The  liability  of  partners. 

2.  The  right  of  redemption — e.g.  of  an  assigned  debt. 

3.  The  right  of  warranty. 

4.  The  right  of  discussion ;  that  is,  properly  speaking, 
the  obligation  of  the  creditor  to  proceed  against  or  discuss 
the  principal  solvent  debtor,  before  he  can  attach  the 
surety. 

5.  The  liens  incident  to  a  Contract ;  e.  g. — 

a.  The  lien  of  a  vendor  upon  lands  or  goods  until  the  pur- 
chase money  be  paid. 

/3.  The  right  of  stoppage  in  transitu  (h)  in  case  of  the  in- 
solvency of  the  purchaser. 

y.  The  lien  of  a  bottomry  bond. 

&  Of  mariners  on  the  ship  for  their  wages. 

s.  The  lien  for  priority  of  payment  in  certain  obligations. 
This  question  is  partly  considered  in  some  subsequent  obser- 
vations on  the  transfer  of  obligations. 

DCCXXX.  Story  pronounces  his  opinion,  that  with  re- 
gard to  these  and  the  like  cases  the  general  Law  is,  that 
wherever  the  liability,  the  right,  the  lien,  or  the.  privilege  is 


(/)  Brmiscm  v.  Bodes,  7  WaUace,  229  (1868)  ;  Hepburn  v.  Oriswoldj 
8  Ih.  603  (1869) ;  Legal  Tender  Cases,  12  Ih.  457  (1870) ;  and  subse- 
quent  caseA 

(g)  SS.  322,  322a.  3226.  These  would  fall  under  Bocco's  division 
of  mediate  consequences,  sometimes  called  natural  consequences  by 
jurists,  because  Rooco  says  they  do  not  touch  the  substance  of  the 
Contract,  but  are  a  natural  appendage  to  it.    See  Kocoo,  pp.  329-333. 

{h)  Vide  vost,  chapter  zli. 
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created  by  the  Law  of  the  place  in  which  the  Contract  is 
made^  it  will  be  respected  and  enforced  by  the  Law  of  the 
country  in  which  the  Contract  is  executed  (i). 

It  is  also  said  by  the  same  high  authority,  that  the  con- 
verse of  this  proposition  is  true,  that  if  the  lien  or  privilege 
does  not  exist  in  the  place  in  which  the  Contract  is  made,  it 
will  not  be  allowed  in  the  place  in  which  it  is  executed,  or 
in  which  a  suit  is  brought  to  enforce  its  execution,  although 
the  Law  of  that  place  would  sustain  it  (A). 

Foreign  jurists,  however,  though  generally  agreeing  in 
this  doctrine  with  respect  to  liens,  not  unfrequently  distin- 
guish between  their  effects  upon  moveable  and  immoveable 
property ;  governing  the  liens  on  the  latter  lege  rei  sitcB,  and 
the  former  lege  loci  contractus  (/). 

DCCXXXL  The  recognition  of  the  lien  does  not  imply 
the  recognition  of  its  title  to  priority  over  other  liens,  be- 
cause such  right  of  priority  attached  to  the  lien  in  the  place 
of  its  creation.  The  doctrine  of  the  North  American 
United  States  Courts  is,  that  "  the  right  of  priority  forms 
"  no  part  of  the  Contract,  it  is  extrinsic  and  rather  a  per- 
"  sonal  privilege  dependent  on  the  Law  of  the  place  where 
"  the  property  lies,  and  where  the  court  sits  which  is  to 
*'  decide  the  cause  "  (m). 

(i)  Story,  b.  322,  h. 

CarroU  v.  Waters,  9  Martinis  (Amer.)  Rep.  600 ;  B.C.  4  Louis, 
p.  632. 

But  as  regards  mortgages  of  ships,  the  Courts  of  Louisiana  have,  in 
apparent  violation  of  the  comity  of  nations,  decided  otherwise.  See 
the  English  tases  of  Simpson  v.  Fogo  (1  J,  ib  Jf.  18  ;  1  //.  d:  M,  195), 
and  Lwerpool  Marine  Credit  Co.  v.  Hunter  (L.  B.  3  Ch,  App,  479), 
referred  to  later  on. 

"  {k)  iVhistony.  Stodder,  8  Martinis  (Amer.)  Rep.  95,  134-5  ;  s.  c.  4 
Louis,  pp.  48,  67. 

(0  ^ory,  s.  322,  c. 

(m)  Chief  Justice  Marshall,  in  Harrison  v.  Stcrry,  5  Cranch^s 
(Amer.)  Rep.  289,298. 

See  too  Ogdeii  v.  Saunders,  12  Wheaion^s  (Amer.)  Rep.  361-2. 

Story,  s.  323. 

The  High  Court  of  Admiralty  has  similarly  decided  in  England  (The 
Union,  Liuh,  Adm.  Rep.  128). 
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Some  eminent  foreign  jurists  hold  this  doctrine  without 
qualification ;  others  take  distinctions  as  to  the  domicil  of 
the  obligor  or  debtor^  some  insisting  that  in  the  case  of  move- 
ables the  rule  of  the  original  domicil  travels  with  the  person, 
some,  like  Rodenburgh,  maintaining  that  if  the  domicil  be 
changed  the  Law  of  the  new  domicil  operates  upon  the 
moveables  in  the  old  domicil  (w). 

But,  amidst  this  conflict  of  opinions  as  to  liens  upon 
moveable  property  (o),  there  is  a  preponderance  of  authority 
in  favour  of  the  operation  of  the  lex  rei  sitcB  upon  immoveable 
property  {p) ;  though  there  are  not  wanting  dissentients  from 
this  doctrine. 

It  is  a  doctrine,  however,  firmly  imbedded  in  the  Law  of 
England  and  the  North  American  United  States. 

DCCXXXII.  It  is  a  maxim  wliich  applies  to  all  the 
foregoing  considerations,  and  which  is  pretty  generally 
adopted  by  States,  that  in  the  case  of  an  irreconcileable  con- 
flict between  rights  acquired  lege  loci  contractus  and  those 
acquired  lege  foriy  the  former  yield  to  the  latter ;  that  is, 
comity  between  States  gives  place  to  the  positive  Law  of 
the  particular  State  which  has  judicial  cognisance  of  the 
matter  (j').  This  maxim  has  indeed  been  already  expressed 
in  the  early  part  of  this  volume. 

ThuB  JffertiiM :  "  Enimvero  quia  auMaiio  (priority)  ex  jure  singulari 
vel  privilegio  competit,  non  debet  in  prtejudicium  illiiis  ciyitatis  sub 
qu&  debitor  degit  et  res  ejus  mobiles  extendi  censentur,  extendi.  Ad 
jura  igitur  domicilii  debitoris  ubi  fit  concursus  creditorum,  et  quo 
omnes  cujuscumque  generis  lites  adversus  ilium  debitorem  propter 
connexitatem  causA  traduntur." — De  OoMw.   leg,  s.  4,  n.  64;  cited 

jSeori/,  B.  325  (6). 

(n)  Bodeiiburgh,  De  div.  dot,  t.  ii.  c.  v.  s.  16 ;  cited  Story,  s.  325  {g), 

(o)  See  the  authorities  collected,  Storyy  s.  322(f.  325?i. 

\p)  Story,  s.  325  (o). 

(q)  Vide  anth,  p.  527. 

Fottcr  V.  BrowiXy  5  East^s  Rep,  124-130  (Lord  Ellenborough ;  leading 
English  case). 

Saul  V.  His  Creditors,  llf  Martin's  (Amer.)  Rep.  569  ;  s.  c.  8  Louis. 
Eep.  665  (leading  case  for  the  United  States),  2  KetU's  Comm,  led.  39, 
p.  461. 
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DCCXXXIII.  According  to  the  jurisprudence  of  the 
North  American  United  States,  the  Law  of  the  place  where 
the  Contract  is  made  will  govern  the  Contract  as  to  the 
liability  of  partners  and  part  owners* 

If  by  that  Law  they  would  be  liable  in  solidoy  that  lia- 
bility will  follow  the  Contract  everywhere,  although  by  the 
Law  of  the  domicil  of  the  partnership  the  partners  might 
not  be  liable  in  solidoy  but  only  for  a  proportionate  share  (r). 

The  Law  of  some  countries,  as  will  be  seen  hereafter, 
offers  a  remarkable  illustration  of  this  position  in  the  case  of 
bills  of  exchange  ;  for  this  Law  holds,  that  if  the  drawer 
was  bankrupt  at  the  time  when  the  acceptor  accepted,  he  is 
discharged  from  his  acceptance ;  and  this  consequence  travels 
with  the  bill  everywhere  as  an  inseparable  incident  (5). 

Story,  Bs.  326,  327,  327a. 

Hv^erus,  1,  3, 11 :  ^'  In  tali  conflictu  magis  est  ut  jus  nostrum  quam 
jus  alienum  servemus." — See  also  a  very  important  case,  decided  by 
Mr.  Justice  Porter  (who  also  decided  Saul  v.  His  Creditors) — 

Ohio  InsuraTice  Company  v.  Edmondsonf  6  Louis,  (American)  Bep. 
pp.  295-306. 

Story,  s.  327a. 

As  to  conflict  between  maritime  policies,  vide  post,  and  Story, 
a.  327&. 

(r)  Story,  s.  322. 

Ferguson  v.  Flower,  16  Martinis  (Am>er.)  Bep,  312  ;  s.  c.  8  Lwds.  159. 

CatToU  V.  Waters,  9  ib.  500  ;  s.  c.  4  Louis,  632. 

(s)  Fardessus,  Droit  Comm,  art.  1495 ;  cited  by  Story,  s.  322. 
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CHAPTER  XXXVIII. 

THE  LEX  LOCI  CONTRACTt^S  AND  THE  LEX  EEI  SIT^, 
CONSIDERED  WITH  REFERENCE,  (l)  TO  THE  TRANSFER 
OF  REAL  PROPERTY;  (ll)  TO  SECURITIES  AND  LIENS 
UPON  REAL  PROPERTY. 

DCCXXXIV.  In  this  chapter  some  observations  will  be 
made  upon  these  two  questions ;  viz. — 

I.  Does  the  lex  loci  contractus  or  the  lex  ret  sit(B  govern 
the  transfer  of  real  property  ? 

II.  Does  the  lex  loci  contractus  or  the  lex  rei  sitce  govern 
as  to  liens,  hypothecs,  or  mortgages,  given  in  the  place  where 
the  Contract  is  entered  into  upon  real  property  situated  in 
another  state  ? 

DCCXXXV.  (I)  The  case  of  a  Contract  respecting  the 
transfer  of  immoveable  property  illustrates  the  variety  of  the 
rules  which  the  foreign  writers  upon  Private  International 
Law  consider  ap]2licable  to  a  Contract  to  which  a  foreigner 
is  a  party  (a) :  they  say  that, 

1.  The  capacity  of  the  obligor  to  enter  into  the  Contract 
is  determined  by  reference  to  the  Law  of  his  domicil  {b). 

2.  The  like  capacity  of  the  obligee  by  the  Law  of  his 
domicil. 

3.  The  mode  of  alienation  or  acquisition  of  the  immove- 
able property  is  to  be  governed  by  the  Law  of  the  situation 
of  that  property  (<?). 

(a)  Fc&lix,  8.  67. 
Stanjy  88.  308,  372c. 

(6)  This,  it  is  remembered,  may  involve  the  discussion  of  nice  ques* 
tions  on  the  change  of  domicil. 
(c)  So  Boccoy  p.  337. 
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4.  The  external  form  of  the  Contract  is  to  be  governed 
by  the  Law  of  the  place  in  which  the  Contract  is  made. 

It  is  even  suggested  by  Foelix,  that  sometimes  the  inter- 
pretation of  the  Contract  may  require  the  appUcation  of  a 
fifth  Law. 

DCCXXXVL  The  Law  of  England  and  the  North 
American  United  States  requires  the  application  of  the  lex 
ret  sites  to  all  the  .four  predicaments  mentioned  in  the  last 
section  (rf). 

DCCXXXVII.  But  a  distinction  is  to  be  taken  between 
contracts  to  transfer  property,  and  the  Contract  by  which  it 
is  transferred.  The  former  are  valid  if  executed  according 
to  the  lex  loci  contractus ;  the  latter  require  for  their  validity 
a  compliance  with  the  forms  prescribed  by  the  lex  rei  sitcB. 
Without  this  compliance  the  dominium  in  the  property  will 
not  pass  (e). 

DCCXXXVIIL  With  respect  to  the  extent  of  interest 
in  immoveable  property  capable  of  being  acquired  or 
alienated,  English  and  Foreign  Law  are  pretty  much  in  ac- 
cordance. Both  pronounce  that  the  lex  rei  sitce  is  alone  to 
govern  the  question  (/). 

DCCXXXIX.  With  respect  to  the  subject,  or  what 
kind  of  property  is  to  be  considered  immoveable^  that  ques- 
tion is  also  to  be  decided  by  the  lex  rei  sitce  (ff).  It  may  or 
may  not  consider  moveable  identical  with  personal  property, 
It  may  or  may  not  consider  things  to  constitute  moveable  or 
immoveable  property  according  to  their  own  nature,  or  ac- 
cording to  an  arbitrary  rule  of  its  own. 

DCCXL.  (II)  As  to  the  operation  of  the  lex  loci  con- 
tractus  and  the  lex  rei  sitce  upon  securities  and  liens  upon 
real  property.  The  distinction  between  moveable  and  im- 
moveable property,  its  important  bearing  upon  questions  of 
comity,  and  the  diflSculties  arising  from  the  peculiar  character 

(d)  Story,  ss.  366,  424,  430,  435. 

(e)  I.  Burge,  Comm,  pp.  24,  844,  845. 

(/)  Story,  s.  445,  and  authorities  there  cited. 
{g)  Storyj  B.  447. 
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of  personal  property  in  England^  have  been  made  the  sub- 
ject of  notice  in  an  earlier  part  of  this  work  (A).  But  the 
reader  is  now  referred  to  them  on  account  of  their  connec- 
tion with  a  possible  incident  to  foreign  contracts  involving 
considerations  of  much  nicety  and  diflSculty  (i). 

DCCXLI.  A  Contract  may  be  made^  as  in  the  case  of  a 
loan^  in  one  State,  and  a  security  given  for  it  in  the  shape  of 
an  hypotheca,  a  yaye  or  mortgagey  upon  lands  lying  in  an- 
other State.  The  question  arises  whether  the  lex  loci  coji- 
tractus  or  the  lex  rei  sitce  is  to  govern  this  incident  of  the 
Contract. 

DCCXLII.  It  is  expedient  to  consider  the  question, ^r*/, 
with  reference  to  States  the  basis  of  whose  jurisprudence  is 
the  Roman  Law,  and,  secondly ^  with  reference  to  the  Law  of 
England  and  the  North  American  United  States. 

DCCXLIII.  The  jurisprudence  of  foreign  states  on  this 
subject  is  founded,  either  upon  the  Roman  or  upon  a  distinct 
Municipal  Law,  or  upon  a  recognition  of  certain  principles 
of  the  Roman  Law  with  certain  more  or  less  important 
additions  and  exceptions  introduced  by  the  policy  of  the 
state. 

DCCXLI V.  Savigny  (A)  remarks— 1.  That  the  hypothe- 
cation, gage,  or  pledge  {Hypotheca  (/),  Pfandrecht,  Droit 
de  gage),  in  the  system  of  Roman  jurisprudence,  appertained 
to  the  class  of  rights  called  real  (jus  in  re),  good  against 
third  parties,  acquired  through  the  intervention  of  a  simple 


(h)  Vide  anUy  chapter  xxvi.  p.  427. 

Storyy  ss.  287a,  372d,  435,  447,  523. 

Savigmjy  viii.  s.  368  (191-8),  s.  374  (289),  s.  390  (421). 

FoeliXy  i.  pp.  135-6,  n.  a.  (ed.  Bern.) 

3  BurgCy  Comm,  chapter  xii.  prcesertim  section  vi. 

EoccOy  p.  337. 

(i)  The  principal  interests  of  a  personal  nature  derived  from  landed 
property  in  England,  are  a  term  of  yeats,  and  a  mortgage  debt.  Wil- 
liams  on  tJie  Law  of  Heal  Prope^-ty,  ed.  1867,  p.  359. 

{k)  VIII.  (191-2),  s.  103. 

({)  Hypotheca,  Pignoris  jus,  atque  possessione  rei  pignori  datse, 
constitutum. — Dirksen^s  Ma7iualey  p.  424  ;  v.  Hypotheca. 
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Contract,  and   without   delivery  or  act  of  taking  posses- 
sion (m). 

2.  The  Contract  might  be  tacit  or  implied,  because  there 
are  many  acts*  connected  with  legal  obligations  which  imply, 
according  to  a  general  principle  of  jurisprudencCj  that  a 
gage  or  pledge  has  been  given  as  a  security  for  a  claim. 
The  expressions  "...  tacitam  conventionem  de  invectis 
"  illatis  .  .  .  quasi  id  tacitS  convenerit .  .  .  tacit^  solet  con- 

ventum  accipi,  ut  perinde  teneantur  invecta  et  illata,  ac  si 
specialiter   convenisset  .  .  .    tacitfi   intelliguntur   pignori 
esse  .  .  .  etiamsinominatim  id  non  convenerit,"  are  among 
those  in  the  Digest  which  illustrate  this  position. 

3.  The  Roman  Law  made  no  distinction  between  move- 
able and  immoveable  things,  as  the  objects  of  such  gage  {fi), 

4.  The  express  as  well  as  the  tacit  Contract  might  refer, 
not  only  to  particular  portions  of  property,  but  to  the  whole 
estate. 

DCCXLV.  Savigny  further  remarks,  that  those  Euro- 
pean states  which  are  governed,  as  a  general  rule,  by  the 
Koman  Law,  have,  in  the  particular  instance  of  gage  or 
mortgage,  made  some  important  deviations  from  it.  These 
deviations  have  been  chiefly  with  reference  to  the  extent  to 


(m)  "  The  right,"  Mr.  Burge  observes,  "  which  a  creditor  may  ac- 
quire in  the  property  of  another  by  its  being  pledged  to  him  as  a 
security  for  the  satisfaction  of  a  demand  which  he  has  against  the 
owner  of  that  property  is  under  the  civil  Law,  and  those  systems 
which  are  founded  on  it,  perfectly  distinct  from  the  dominium :  it  is 
called  hypotheca  or  pigmia  ;  it  is  a  Contract,  '  quo  jus  in  re  constituitur 
credit ori  in  securitatem  crediti.'" — Hubcr,  Protect »  lib.  xx.  t.  i. 
p.  1028  ;  3  Burge,  161. 

{n)  Ajs  to  the  difference  between  pignus  and  hypotheca,  the  Institutes 
say  (1.  iv.  t.  vi.  7) : — 

*'  Inter  pignus  autem  et  hypothecam  quantum  ad  actionem  hypothe- 
cariam  nihil  interest :  nam  do  qu&  re  inter  creditorem  et  debitorem 
convenerit,  ut  sit  pro  debito  obligata,  utraque  h4c  appellatione  con- 
tinetur.  Sed  in  aliis  differentia  est,  nam  pigtioris  appellatione  eam 
proprie  contineri  dicimus,  quae  simul  etiam  traditur  creditori,  maxim^ 
si  mobilis  sit :  at  eam  quoe  sine  traditione  wudd  canveiitione  tenetur 
propria  hypothecce  appellatione  contineri  dicimus." 
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which  the  tacit  or  implied  gage  operates ;  and  the  municipal 
laws  of  these  states  recognise^  some  a  greater,  some  a  less, 
number  of  obligations  guaranteed  by  a  fiction  of  a  Contract 
of  hypothecation  or  mortage. 

DCCXLVI.  Take,  for  instance,  the  following  case :  Two 
states  are  governed,  generally  speaking,  by  the  Roman  Law. 
In  the  one  the  rule  of  the  Roman  Law  prevails,  that  where 
a  bridal  portion  {dot)  has  bean  promised,  it  is  guaranteed  by 
the  implied  hypothecation  of  the  whole  property  of  the  pro- 
missor ;  in  the  other  this  rule  has  not  been  established.  Two 
inhabitants  of  the  former  state  enter  into  a  dotal  or  marriage 
contract ;  the  promissor  or  obligor  possesses  landed  property 
in  the  latter  state;  the  question  arises,  Is  this  property 
burdened  with  an  implied  or  tacit  hypothecation  ?  It  may 
be  answered  negatively,  on  the  ground  that  the  lex  rei  siice 
must  prevail.  But,  according  to  Savigny,  the  answer  would 
be  wrong,  because  the  latter  state  acknowledges  the  possi- 
bility of  an  hypothecation  through  the  medium  of  a  con- 
tract alone,  and  even  of  a  tacit  contract  alone.  It  is  a  ques- 
tion of  fact  whether,  in  the  case  suggested,  there  be  or  be 
not  such  a  contract,  which  can  only  be  decided  by  the  lex 
loci  contractus.  But,  according  to  that  law,  the  dotal  con- 
tract is  guaranteed  by  the  tacit  hypothecation  of  the  whole 
property  of  the  promissor ;  and  this  piece  of  land  is  a  por- 
tion of  that  property ;  it  is  therefore  burdened  by  the  tacit 
hypothecation.  But  if  the  dotal  contract  had  been  com- 
pleted in  the  latter  state,  neither  that  piece  of  land  nor  the 
rest  of  the  property  of  the  promissor  would  have  been  so 
burdened. 

DCCXL  VII.  There  exists,  however,  a  much  greater  dis- 
crepancy between  the  German  States  which  have  adopted 
in  general  the  Roman  Law  of  hypothecation,  and  those 
which  have  built  this  law  upon  an  entirely  new  foundation. 
Prussia  is  the  type  of  states  of  this  latter  class. 

DCCXL VIII.  The  Law  of  Prussia  does  not  admit  that 
a  simple  contract  can  establish  a  right  of  hypothecation  as 
a  right  aifecting  real  property,  which  it  calls  a  real  right 
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{dinfflickes  Reclity  droit  reel).  The  Law  of  Prussia  also 
makes  a  distinction  between  moveable  and  immoveable  pro- 
perty. In  the  case  of  immoveables^  a  real  right  can  only  be 
created  by  an  inscription  in  the  register  of  hypothecations 
i^Hypothekenbuch).  A  contract  relating  to  the  inscription  of 
a  particular  piece  or  portion  of  land  confers  a  title,  by  means 
of  which  this  inscription  can  be  demanded,  but  a  general 
contract  of  hypothecation  over  the  whole  of  a  property 
does  not  support  a  demand  for  an  inscription  of  particular 
portions  of  land.  In  the  case  of  moveables,  a  right  of 
hypothecation  aifecting  realty  arises  only  from  the  delivery 
or  tradition  of  the  thing :  a  contract  relating  to  the  hypothe- 
cation of  definite  particular  things  founds  a  claim  for  the 
tradition  of  those  things. 

But  when  a  contract  of  hypothecation,  tacit  or  express, 
takes  place  in  a  state  which  is  governed  by  the  Roman  Law, 
it  will  not,  per  se,  extend  to  the  moveable  property  of  a 
debtor  in  Prussia ;  at  the  most  it  can  only  operate  as  a  claim 
to  have  such  property,  through  the  medium  of  inscription  or 
tradition,  subjected,  and  these  only  under  certain  specified 
conditions,  to  the  hypothecation.  If,  on  the  other  hand,  a 
contract  of  hypothecation  takes  place  in  Prussia,  having  for 
its  object  either  individual  things  or  a  whole  property,  and 
the  debtor  possess  property  in  a  state  governed  by  the  Roman 
Law,  there  is  ho  reason  why  this  property  should  not  be 
deemed  validly  hypothecated,  inasmuch  as  the  Roman  Law 
does  not  make  the  validity  of  the  hypothecation  dependent 
either  upon  the  lex  loci  contractusy  or  upon  the  domicilium  of 
the  hypothecator ;  in  this  case,  therefore,  the  lex  rei  sitcR  may 
and  ought  to  be  unreservedly  applied. 

DCCXLIX.  There  remains  the  following  case  for  con- 
sideration :  In  a  state  governed  by  the  Roman  Law  a  move- 
able is  validly  hypothecated  by  a  contract,  express  or  tacit ; 
afterwards  this  moveable  is  brought  into  Prussia.  Does  the 
lien  of  hypothecation  continue  to  affect  it  so  as  to  enable 
the  pawnee  or  mortgagee  to  bring  an  action  against  its 
possessor,  whether  the  pawner,  or  mortgagor,  or  a  third 

VOL.  IV.  p  p 
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person  ?  Can  the  pawnee  or  mortgagee  dispose  of  it  if  he  be- 
comes possessed  of  it  by  some  accident  and  without  traction  ? 
The  plausible  answer  is  in  the  affirmative,  because  it  may 
be  said  that  a  right  to  a  thing  once  acquired  is  not  affected  by 
the  removal  of  that  thing  from  one  place  to  another.  But  the 
answer,  Savigny  says,  would  be  wrong.  It  is  not,  in  truth, 
a  question  whether  one  and  the  same  right  of  hypothecation 
which  may  be  acquired  in  different  ways  in  different  states, 
just  as  property  acquired  in  one  state  by  tradition,  in  another 
by  contract,  is  universally  recognised  as  property.  The 
right  of  hypothecation  acquired  by  simple  contract  is 
altogether  a  different  institution  or  creature  of  law  from  that 
which  can  only  be  acquired  by  tradition;  the  two  have 
nothing  in  common  but  their  name  and  object.  The  pawnee 
or  mortgagee,  therefore,  who,  in  the  case  suggested,  sought 
to  exercise  his  right  of  hypothecation  in  Prussia,  would  be 
calling  upon  that  state  to  enforce  an  institution  of  law  which 
it  does  not  recognise,  and  this  is  a  proceeding  in  principle 
inadmissible  (o).  But,  on  the  other  hand,  the  pawnee  or 
mortgagee  in  Prussia,  who  has  become  possessed  by  tradition 
of  an  hypothecated  moveable,  can  enforce  his  right  in  a  state 
governed  by  the  Koman  Law,  inasmuch  as  he  has  united  in 
himself  all  the  conditions  of  hypothecation  required  for  its 
validity  by  the  law  of  that  state.  It  may  be  here  observed 
that  the  rank  and  priority  of  creditors  having  a  right  of 
hypothecation  over  one  and  the  same  thing  is  govern^  by 
the  lex  rei  sitcB, 

DCCL.  The  French  jurisprudence  upon  the  effect  of 
foreign  hypothecations  is,  as  at  present  actually  administered, 
unfavourable  to  their  operation  upon  property  in  France ; 
but  the  decisions  of  the  French  tribunals  on  this  subject  do 
not  appear  to  be  approved  by  the  jurists  of  that  state,  whose 


(o)  Vide  anU,  remarks  as  to  the  erroneous  doctrine  that  a  state 
which  does  not  recognise  among  its  legal  institutions  a  divorce  a  mensd 
et  toro,  may  be  required  to  enforce  it  in  the  case  of  foreigners  married 
in  a  state  which  does  recognise  it. 
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influence  upon  the  future  decisions  of  the  tribunals  seems  to 
be  scarcely  if  at  all  less  than  that  of  mere  judicial  pre- 
cedents (p). 

M,  Foelix,  in  an  essay  written  for  the  Revue  Etrangire  et 
Franqaise^  admitted  the  right  of  hypothecation  of  the  wife 
and  the  minor  over  property  in  a  foreign  state,  subject  to 
these  conditions :  I.  That  the  lex  situs  recognises  this  kind 
of  hypothecation.  2.  That  the  personal  law  of  the  wife  or 
minor  also  recognises  it.  3.  That  there  exists  a  treaty 
between  the  two  states  that  recognises  this  right  of  hypothe- 
cation in  the  case  of  a  foreign  wife  or  minor.  In  his  later 
and  greater  work,  Traite  du  Droit  International prive^  Foelix 
makes  no  mention  of  the  third  condition,  the  necessity  of 
which  he  has  abandoned,  according  to  the  opinion  of  his 
latest  editor,  M.  Demangeat.  This  learned  person  observes 
that  the  French  Law  concedes  to  foreigners  all  the  civil 
rights  {droits  prives)  of  Frenchmen,  with  certain  exceptions 
formally  specified  in  the  text  of  the  code ;  and  he  laments, 
as  a  deplorable  interpretation  of  the  eleventh  article  of  that 
code,  a  judicial  decision  that  the  hypotheque  legale  is  one  of 
the  droits  civils,  which  appertain  exclusively  to  Frenchmen. 

As  to  the  general  question  whether  an  hypothecation 
recognised  by  the  personal  l.aw  ought  to  be  equally  recog- 
nised by  the  lex  situs,  Foelix  answers  in  the  affirmative ;  M. 
Demangeat  refuses  to  go  this  length.  He  is  of  opinion  that 
the  lex  situs  must  be  considered  to  some  extent :  ^^  c'est  au 
**  statut  reel  k  determiner  le  mode  de  conservation  et  le 
*'  rang  du  droit  d'hypothSque."  At  the  same  time  he  agrees 
with  Savigny,  and  thinks  that  a  French  wife  ought  to  be 
allowed  a  right  of  hypothecation  over  the  property  of  her 
husband  in  a  foreign  state,  provided  that  this  state  recog* 
nises  that  species  of  real  rights  which  is  called  hypotheca- 
tion {q). 

DCCLI.  Secondly, — with  reference  to  states  in  which 


{p)  VideantL 

(q)  Fcslix,  ed,  Demangeat,  1.  pp.  136-8,  n.  a. 

p  p  2 
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the  jurisprudence  of  England  prevails  as  to  the  Law  which 
governs  liens  on  real  property. 

Little  can  be  added  to  the  authorities  collected  by  Story 
and  Burge  on  this  subject.  And  first,  with  respect  to  a 
contract  for  which  a  security  on  real  property  has  been 
given.  The  English  decisions,  as  Story  points  out,  have 
been,  that  the  Law  of  the  place  where  the  loan  is  made  is 
to  govern,  for  the  mere  taking  of  a  foreign  security  does  not 
necessarily  alter  the  locality  of  the  contract.  It  by  no  means 
necessarily  follows  from  the  taking  of  such  security,  that 
whel*e  it  is  taken  the  contract  is  to  be  fulfilled.  The  legal 
fulfilment  of  a  contract  of  loan  on  the  part  of  the  bondsman 
is  repayment  of  the  money  ;  the  security  is  but  the  means 
of  ensuring  what  has  been  contracted  for — that  is,  to  pay 
"where  he  borrows,  unless  another  place  of  payment  be  ex- 
pressly designated  by  the  contract.  But  if  the  mortgage  is 
actually  to  be  executed  in  a  foreign  country,  and  the  money 
is  to  be  paid  there,  the  loan  will  be  deemed  to  be  there  com- 
pleted, although  the  money  may  have  been  actually  advanced 
elsewhere  (r). 

DCCLII.  Story  also  refers  to  the  following  case  as, 
though  somewhat  diiFerent  in  its  circumstances,  being  yet 
illustrative  of  the  general  principle — ^a  case  which  occurred 
formerly  in  England:  By  a  settlement  made  upon  the 
marriage  of  A.  in  England,  a  term  of  500  years  was  created 
upon  estates  in  Ireland  in  trust  to  raise  12,000/.  for  the  por- 
tions of  daughters.  The  parties  to  the  settlement  resided 
in  England,  and  a  question  afterwards  arose  whether  the 
12,000/.,  charged  on  the  term  of  years,  should  be  paid  in 
England  without  any  abatement  or  deduction  for  the  ex- 
change from  Ireland  to  England.  It  was  decided  that  the 
portion  ought  to  be  paid  in  England,  where  the  contract  was 
made  and  the  parties  resided,  and  not  in  Ireland,  where 
the  lands  lay  which  were  charged  with  the  payment,  for 


(r)  Story^s  Conflict  of  Laics,  ch.  viii.  s.  287a. 
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it  was  a  sum  in  gross,  and  not  a  rent  issuing  out  of  the 
land  («). 

DCCLIII.  In  the  case  of  Waterhouse  v.  Stanfield,  the 
difficult  question  arising  out  of  a  debt  secured  by  a  mortgage 
on  foreign  land  underwent  some  discussion.  In  that  case  a 
mortgagor  resident  in  this  country  mortgaged,  by  deed  exe- 
cuted in  England,  to  mortgagees  also  resident  here,  real 
estate  in  Demerara ;  and  before  the  mortgagees  completed 
their  title  to  the  mortgaged  property  according  to  the  laws 
of  Demerara,  the  mortgagor  became  bankrupt,  and  his 
assignees  in  this  country  sold  the  property  and  received  the 
proceeds.  The  question  was,  whether  the  rights  of  the  con- 
tracting parties  had  ceased  to  be  governed  by  the  Law  of 
Demerara,  the  lex  loci  ret  sites,  and  must  be  governed  by  the 
Law  of  this  country,  the  lex  loci  contractus.  Vice-ChaDteellor 
(afterwards  Lord  Justice)  Turner  made  the  following  among 
other  observations : — 

"  Upon  the  argument  of  this  claim  several  points  were 
^*  made  on  the  part  of  the  plaintiffs.  First,  that  the  defen- 
dants, the  assignees,  are  bound  by  all  the  equities  by  which 
the  bankrupt  was  bound  ;  and  that  the  court,  finding  them 
in  possession  of  the  proceeds  of  an  estate,  which  by  Con- 
tract with  the  bankrupt  was  bound  in  favour  of  the  plain- 
tiffs, will  give  effect  to  the  Contract  against  those  pro- 
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ceeds. 


"  The  case  of  Exparte  Pollard  (t)  was  cited  upon  the 
**  first  point ;  but  in  that  case  the  Law  of  Scotland  presented 
*^  no  impediment  to  the  mortgage  being  completed ;  the  Con- 
*^  tract  bound  the  bankrupt,  and  therefore  his  assignees,  and 
^^  there  was  no  impediment  to  its  completion.     But  in  this 


(«)  Story's  Confiict  of  Laws,  ch.  viii.  s.  288.  See  De  Wolfy.  John^ 
son,  10  Wheaton's  (Amer.)  Rep.  367. 

(<)  Exparte  PoUardy  re  Courtney,  Montague  db  Chitty's  Rep.  230,  and 
4  DeacmCs  Rep.  27 :  reversing  8.  c.  3  Montague  d:  Ayrton's  Rep.  340  ; 
2  Deacon^s  Rep.  367  ;  6  Lato  J.  Rep.  N.  8.  Bankr.  96. 

Martin  v.  MaHin,  2  Rttss.  <b  Mylne,  528. 
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case  the  Contract  indeed  may  bind  the  bankrupt  and  the 
assignees^  and  yet^  by  the  Law  of  Demerara^  may  not 
have  been  capable  of  being  fulfilled.  The  two  cases, 
*^  therefore^  are  widely  different ;  and  I  cannot  hold  this  case 
to  be  governed  by  Exparte  Pollard, 

If  it  can  be  decided  in  favour  of  the  plaintiffs,  without 
some  further  inquiry,  it  must,  I  think,  be  upon  the  more 
*^  broad  and  general  giound,  that  the  property  having  been 
sold,  and  the  proceeds  of  the  sale  received  by  the  defen- 
dants, the  assignees,  the  rights  of  the  parties  have  ceased 
to  be  governed  by  the  Law  of  Demerara,  the  lex  loci  ret 
sitcBy  and  must  be  governed  by  the  Law  of  this  country, 
**  the  lex  loci  contractus.  No  authority  has  been  cited,  nor 
*^  have  I  been  able  to  find  any,  which  touches  this  point;  but 
^  I  think  it  must  depend  upon  the  question,  how  far  the 
**  lex  loci  rei  sitcB  extends.  If  it  regulates,  not  merely  the 
"  disposition  of  the  estate  itself,  but  also  the  disposition  of 
*^  the  proceeds  of  the  estate,  it  cannot,  I  think,  be  permitted 
<*  that  a  different  Law  should  intervene  and  defeat  those 
*^  regulations.  The  interest  in  the  proceeds  is  in  substance 
*^  and  effect  an  interest  in  the  estate  itself,  and  no  rule  is 
"  more  universal  than  that  the  lex  loci  rei  sitce  governs  the 
*^  disposition  of  the  estate.  If  the  lex  loci  rei  sitce  only  per- 
mits the  alienation  of  the  estate  upon  the  terms  of  the 
proceeds  being  applied  in  a  particular  manner,  this  is  a 
restraint  upon  the  alienation ;  and  there  is  no  doubt  that 
*^  the  restraints  which  may  be  put  upon  alienation  must  in 
"  all  cases  be  governed  by  the  lex  loci  rei  sites.  Again,  how 
"  could  a  Contract  to  dispose  of  the  proceeds  of  an  estate  in 
"  a  manner  contrary  to  that  prescribed  by  the  lex  loci  rei 
"  sitm  be  enforced  ?  I  cannot,  therefore,  adopt  the  broad 
position  contended  for  on  the  part  of  the  plaintiffs,  but 
must  send  the  matter  to  the  master  for  further  inquiry  as 
"  to  the  Law  of  Demerara  "  (m). 

00  WaUrKoxue  v.  Stansfidd,  9  UarCy  234 ;  21  L.  J,  N.  S.  pp.  882-3 
(1852). 
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DCCLI V.  According  to  Mr.  Burge,  both  the  constitution 
or  acquisition  of  the  whole  Ji£*  hypothecce  in  immoveable  pro- 
perty^ and  the  right  and  obligations  of  the  mortgagor  and 
mortgagee,  are  wholly  dependent  on  the  lex  situs.  There- 
fore, **  whether  the  hypotheca  be  conventional^  or  express,  or 
tacit,  or  judicial,  or  general,  or  special,  it  can  effect  immove- 
able property  so  far  only  as  it  is  sanctioned  by  the  Law 
of  the  place  in  which  the  property  is  situated." 
He  relies  upon  Rodenburgli,  Matthceus,  P.  Voet,  J.  Voet, 
for  this  doctrine,  which  seems  to  be  well  established  both  on 
principle  and  authority.  With  respect  to  the  possible  con- 
flict between  the  lex  contractus  and  the  lex  situs  as  to  privi- 
leges or  preferences  arising  out  of  the  hypotheca  or  mort- 
gage, Mr.  Burge  adopts  the  opinion  of  Rodenburgh,  the 
two  Yoets,  and  Matthssus,  that  such  privileges  or  preferences, 
even  though  conferred  by  the  lex  domicilii  or  the  lex  con^ 
tractus,  must  be  governed  as  to  their  admissibility  by  the 
lex  situs.  So  it  may  happen  that  instruments  prepared  in 
England  as  mortgages  of  property  in  her  colonies  may  be 
ineffectual  for  that  purpose,  though  the  colonial  court  may 
collect  the  intention  of  the  parties  from  these  instruments, 
and  endeavour  to  execute  it  according  to  the  lex  situs  (x). 

DCCLV.  On  the  other  hand,  it  may  happen  that  the 
hypotheca  or  mortgage  security  may  be  valid  according  to 
the  lex  situs  of  the  property,  and  yet  the  debt  or  contracts 
be  invalid,  because  contrary  to  the  lex  contractus.  On  this 
principle  it  has  been  well  decided,  both  in  England  and  the 
North  American  United  States,  that  the  taking  foreign 
security  does  not  necessarily  entail  as  a  consequence  that 
the  Contract  is  to  be  fulfilled  where  the  security  is  taken. 
A  loan  of  money  in  England  with  a  mortgage  security  in  a 
West  Indian  colony,  was  not  allowed  to  have  reserved  for  it 
the  rate  of   interest  allowed  by  the  lex  situs  (i.  e.  of  the 


(x)  3  Burge,  394. 


684      JUS    GENTIUM— PRIVATE   INTEBNATIONAL  LAW. 

colony),  because  contrary  to  the  lex  contractus  (i.  e,   of 
England)  (y). 

Upon  the  same  principle  the  Common  Law  courts  of 
England  (z),  France  (a),  and  the  North  American  United 
States  (i),  agree  with  the  majority  of  jurists  (c),  in  holding 
that  no  action  can  be  entertained  or  a  judgment  in  rem  be 
pronounced  as  to  immoveable  property  situated  in  another 
state. 

DCCLVI.  The  English  Court  of  Chancery,  however, 
entertains  suits  which  have  for  their  object  to  acquire  a  title 
and  obtain  possession  of  property  situated  out  of  its  juris- 
diction. It  is  difficult  to  defend  this  stretch  of  authority  on 
sound  principles  of  international  jurisprudence.  Mr.  Surge 
observes  (rf),  '*  that  this  court  professes  only  '  iigere  in  perso' 
'  nam ; '  but,  as  it  compels  the  defendant  to  divest  himself  of 
the  property  or  to  subject  it  to  a  burthen,  it  indirectly 
acts  on  the  property."  The  exercise  of  this  jurisdiction, 
when  it  is  founded  on  some  Contract  made  or  some  equity 
arising  between  persons  in  England,  respecting  lands  in  the 
colonies  or  in  a  foreign  country,  as  in  Penn  v.  Lord  Baltic 
more  (e),  or  in  Cranstoton  v.  Johnston  (/),  may  be  consistent 
with  the  principles  laid  down  by  jurists  in  the  case  of  judg- 
ments which  are  both  personal  and  real.  But  the  exercise 
of  its  jurisdiction  in  making  decrees  for  the  foreclosure  or 
sale  of  mortgaged  property  in  the  colonies  is  not  so  easily 
understood ;  it  cannot,  he  observes,  carry  its  decree  into  exe- 
cution without  the  aid  of  iiiQ  forum  rei  sites ;  and  Mr.  Surge 


ft 
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(y)  Wolf  v.  Johnson,  10  WheatotCs  (Amer.)  Hep.  323. 

Stapleton  y,  Conwayy  3  Atk,  Bep.  727 ;  3  Burge,  395-6. 

(z)  Mostyn  v.  Fabrigasj  Cowper's  Bep.  180. 

DotUson  V.  McUthewSj  4  Dumford  ds  East^s  Bep,  503. 

(a)  Cod.  463,  t.  xix.  1.  iiL 

(6)  Btory,  b.  467. 

(c)  3  Bwrge,  396. 

Id)  Ibid.  398. 

(e)  1  Vesey  sen.  Bep.  444. 

(/)  3  Vcsey's  Ecp.  170,  6  U).  276. 
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is  of  opinion  that  the  decree  of  the  Court  of  Chancery  ought 
not  to  operate  as  a  lien  on  property  out  of  its  jurisdiction 
to  the  prejudice  of  a  third  party,  who  had  acquired  legally 
a  previous  lien  and  had  no  notice  of  the  decree  (y). 

However,  during  the  progress  of  this  edition  through  the 
press,  the  jurisdiction  of  the  Court  to  decree  foreclosure  of 
lands  in  a  foreign  country  has  been  expressly  re-asserted  (A). 


ig)  3  Bwrgt,  399. 

(A)  Fa^et  V.  Ede,  L.  E.  18  Eq.  118. 
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CHAPTER  XXXIX. 

TRANSFER  OR  ASSIGNMENT  OF  OBLIGATIONS  BY  THE 
OBLIGEE,  (l)  BY  ACT  OF  OBLIGEE,  (ll)  BY  OPERA- 
TION OF  LAW — QUESTION  AS  TO  PRIORITY  OF  LIENS 
BETWEEN  ASSIGNEE  OR  OBLIGEE,  AND  CREDITOR  OR 
TRUSTEE   OP   OBLIGEE — BANKRUPTCY — PRESCRIPTION. 

DCCLVII.  The  obligation  may  be  transferred  in  two 
ways :  (I)  By  the  voluntary  act  of  the  obligee ;  (II)  By 
the  operation  of  the  Law  in  the  event  of  the  obligee's  in- 
solvency or  bankruptcy. 

DCCLVIII.  (I)  The  obligee  may  of  course  transfer  his 
obligation  to  another  person,  who  would  be  called  in  English 
his  assignee.  If  the  subject  of  the  obligation  happen  to  be 
in  one  State,  and  the  assignment  to  be  made  in  another, 
some  questions  of  importance  and  of  difficulty  may  arise  as 
to  the  Law  which  is  to  gOTem  the  form  of  the  assignment, 
the  manner  of  enforcing  it,  the  possible  conflict  between  the 
rights  and  liens  of  the  assignee  and  the  creditor  or  trustee 
of  the  assignor. 

DCCLIX.  What  the  English  Law  terms  choses  in  actiony 
€,  g*  Debts  and  Bights  or  Causes  of  Action,  are  universally 
treated  by  jurists  as  attached  to  the  person  of  the  creditor, 
and  governed  by  the  Law  of  his  Domicil  (a).  They  may 
be  the  subject  of  assignment  either  absolutely  or  con- 
ditionally, with  or  without  notice  of  intimation  to  the  debtor, 
according  to  that  Law.     The  position  is,  in  fact,  a  part  of 


(a)  5<ori/,  88.  353,  355,  356,  325-400 ; 
3  ^itrgfc,  777-8 ; 
1  Bd\,  556. 
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the  general  proposition  that  moveables  are  transferable  ac- 
cording to  the  lex  domicilii  of  the  owner.  It  is  well  supported 
as  an  axiom  of  English,  Scotch,  and  North  American 
United  States  Law,  by  the  authority  of  Lord  Hardwicke, 
Lord  Loughborough,  Lord  Kenyon,  Lord  Karnes,  and  Mr. 
Justice  Story  (/>). 

The  English  Judges,  as  will  be  seen,  apply  this  doctrine 
not  only  to  voluntary  assignment  by  the  party,  but  also  to 
assignment  by  opei'ation  of  Law^  as  in  case  of  bankruptcy. 

DCCLX.  The  lex  fori,  as  will  be  seen,  governs  the  form 
in  which  remedies  are  to  be  enforced.  On  this  principle 
Mr.  Surge  is  of  opinion  that  even  an  obligation  assignable 
by  the  lex  domicilii  of  the  obligee,  must  be  sued  upon  in 
England,  where  choses  in  action  are  by  the  common  Law 
not  assignable,  m  the  name  of  the  original  obligee ;  an 
Irish  case  (c)  to  the  contrary  cannot,  he  thinks,  counter- 
balance the  English  cases  {d)  which  have  decided  this 
point. 

It  would  seem  to  be  reasonable,  however,  that  a  distinction 
should  be  taken  between  the  case  of  an  obligation  which 
was  assignable  in  its  origin  and  inception,  and  the  case  of 
one  not  so  assignable  (^),  and  to  confine  to  the  latter  class  the 
rule  insisted  upon  by  Mr.  Burge. 

DCCLXa.  In  a  recent  case,  to  an  action  for  money  pay- 
able by  the  defendant  to  the  plaintifi^,  he  pleaded  that  C,  a 
joint  debtor,  resided  in  California,  in  America,  within  the 
jurisdiction  of  a  court  there.  That  by  the  Law  of  California 


(6)  flfiB  V.   Worawick,  1  H,  Blackst<me,   131,  665,  &c.  and   cases 
therein  referred  to. 

Selkrig  v.  Davis,  2  Base's  Bank.  Cases,  97. 

Hwnter  v.  FottSj  4  Dur7iford  db  East's  Bep.  182-192. 

Story,  88.  397-8. 

(c)  (yCaUaghan  v.  Thonumd,  3  Taunton's  Bep,  81. 

(d)  FoUiott  V.  Ogden,  1  H.  Blackstone,  131. 
Innes  v.  Ihirdop,  8  Dumford  db  East's  Bep.  595. 
Wolf  V.  Oocholmy  6  Matde  <fc  Selwyn,  99. 
Jeffery  v.  MacTaggart,  ib,  126. 

(«)  Westlake,  b.  242. 
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a  creditor  might  yoluntarily  assign  his  debt  to  another  per- 
son  ivho  might  in  his  own  name  sue  the  debtor.  That  the 
plaintiff  being  in  California  assigned  the  debt  to  R.  there, 
and  R.  in  his  own  name  sued  the  defendant  and  C.  for  that 
and  other  debts  in  a  court  there,  having  jurisdiction  for  the 
recovery  of  such  assigned  debts,  and  recovered  judgment, 
and  the  defendant  and  C.  were  liable  to  be  sued  by  S.  in 
this  country  upon  the  judgment.  That  the  judgment  was 
for  an  entire  sum,  making  no  distinction  between  the  debts, 
and  was  partly  satisfied  by  the  levy  of  a  sum  less  than  the 
amount  of  the  judgment,  and  not  applicable  to  any  one  of 
the  debts  recovered  more  than  to  any  other.  Replication, 
that  the  Law  of  California  was  that  the  assignee  might  re- 
assign to  the  creditor  the  debt  or  so  much  thereof  as  was 
unsatisfied,  and  the  creditor  might  sue  in  his  own  name  for 
so  much,  notwithstanding  the  creditor  in  the  meantime  had 
recovered  judgment,  unless  the  whole  was  actually  levied. 
That  R.,  before  he  had  received  any  part  of  the  debt  or 
before  any  sum  applicable  thereto  had  been  levied,  re-assigned 
to  the  plaintiff,  by  reason  whereof  the  plaintiff  became 
entitled  to  sue  for  the  debt  in  his  own  name  as  if  there  had 
been  no  such  assignment  as  mentioned  in  the  plea : — It  was 
holden,  that  assuming  the  plea  to  show  that  the  assignment 
made  in  California  by  the  Law  of  that  country  transferred 
the  exclusive  right  to  sue,  it  was  answered  by  the  replica- 
tion (/). 

DCCLXL  As  to  the  form  of  the  assignment  itself,  the 
lex  loci  of  the  transaction  must  govern :  this  question  and 
others  kindred  to  it  are  more  fully  discussed  in  a  subsequent 
chapter  on  Bills  of  Exchange. 

DCCLXII.  Questions  of  great  nicety  and  difficulty  may 
arise  on  the  subject  of  priority  of  liens,  in  cases  where  the 
assignment  is  validly  made  in  one  state  of  an  obligation  or 
of  any  other  personal  property,  but  the  property  happens  to 
be  locally  in  another  state,  by  the  Law  of  which  it  is  liable 

(/)  Thompson  v.  BtU,  3  Ell  db  Bl.  236 ;  23  L.  J.  (Q.  B.),  169. 
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to  be  attached  by  a  creditor  or  trustee  of  the  assignor.  The 
true  rule  would  seem  to  be,  that  if  the  creditor  or  trustee  of 
the  assignor  had  notice,  at  any  time  before  judgment, 'of  the 
prior  lien  of  the  assignees,  such  lien  would  be  entitled  to 
priority.  The  lex  fori  might  certainly  hold  a  different 
doctrine,  and  apply  wrongly  the  maxim  qui  prior  est  in  tem- 
pore potior  est  injure ;  but  then  the  property  might  be  found 
afterwards  in  a  third  state,  and  the  assignee  might  there  sue 
for  it,  and  the  court  of  this  third  state  decide  that  the 
assignee,  and  not  the  creditor  or  trustee  of  the  assignor,  was 
entitled  to  it. 

DCCLXIII.  On  the  other  hand,  where  the  attachment 
has  been  made  by  the  creditor  or  trustee  in  the  place  where 
the  property  actually  is,  before  the  assignor  had  made  the 
assignment,  there  is  room  for  the  application  of  the  maxim 
qui  prior  est  in  tempore  potior  est  in  jure ;  and  Story  agrees, 
with  the  high  authority  of  Casaregis,  that  it  would  be  rightly 
applied  by  giving  priority  to  the  lien  of  the  creditor  or  trus- 
tee over  that  of  the  assignee  (^). 

DCCLXIV.  In  the  last  chapter  we  considered  the  trans- 
fer of  an  obligation  by  the  voluntary  act  of  the  obligee.  In 
this  (A)  chapter  we  have  to  consider  the  transfer  of  an  obli- 
gation by  the  operation  of  the  law  upon  the  property  of  the 
obligee ;  that  is,  the  effect  'of  his  bankruptcy  or  insol- 
vency (i). 


(g)  Story,  as.  399,  40D,  403a  (5th  ed.),  refers  to  recent  decisioxui  in 
L&ui9iana, 

{h)  Savigny,  viii.  b.  374  E. 

J,  Voet,  8.  17,  Comm,  ad  Pond,  zx.  4,  a.  12. 

Fuffmdcyrf,  t.  i.  obs.  217. 

Merlin's  Bip.,  FaUlUe  et  Banqtieroutef  b.  2,  11,  art.  x. 

MoMi  II.  88.  61,  72,  314,  315,  328. 

Story,  SB.  33S-341  as  to  discharge ;  403-423  aa  to  assignrnent, 

2  BdVs  Comm,  (ed.  Shaw),  1294. 

III.  Burge,  886,  ch.  xxii 

Westlake,  ch.  ix. 

(i)  These  two  processes  had  formerly  different  effects,  and  were 
applied  to  different  classes  of  persons,  in  England ;  but  now  there  is 
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DCCLXV.  The  effect  of  the  bankruptcy  or  insolvency 
(concursus  creditorum — Concurs — Faillite — Banqueraute)  of 
the  obligor  upon  the  obligation  is  most  important ;  it  has  the 
double  consequence  of  transferring  and  of  discharging  the 
obligation. 

DCCLXVI.  Bankruptcy — as  it  is  well  put  by  Savigny 
— supposes  this  state  of  things:  a  debtor  unable  to  pay 
more  creditors  than  one  the  full  amount  of  his  debt  to  them. 
In  order  to  apportion  this  amount,  his  whole  property  must 
be  collected  into  one  mass  or  heap,  be  turned  into  money, 
and  distributed  according  to  certain  principles  amongst  his 
creditors. 

As  the  object  to  be  attained  by  this  process  is  to  deal 
with  the  claims  and  rights  of  various  creditors,  this  can  only 
be  successfully  accomplished  at  one  place ;  and  that  place, 
it  is  obvious,  ought  to  be  the  Domicil  of  the  debtor.  This 
is  a  case,  therefore,  in  which  the  special  jurisdiction  apper- 
taining to  the  obligation  itself  must  give  place  to  the  juris- 
diction over  the  person  of  the  obligor. 

That  this  question  should  receive  an  uniform  answer  fix>m 
the  various  States  which  compose  the  great  community  of 
moral  societies,  is  a  matter  of  the  last  importance  to  the  best 
interests  of  commerce ;  and,  perhaps^  the  practice  of  comity 
is  more  in  accordance  with  reason  and  justice  upon  this 
point  than  upon  any  other. 

DCCLXVII.  The  collection  of  the  scattered  property 
of  the  debtor  into  one  mass,  and  its  conversion  into  money, 
can  be  effected  without  difficulty  where  the  property  is 
situate  within  one  state  and  one  jurisdiction.  The  difficulty 
arises  when  the  property  is  dispersed,  situate  in  various 
states,  and  subject  to  various  jurisdictions :  what  jurisdiction 
shall  then  obtain,  what  Law  ought  to  govern  the  dealing 


one  process  of  universal  application,  that  of  bankruptcy.  See  32  &  33 
Yict.  c.  71.  In  the  Australian  Colonies  the  process  is  generally  called 
insolvency. 


OBLIGATION — BANKRUPTCY.  691 

with  the  bankrupt's  estate,  both  as  to  its  collection  and  dis- 
tribution, and  be  binding  on  all  the  creditors  ? 

DCCLXVIIL  It  is  clear  that  in  all  cases  in  which 
the  property  of  the  bankrupt  is  in  various  states,  one  of 
two  systems  must  be  adopted :  Either  (I)  there  must  be  as 
many  adjudications  in  bankruptcy  as  there  are  places  in 
which  there  happens  to  be  a  portion  of  the  debtor's  property ; 
or  (II)  there  must  be  one  adjudication  in  bankruptcy  at 
the  Domicil  of  the  debtor.  The  first  is  a  barbarous  system, 
fraught  with  inconvenience  and  injustice.  It  is  also  open 
to  the  objection  of  establishing  the  ybrww  ret  sit(B  for  per- 
sonal actions.  The  second  is  in  harmony  with  the  soundest 
principles  of  comity  (A).  And  if  the  foreign  state  allows 
the  curator  appointed  by  the  state  of  the  debtor's  Domicil 
to  bring  actions  according  to  the  lex  fori  in  its  own  tribunals, 
the  national  independence  is  preserved,  while  international 
and  general  justice  is  promoted. 

DCCLXIX.  The  true  principles  of  International  Law 
are  laid  down  by  Gail  in  clear  language :  ^^  Quoniam  ssBpe 
"  contingit  hujusmodi  decoctores  et  debitores  fugitives  et 
'^  fradulenter  latitantes,  in  diversis  locis  merces  et  alia  bona 
**  habere,  quis  erit  judex  competens,  profaciendclimmissione 
**  vel  venditione  quorumcumque  bonorum  in  alieno  territorio 
**  existentium  ?  Dicendum  judicem  domicilii  debitor  is  adenn- 
"  dum  esse,  ad  hoc  ut  cognoscat,  et  pronuntiet  super  faciendt^ 
"  immissione,  vel  venditione  quorumcumque  bonorum  exis- 
*^  tentium."  He  adds  a  sound  limitation,  or  rather  accessory 
proposition :  "  Ut  executio  non  potest  fieri  per  eundem  judi- 
*'  cem  sed  judex  territorii  adiri,  et  profadendd  executione  re- 
<*  quiri  debet "  (J). 

DCCLXX.  The  decisions  of  the  English,  Scotch,  and 
Irish  have,  after  much  debate  and  controversy,  slowly  but 

(fe)  But  for  this  purpose  a  commer(^>al  domicil  would  probably  be 
sufficient  There  are  on  this  point  two  apparently  conflicting  English 
cases,  Bt  Blithman,  L.  B.  2  Eq.  p.  23 ;  Be  Davidson^a  TrustSy  15  Eq. 
383. 

(2)  Lib.  ii.  obs.  130 ;  lib,  i.  obs.  113,  n.  16 ;  cited  3  Burge,  905. 
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firmly  incorporated  the  trae  principles  of  Tntemational  Law 
upon  this  question  into  their  domestic  jurisprudence.  The 
foUowing  propositions  are  now  fiimly  established  : — First, 
that  the  moveable  or  personal  estate  of  the  bankrupt  most 
be  taken  to  be  situated  in  that  state  in  which  the  bankrupt 
is  domiciled.  Secondly,  that  a  proceeding  by  adjudication 
in  bankruptcy  in  England  or  in  Ireland,  and  the  assignment 
following  thereupon, — a  sequestration  in  Scotland, — and,  in 
fine,  any  assignment  under  the  bankrupt  Law  of  a  foreign 
state  in  which  the  debtor  was  domiciled, — have  the  effect  of 
transferring  to  the  persons  nominated  by  Law — ^whether 
assignees,  trustees,  syndics,  or  curators — the  whole  moveable 
estate  of  the  bankrupt.  England,  therefore  recognises  the 
operation  of  the  foreign  bankrupt  Law  upon  English  per- 
sonalty ;  and  expects,  and  as  far  as  she  can  enforces,  the 
same  recognition  of  her  bankrupt  Law  upon  personalty 
in  a  foreign  state.  From  these  two  principal  propositions 
the  following  are  corollaries  which  have  been  worked  out  on 
reason  and  principle :  viz. — 

L  That  an  attachment  by  an  English  creditor,  not  ac- 
quired by  a  specific  lien  prior  to,  but  acquired  aftery  the 
assignment  of  a  foreign  bankruptcy,  with  or  without  notice  (m) 
to  the  bankrupt,  is  impotent  to  effect  the  assignment. 

2.  That,  nevertheless,  if  the  Law  of  the  foreign  state  in 
which  the  property  may  be,  should,  in  violation  of  comity, 
exercise  jurisdiction  over  the  property,  and  by  express  regu- 
lation prefer  the  claim  of  the  attaching  creditor  to  the  pre- 
vious assignment  under  the  bankruptcy,  the  title  so  con- 
veyed by  the  lex  rei  sitce  and  lex  fori  would  not  be  disre- 
garded in  England  so  as  to  compel  the  creditor,  when  within 
English  jurisdiction,  to  refund  the  property  so  acquired  («). 

3.  That  such  a  creditor,  however,  will  not  be  allowed  to 
take   advantage  of  the  English  Bankruptcy  without  first 

(m)  Story,  b.  409. 

Westlakey  b.  279  (4). 

(n)  SiU  V.  Worswick,  1  H,  Blackstone's  Rep,  693. 

Cttzenove  v.  Frtvosty  5  Ba/ni,  d:  Aid.  70. 
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communicating  the  benefit  derived  from  his  proceedings  in 
the  foreign  state. 

4.  That  the  last-mentioned  axiom,  however,  does  not  ap- 
ply where  the  creditor  obtains  hj  his  diligence  something 
which  did  not  and  could  not  form  a  part  of  the  English  fund, 
or  pass  to  the  assignees  under  the  assignment,  e.  g.  foreign 
real  estate  (o). 

DCCLXXI.  The  case  of  Le  Feuvre  v,  Sullivan,  recently 
decided  by  the  Privy  Council,  is  one  of  great  importance  in 
its  bearing  upon  the  present  question.  In  1833,  A.,  domi- 
ciled in  Jersey,  deposited  with  B.,  domiciled  in  England,  a 
policy  of  insurance  effected  in  Jersey  upon  A.'s  life,  for  the 
sum  of  499/.,  as  security  for  the  sum  of  210/.,  advanced  by 
B.  to  him.  This  transaction  took  place  in  England.  No 
notice  of  the  deposit  was  given  to  the  Insurance  Office,  who 
afterwards  upon  a  false  representation  of  the  loss  of  the 
policy,  delivered  to  A,  a  duplicate  of  the  policy,  which,  in 
1833,  he  by  deed  assigned  to  his  wife  (from  whom  he  had 
obtained  a  judicial  sentence  of  separation  de  biens)^  in  con- 
sideration of  the  sum  of  400/.,  alleged  to  have  been  paid  by 
her  to  him.  Notice  of  this  assignment  was  given  to  the 
Insurance  Office.  A.,  or  his  wife,  paid  the  premiums  till 
A.'s  death.  In  1838,  A.  became  insolvent,  and  made  a 
cessio  bonorum  of  his  property,  but  no  proof  of  B.'s  debt 
was  registered  by  him  under  A.'s  insolvency.  In  an  action 
brought  in  Jersey  by  A.'s  wife  against  the  Insurance  Office 
to  recover  the  amount  of  the  policy,  B.  intervened,  and 
claimed  a  lien  under  the  deposit  with  him  by  A.  of  the 
original  policy.  It  was  holden,  first,  that  as  B.'s  Domicil 
was  English,  and  the  contract  made  in  England,  B.  had  by 


(o)  Co(^rel  V.  Dickens,  2  Moore's  P.  (7.  Bep.  98. 

Mr.  Westl&ke  remarks  (s.  284),  that  in  England  and  the  North 
American  United  States  a  bond  fide  payment,  made  by  bankrupt's 
debtor  under  prooees  of  foreign  Law,  protects  him  from  a  second 
payment  at  the  suit  of  the  assignees  in  the  bankrupt's  Domicil.  {Le 
Chevalier  y.  Lynch,  Dox^las,  JRep.  170.)  The  assignees  can  only 
recover  from  the  credAJtor, 

VOL.  IV.  Q  Q 
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the  English  Law  a  lien  upon  the  policy ;  second^  that  the 
cessio  bonorum  made  by  A.  ,in  Jersey,  did  not  affect  such  lien  {p). 

DCCLXXII.  In  the  same  case  it  was  decided  that  a 
debtor's  person^  and  his  general  estate  before  and  after  his 
death,  may,  by  bankruptcy,  or  judicial  insolvency,  or  lapse 
of  time,  be  effectually  discharged  or  protected  from  a  debt 
to  which  property  specifically  pledged  for  it,  specifically 
charged  for  it,  or  specifically  made  a  security  for  it,  may 
yet  remain  liable  (y). 

DCCLXXIII.  The  French  Law  is,  in  its  general  prin- 
ciple, liberal  on  this  subject ;  it  admits  the  syndic,  nomi- 
nated (r)  by  the  state,  which  has  cognisance  of  the  bank- 
ruptcy, to  take  proceedings  against  the  bankrupt's  effects  in 
France :  nor,  as  it  would  appear,  according  to  the  latter 
opinion,  does  it  inquire  whether  the  bankruptcy  has  been 
declared  with  or  contrary  to  the  consent  of  the  bankrupt ; 
in  either  case  (^)  the  sentence  operates  in  France  as  a  chose 
jugee  by  a  competent  tribunal.  But  this  proposition  does 
not  extend  to  the  case  of  a  bankrupt  who  has  two  trading 
establishments  (^),  one  of  which  is  in  France,  the  other 
foreign.  There  seems  to  be  a  doubt,  however,  whether  the 
sentence  of  the  foreign  bankruptcy  can  be  pleaded  in  bar  of 
proceedings  taken  by  individuals  against  the  effects  or  the 
property  in  France.     Foelix  asserts  that  it  cannot :  M.  De- 


(p)  Le  Ftuvre  v.  Ballvwm  (1866),  10  Maoris  P.  0.  i2ep.  p.  1  (mar- 
ginal note). 

(q)  Ibid.  p.  13. 

Clark  V.  MuUicky  3  Moore^s  P.  C  Rep,  262,  was  the  case  of  an  cw- 
mmpsit  by  the  assignee  of  a  bankrupt,  under  an  English  commission, 
against  a  native  of  India,  resident  within  the  jurisdiction  of  Calcutta. 
The  English  Bankruptcy  Acts  were  holden  not  to  affect  the  mode  of 
taking  evidence  in  India. 

(r)  Fodix,  s.  468,  ed.  Demangeat,  p.  204,  n.  a. ;  editor  reviews  in  a 
note  the  whole  law. 

(a)  Massi,  t.  ii.  s.  314,  ed.  1844,  thinks  only  in  the  latter  case ;  but 
in  his  last  ed.  (1874,  s.  809)  he  has  altered  his  opinion  and  includes 
both  cases. 

(<)  Vide  post. 
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mangeat  thinks  it  can,  except  against  a  French  creditor :  an 
exception  in  favour  of  native  subjects^  the  principle  of  which 
pervades  many  of  the  judgments  of  the  French  courts  in 
cases  where  the  rights  of  a  foreigner  and  a  native  come  into 
collision.  Another  question  has  been  much  discussed — 
whether  a  foreign  sentence  of  bankruptcy  affects  the  civil 
capacity  of  the  bankrupt  in  France.  Foelix  affirms  that  it 
does,  the  same  as  un  jugement  (Tinterdiction  {u),  Mass^ 
thinks  that  the  bankrupt  would  not  be  permitted  to  have  an 
account  at  the  Bank  of  France,  or  be  allowed  the  entree  of 
the  Bourse;  but  that  it  would  be  competent  to  him  to  make 
payments  and  transfer  property  not  forbidden  by  the  sen- 
tence of  bankruptcy ;  that  the  sentence  has  the  effect  of  a 
real  and  not  a  personal  statute. 

M.  Demangeat  agrees  with  this  opinion,  and  it  is  founded 
on  the  high  authority  of  Casaregis.  And  as  to  immoveable 
property,  the  law  of  the  Frendi  Code  de  Commerce  (x)  re- 
specting the  inscription  of  the  realty  of  a  bankrupt  renders 
the  doctrine  above  stated  indispensable. 

The  French  tribunal  also  will  pronounce  a  sentence  of 
bankruptcy  in  the  case  of  a  foreigner,—  an  exception  to  its 
usual  principle  on  the  subject  of  foreigners,  founded  on  the 
doctrine,  that  such  a  sentence  is  only  "  une  mesure  conserva- 
**  toire  "  (y). 

DCCLXXIV.  The  decisions  of  the  courts  of  the  United 
States  of  North  America,  contrary  to  the  opinions  both  of 
Story  (z)  and  Kent  (a),  do  not  admit  this  extra-territorial 


(ii)  S.  89 :  ''  L'individu  interdit  dans  son  pays,  Vest  aussi  en  pays 
^tnmger.  II  en  est  le  meme  da  failli  d^lar^  tel  dans  sa  patrie  ainsi 
que  de  I'absent." 

(x)  "  Les  syndics  sont  tenus  de  prendre  inscription  au  nom  de  la 
masse  des  cr^anciers,  sur  les  Immeubles  du  failli  dont  lis  connaissent 
Texistence.''— ulre.  490. 

(y)  So  decided  by  Trih.  de  Commerce  de  to  Seine,  7  Oct.  1846 ;  Gaz, 
des  Trib,  8  Oct. 

(z)  S.  409,  &c. 

(a)  2  Ckrnm.  406. 

Q  a  2 
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operation  of  foreign  bankruptcy  laws ;  grounding  their  breach 
of  comity  in  this  respect  upon  the  plea  that  the  admission 
of  the  foreign  law  would  in  this  case  prejudice  the  right  of 
their  own  citizens  (ft).  Nevertheless,  in  most  of  the  cases  in 
which  assignments  under  foreign  bankrupt  laws  have  been 
denied  to  give  a  title  against  attaching  creditors  (c),  it  has 
been  admitted  that  the  assignees  might  maintain,  under  such 
assignments,  suits  in  the  United  States  courts  for  the  pro- 
perty of  the  bankrupt;  and  Story  justly  observes  that  this 
admission  surrenders  the  principle,  inasmuch  as  the  assignees 
could  not  sue  unless  they  possessed  some  title  under  the 
assignment. 

DCCLXXY.  In  fact,  as  Story  {d)  says,  the  point  in  the 
North  American  United  States  has  hitherto  been  a  struggle 
for  priority  and  preference  between  parties  claiming  against 
the  bankrupt  imder  opposing  titles ;  the  assignees  claiming 
for  their  general  creditors,  and  the  attaching  creditors  for 
their  separate  rights. 

These  priorities  and  privileges  are,  in  the  case  of  moveable 
property,  as  a  general  rule,  governed  {e)  by  the  law  of  the 
debtor  of  the  domicil  (/),  and  in  the  case  of  real  property 
by  the  lex  rei  sit<B  {g) ;  the  same  principle  ought  to  be  ap- 
plied both  to  the  assignments  of  the  debtor,  voluntarily 
made,  and  to  an  assignment  made  under  the  operation  of  a 
law  of  bankruptcy. 


(6)  BtUon  V.  Valmtine,  1  OuHis"  {Amer,)  C.  C.  R.  168. 

Booth  Y,  Clark,  17  HowartTs  (Amer,)  JR.  322. 
'  Bemsen  v.  Holmes,  20  Joh/Mon's  {Amer.)  B.  229  :  this  appears  to  be 
the  leading  case. 

(c)  Story,  s.  420. 

(d)  S.  420  ;  Ogdm  v.  Saunders,  12  Wheatm's  {Amer,)  B.  359-366. 

(e)  The  lex  sU^  may  prescribe  a  different  rule. 

Andrewes  v.  His  Creditors,  11  Louisiana  B^,  0.  S,  {Amer.),  476 ;  s.  o. 
16  Louis,  Bep.  291. 

(/)  Story,  s.  423.  According  to  English  law  by  the  l&c  fori  of  the 
bankruptcy,  Thmrbwrn  v.  Steward,  L.  B.  3  P,  C,  478 ;  Exp,  Melboum, 
6  C%.  App.  64. 

(g)  Story,  ibid. 
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DCCLXXVI*  Upon  this  nice  question  of  the  privUegia 
or  priority  of  liens^  it  is  to  be  observed  that  the  states  which 
have  adopted  as  their  basis  the  Roman  Law  (A),  have^  ac- 
cording to  Savigny  (t),  worked  out  the  following  system. 

All  the  creditors  are  divided  into  five  classes: — 

1.  Those  who  have  absolute  privileges  or  rights  of  pri- 
ority. 

2.  Those  who  have  privileged  hypothecs* 

3.  Those  who  have  ordinary  hypothecs. 

4.  Those  who  have  personal  privileges. 

6.  All  who  are  not  included  under  the  foregoing  cate- 
gories. 

Of  these  five  classes,  the  first,  the  fourth,  and  the  fifth 
consist  of  pure  obligations,  and  are  clearly  justiciable  by 
the  Law  of  the  place  in  which  the  bankruptcy  is  declared, 
whatever  may  be  the  place  in  which  the  obligation  had  its 
origin,  or  in  which  it  was  to  be  fulfilled. 

The  second  and  the  third  classes  relate  to  creditors  who 
have  a  hypothec  or  mortgage.  Every  creditor  of  this  des- 
cription has  in  reality  a  right  of  a  mixed  character,  com- 
posed partly  of  a  simple  creditor's  right,  and  partly  of  a 
right  appertaining  to  real  property. 

In  Savigny's  opinion,  the  tribunal  of  bankruptcy  sitting 
in  the  domicil  of  the  debtor,  ought  to  include  these  hy- 
pothecs or  mortgages ;  but  should  preserve  to  each  creditor 
the  priority  and  privilege  conferred  on  him  by  the  Law  of 
the  place  in  which  the  thing,  which  is  the  subject  of  the 
hypothec  or  mortgage,  is  situated.  For  he  holds  it  to  be 
clear  Law  that  this  right  of  priority  is  governed  by  the  lex 
rei  sites.  The  proof  that  such  a  scheme  is  practicable,  is  to 
be  found  in  the  fact  that  it  is  the  basis  of  various  treaties 
which  Prussia  has  entered  into  with  her  neighbours,  and 
is  found  in  practice  to  work  well. 


{K)  See  the  CMsio  honorum  of  the  Boman  Law  discussed  in  a  later 
chapter  on  the  diach/arge  of  obligations, 
(i)  8amgny^  viii.  s.  374. 
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DCCLXX  VII.  Mr.  Bdl,  after  speaking  of  the  establish- 
ment in  Scotland  of  the  true  principles  of  International 
Law  on  the  subject  of  bankruptcy^  in  the  case  of  individuals, 
observes,  ^'  Great  difficulty  still  remained  in  the  case  of  a 
^^  company  having  a  Domicil  in  several  countries.  Admitting 
**  the  doctrine  of  Strothers  v.  Rddy  as  ruling  the  case  of  an 
"  individual — viz.  that  the  Law  of  the  Domicil  regulates, 
''in  bankruptcy,  as  in  succession,  the  effect  of  the  con- 
"veyance  to  the  creditors, — still  it  was  doubtful  what 
'^  should  be  the  effect  of  a  double  Domicil  with  a  double  set 
"  of  creditors,  and  trusting  to  the  laws  of  bankruptcy  as 
''  established  in  the  Domicil  of  their  debtor.  This  was  the 
"  difficulty  that  occurred  in  the  case  of  the  Royal  Bank  of 
"  Scotland  v.  Stein ;  but  the  court  disregarded  the  distinc- 
'^  tion,  and  held  the  proceedings  in  bankruptcy,  in  either 
"  the  Domicils  of  the  company,  to  comprehend  the  whole 
"  personal  estate  of  .the  entire  concern  *'  (A). 

But  in  England  a  diflferent  opinion  appears  to  have  ob- 
tained. Sir  W.  Grant  has  holden,  that  the  bankruptcy  of 
a  partner,  resident  in  England,  could  not  affect  the  partners 
remaining  in  the  West  Indies,  so  as  to  divest  them  of  the 
management  of  the  partnership  concerns,  or  of  the  disposi- 
tion of  the  partnership  property  ;  and  that  the  British  West 
Indian  creditor  of  the  firm,  who  had  attached  a  debt  due  to 
the  firm  in  the  West  Indies,  and  procured  a  judgment  and 
satisfaction  there,  could  not  be  compelled  to  refund  the  same 
upon  a  suit  brought  by  the  assignees  against  him  in  Eng- 
land (/).  Story  considers  this  doctrine  to  be  generally  re- 
cognised by  foreign  states,  in  cases  where  partners  reside  in 
different  states  {m). 


(k)  2  BeU  (ed.  Shaw),  1296. 

Base's  Cases,  462. 

(Q  Brickwood  v.  MiUer,  3  Merivale^s  Rq>.  279. 

(m)  Story,  b.  422. 

Merlm,  BSp,  FaiUite,  s.  2.  art.  10. 

Harrison  v.  Cherry,  6  Cranch's  (Amer,)  Bep,  289,  302. 
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DCCLXXVIII.  In  1856  a  very  important  case,  in- 
yolving  the  consideration  of  the  rules  of  International  Law, 
applicable  to  cases  of  doable  partnership,  came  before  the 
Lords  Justices.  D.  and  Y.  carried  on  business  in  Liver- 
pool in  partnership  as  "  D.,  Y.,  &  Co."  D.  &  Y.  and  Y. 
also  carried  on  business  in  Pernambuco  in  partnership,  as 
"D.,  Y.,  &  Co."  The  twa  firms  were  separate  and  distinct, 
and  the  third  partner  in  the  Pernambuco  trade  had  not  any 
interest  in  the  Liverpool  business.  The  Pernambuco  house 
drew  bills  upon,  and  they  were  accepted  by,  the  Liverpool 
house,  bnndjide,  and  in  the  ordinary  course  of  business;  and 
two  of  such  bills  came  into  the  hands  of  Q.  &  K.  honestly 
in  the  due  course  of  trade. 

The  English  firm  became  bankrupt,  and  afterwards  the 
Pernambuco  firm  entered  into  a  ^'  concordata  "  with  their 
creditors,  under  which  they  vested  property  in  trustees  for 
the  benefit  of  their  creditors.  G.  &  K.  received  a  dividend 
under  the  "  concordata  ^'  out  of  the  assets  vested  in  the  trus- 
tees of  the  Pernambuco  firm,  as  drawers  of  the  bill.  They 
subsequently  attempted  to  prove  against  the  Liverpool  firm, 
as  acceptors  of  the  bills ;  but  the  Commissioner  decided,  upon 
the  authority  of  JEx-parte  Hinton^  that  there  was  no  right 
to  double  proof,  and,  upon  appeal,  the  same  was  afiirmed. 
Lord  Justice  Turner  agreeing  with  the  Commissioner,  Lord 
Justice  Knight  Bruce  dissenting. 

Such  bills,  it  was  holden,  having  been  accepted  in  Eng- 
land, are  to  be  dealt  with  by  the  rules  of  English  Law. 

In  this  case,  Lord  Justice  Knight  Bruce  said,  ^^  I  avow 
**  my  opinion  to  be,  that  abstract  justice  and  the  principles  of 
^^  commercial  law  and  of  general  jurisprudence  are  with  the 
^*  petitioners,  that  the  Law  of  England  is  not  opposed  to  them, 
"  and  that  our  order  should  be  accordingly  "  (n).  The  House 
of  Lords,  however,  held,  on  appeal,  that  the  double  proof  was 
not  admissible,  and  affirmed  the  decision  of  the  Court  below  (o). 

(n)  Ex-parU  Goldsmid;  Re  Dean  and  Youle  (1866),  26  L,  J.  {N.  S.)y 
p.  25  ;  8.  c.  2  Jitrist  {N.  8.%  p.  1106. 
(o)  S.  c.  (August,  1869),  6  Jurid  {N.  8,),  p.  1230. 
All  the  English  cases  on  the  subject  will  be  found  referred  to  in  this 
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DCCLXXIX.  The  International  effect  of  assignment 
under  Bankruptcy  Laws^  is  confined  by  the  practice  of 
states  to  moveable  property.  These  laws  therefore  only 
transfer  such  immoveable  property  as  lies  within  their  juris- 
diction. It  follows  that  an  assignee  or  curator,  appointed 
by  these  Laws,  cannot  assume  the  possession  or  administra- 
tion of  immoveable  property  in  a  foreign  state,  unless  his 
authority  is  enforced  by  the  judicial  tribunals  of  that 
State  (jp).  And  yet  Mr.  Bell  justly  observes,  that  the  spirit 
and  policy  of  the  Laws,  considered  internationally,  should 
open  to  the  creditors  of  bankrupts  the  power  of  attaching 
real  estates. 

The  proyisions  of  one  of  the  English  Insolvent  Debtors 
Acts  (q)  vested  in  an  assignee  all  the  bankrupt's  real  and  per- 
sonal estate,  "  both  within  this  realm  and  abroad ;"  and  in 
Scotland  effect  was  given  to  this  provision  (r). 


case— -but  especially  the  cases  of  Ex-^pa^  MovU^  1  Montagues  22^. 
321;  and  Ex-parte  Hinton^  2  De  OexU  Eep.  560— approved  and 
affirmed. 

A  Joint  English  CommiBsion  of  Bankruptcy  has  been  holden  not  to 
be  superseded  on  the  ground  of  a  previous  separate  Irish  Commission. 
Ex-parie  Cridlandf  3  Vetey  ds  Beatna^  B^.  94. 

(p)  GaiU,  L  ii.  obs.  130. 

Voetf  lib.  xliL  t.  viL  n.  2. 

Voet,  lib.  zx.  t.  iv.  n.  12. 

P.  Voet,  de  Stat.  s.  9,  c.  ii.  n.  18 ;  s.  4,  c.  ii  n.  6. 

1  BouUenois,  129,  150 ;  dted  3  Bwrgt^  921.  ^ 

(g)  1  &  2  Yict.,  c.  110,  now  repealed. 

(r)  2  BeU  (ed.  Shaw),  1297,  n.  c. 
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CHAPTER  XL. 

OBLIGATION — DISCHARGE— UNDER    WHAT   LAW. 

DCCLXXX.  It  ia  proposed  in  this  chapter  to  consider 
the  question — 

1.  How  an  obligaiio  is  discharged  or  becomes  extinct. 

2.  By  what  Law  the  discharge  or  extinction  is  governed. 
The  latter  question  is,  of  course,  the  one  which  is  more 

properly  the  subject  of  this  treatise ;  but  the  former  is  not 
an  uninteresting  question  of  general  jurisprudence. 

DCCLXXXI.  And  first  as  to  the  Boman  Law,  the 
basis  of  European  jurisprudence :  ^'  Ut  obligandi,"  Donellus 
says,  ^'  certi  modi  sunt  jure  constituti,  ita  et  liberandi "  (a). 

An  obliffatio  ceases  to  be  binding  (jtoUitur)  in  yarious 
ways.  The  foUowiog  are  said  to  be  discharges  of  an  obli- 
ffatio  ipso  jure : — 

1.  By  actual  payment  of  what  was  due — solutiane  (b), 

2.  By  a  verbal  acknowledgment  in  a  particular  form  of 
words  that  payment  has,  though  actually  it  has  not,  been 
received — acceptilatione  (c). 


(a)  Comm.  deJ,C,  L  xvL  c.  1 — "  De  aoUUionibtu  et  omms  generu 
Ubirationibus,'*  This  ia  aa  admirable  chapter,  and  deserves  the  most 
careful  study. 

(6)  By  whatever  means  the  dbligaUo  ceases,  '^  solyitur  obligatio ''  is 
the  proper  technical  expression. 

3  Bwrge,  ch.  xxi  p.  781. 

Bocco,  p.  347,  0.  viii 

Sowigny,  B.  B.  V.  s.  248. 

PucMa,  Pond.  aa.  286-292. 

(c)  Dig,  xlvi.  t.  iv. ;  xlviii.  t.  xi.  s.  7. 

At  first  only  applied  to  debts  contracted  by  ttipvlaUo. 
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3.  An  obligatio  contracted  per  <B8  et  libram,  by  which  the 
debtor  became  nexus,  might  be  dissolved  by  a  similar  sym- 
bolical process. 

4.  By  being  changed  into  another  obligaiioy  for  which  the 
technical  term  was  novatio  {d). 

5.  By  the  relations  of  obligor  and  obligee^  or  of  debtor 
and  creditor  becoming  united  in  one  person,  which  is  termed 
confusio. 

DCCLXXXII.  The  following  are  said  to  be  discharges 
of  an  obligatio — ope  exceptionis  or  per  exceptianem, 

1.  By  a  decision  of  a  competent  court  of  justice,  resjudi^ 
cata,  or  ex  cdusdjudicatd.  Indeed,  strictly  speaking,  the 
obligatio,  in  its  technical  sense,  ceased  as  soon  as  legal  pro- 
ceedings, litis  contestatio,  began  ;  but  the  naturalis  obligatio 
is  not  destroyed  by  the  res  judicata. 

2.  By  a  treaty  {e)  or  agreement  known  to  the  civil  (/) 
and  canon  Law  (g)  by  the  term  transactio,  which  is  species 
pacti.  Three  conditions  were  necessary  to  found  this  mode 
of  extinguishing  an  obligation  (A) : 

a.  That  the  transactio  should  be  de  re  dubid  ac  lite  inr 
certd. 

13.  That  something  should  be  promised. 

7.  Or  something  done  as  an  equivalent  for  the  right 
waived. 

DCCLXXXIII.  The  modes  of  discharge  or  extinction, 
according  to  the  English  Law,  vary  in  name,  but  scarcely 
in  substance,  from  those  of  the  Roman  and  Continental 
jurisprudence. 

For  instance,  the  direct  fulfilment  of  the  obligation,  or 
the  payment  of  the  debt,  is  of  course  the  solutio :  its  ex- 


(d)  Dig.  1.  xlvi.  t.  ii. 

(e)  Called  by  the  Germans  Vergleich  :  see  Puchta^  PandekL  s.  294 : 
different  firom  CompromisSf  which  answers  to  our  arbitration^ 

(/)  Dig.  I.  ii.  t.  xv. 

Cod.  1.  iL  t.  iv.     De  traiMocUonibiu. 

(g)  Devoti  IndU.  Canon.  1.  iii  t.  xyiii    De  jpacHs  et  tranaactioniims. 

(h)  Cod.  ib.  d8. 
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tinction  or  merger  {i\  by  the  acceptance,  on  the  part 
of  the  obligee,  of  another  and  higher  security  (A),  answers 
to  the  novatio ;  its  extinction  by  the  marriage  of  the  obligor 
and  obligee,  or  by  the  appointment  of  the  obligor  as  exe- 
cutor (/),  answers  to  the  confusio ;  the  set  off(m)  answers  to 
the  compensatio ;  the  Statutes  of  Limitation  answer  to  the 
prtBscriptio. 

The  same  observations  apply  to  the  North  American 
United  States,  with  the  exception  of  Louisiana,  which  is 
governed  by  the  Soman  Law. 

DCCLXXXIV.  The  CivU  Law  required  for  the  dis- 
charge  of  certain  conventions,  that  the  transactio  should  be 
effected  through  the  medium  of  the  Aquiliana  stipulatio. 
But  these  technicalities  were  disregarded  by  the  Canon  Law, 
which  greatly  favoured  this  mode  of  adjusting  disputes. 

^^  Sed  canones,"  Devoti  says,  ^'  non  laborant  de  ist&  nimis 
attenuate  diligenti&  juris  civilis,  et  Aquilian&  etiam  stipu- 
latione  neglect^  obligationes  quoquo  modo  contractas 
"  transactione  omnino  perire  volunt "  (n). 

DCCLXXXV,  We  have  now  to  consider  (II.)  by  what 
Law  (o)  the  validity  of  the  discharge  or  extinction  of  the 
obligation  is  governed  (p). 

DCCLXXXYL  The  general  principle  is  thus  enunciated 


(i)  Broom,  Comm,  on  Common  Law,  p.  283,  &c.  as  to  merger, 

(Jfc)  3  Bwrge,  793. 

(l)  lb.  798. 

(m)  Story,  On  Ckm^acU,  §  676  ;  Potkier,  Obi  §§  699-641 ;  Mousi,  ed. 
1874,  17.  237,  &c.  "  Compensatio  est  debit!  et  crediti  inter  se  oontri- 
butio." — Dig,  xvi,  t.  IL  fr.  i.  Set  off  seems  to  be  matter  of  procedure, 
determinable  by  the  lex  fori,'~'Macfarlane  v.  Norria,  2  Bed  df  Smith, 
783 ;  31  L.  J.  Q.  B,  246. 

(n)  JDevoti,  ib,  s.  vii. 

(o)  Bocco,  c.  viii. 

2  Mcusi,  8.  127,  &c.  (ed.  1844). 

3  Burge,  874. 
Story,  s.  330,  &c. 

2  BeU,  Comm.  1294  (ed.  Shaw), 
WesOake,  s.  246. 
(jp)  Vide  anU,  p.  601. 
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by  two  distinguished  jurists :  "  Ut  ita,"  J.  Voet  esi^jn^  ^^  se- 
'^  cundum  cujus  loci  jura  implementum  accipere  debuit  con- 
^*  tractus;  juxta  ejus  etiam  leges  resolvatur  "  (;).  Burgun- 
diis  lays  down  the  rule,  perhaps,  more  accurately :  ^  £a 
*'  qua  adcomplementum  yel  executionem  contractibspectant, 
''  yel  absoluto,  eo  superveniunt,  solere  a  statuto  loci  dirigiy  in 
''  quo  peragenda  est  solutio.  Bationem  mutuantur  a  juris- 
*^  consulto,  qui  unumquemque  vult,  in  eo  loco  contraxisse 
^'intelligi  in  quo  ut  solveret  se  obligavit"  (r). 

The  result  of  all  the  best  authorities,  juridical  and  judi- 
cial, is  that  the  discharge  of  an  obligation,  in  the  state  in 
-which  it  was  contracted  to  be  discharged,  is  everywhere  re- 
cognised as  a  valid  discharge.  It  is  frequently  said  that  the 
discharge  must  be  according  to  the  Law  of  the  place  of  the 
contract,  but  this  is,  because  that  is  assumed  to  be  identical 
with  the  place  fixed  for  the  payment  of  the  debt  {s)  or  dis- 
charge of  the  obligation :  and  Burgundus,  therefore,  says 
accurately,  '^  locus  in  quo  peragenda  est  solutio  "  (/).  This 
is  in  accordance  with  the  maxim  taken  from  the  Roman 
Law,  *^  Contraxisse  unusquisque  in  eo  loco  intelligitur  in 
*'  quo  ut  solveret  se  obligavit "  («). 

It  is  to  be  remembered  that  the  place  in  which  the  contract 
is  made  is  always  presumed  to  be  the  place  in  which  it  is  to 
be  performed  unless  some  other  place  is  named  (x). 

DCCLXXXVII.  The  decisions  of  the  English  and 
North  American  United  States  are  happily  in  accordance 
with  the  opinions  of  foreign  jurists.  Lord  Mansfield  first 
laid  down  with  authority  and  firmness  the  rule,  ^^  that  what 
^^  is  a  discharge  of  a  debt  in  the  country  where  it  was  con- 


(q)  lib.  iv.  t.  i.  n.  29. 

(r)  Tr.  iv.  n.  29,  of  2  BouUmois,  p.  498  ;  dted  3  Burge,  875. 

(«)  Vide  anU,  p.  625. 

(t)  So  Paul  Voet  J  De  Stat,  b.  9,  c.  iz.  n.  11,  c  xii.  ;  dted  Rocco,  344: 
'^  Batione  effectus  et  complementi  ipsius  contrad^iis,  spectatur  ille  locus, 
in  quern  destinata  est  solutio,*' 

(ti)  Vide  oMy  p.  515. 

(x)  3  Bwrge,  875. 
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"  tracted  is  a  discharge  of  it  everywhere "  (y).  By  this 
judgment  one  of  the  most  important  subjects  of  Inter- 
national Jurisprudence  has  taken  firm  root  in  English  Law. 
In  a  comparatively  recent  case,  that  of  Gardiner  v. 
Hotighton  {z),  the  declaration  was  for  money  received,  money 
lent,  money  paid,  interest,  and  on  accounts  stated.  Plea, 
that  the  defendant  was  resident  in  the  colony  of  Victoria^ 
and  that  the  debts  were  contracted  within  the  colony,  and 
subject  to  the  laws  thereof;  and  that  the  defendant  was  dis- 
chaiged  from  the  debts  by  the  insolvent  Law  of  the  colony. 
The  Replication  was : — 

1.  That  when  the  debts  were  contracted,  the  plainlifi^  was 
resident  in  England,  and  that  at  the  time  of  the  commence- 
ment of  the  suit  the  defendant  was  resident  in  England. 

2.  That  by  virtue  of  the  contracts  by  which  the  debts  be- 
came payable,  they  ought  to  have  been  paid  to  the  plaintiff  in 
England.  It  was  holden,  that  the  replication  showed  no 
answer. 

Lord  Chief  Justice  Cockbum,  in  delivering  the  judgment 
of  the  Court  of  Queen's  Bench  (a),  said,  ^^  On  this  state  of  the 
^^  record  it  must  be  taken  that  the  debt  sued  on  was  con- 
*^  tracted  in  the  colony  of  Victoria^  and  payable  there ;  and 
^'  there  is  a  plea  of  discharge  under  the  Law  of  that  colony. 
**  The  rule  adopted  by  Lord  Ellenborough  in  Potter  v. 
^'  Brown  (Jb\  after  the  cases  of  Ballantine  v.  Golding  (rr),  and 
'^  Hunter  v.  Potts  (rf),  viz.  *  That  what  is  a  discharge  of  a 
'^  *  debt  in  the  country  where  it  was  contracted  is  a  discharge 
**  *  everywhere,'  applies  to  a  discharge  by  a  Court  in  a  foreign 
"  country ;  a  fortiori^  it  applies  to  a  discharge  by  a  Court 
"  in  one  of  the  British  colonies.  '* 

The  same  principle  was  applied  to  the  discharge  of  an 


(y)  BaUantine  v.  Golding,  1  Cooper's  Barikr,  Laws,  347, 

HwUer  v.  Potts,  4t  Durnford  <fc  East's  Bep,  182. 

Potter  V.  Brovni,  5  Bast's  Bep.  130. 

(«)  2  Best  <k  SmUh's  Bep.  p.  743  (a.  d.  1862). 

(a)  Wighiman,  Crompton,  and  Blackfnwn,  J  J.  concuired. 

(h)  5  East,  124, 130. 

(c)  Coop.  Banhr.  Laws,  347,  1st  edit. ;  487,  8th  edit. 

(d)  4  Dumf.  d  East  (T.  B.)  182. 
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obligation  arising  ex  delicto  in*  the  case  of   Phillips   t. 
Eyre  (e).  ^ 

And  it  is  to  be  observed  that  the  English  anthorittes,  as 
well  as  the  continental,  maintain  the  universality  of  the 
mle,  and  recognise  in  its  application  no  distinction  between 
a  native  subject  and  a  foreigner  as  between  foreigners.  And 
on  the  whole  the  same  doctrine  may  be  said  to  be  maintained 
by  the  North  American  United  States  (/). 

DCCLXXXVIII.  The  only  limitation  to  this  rule  is 
that  vfhich  has  been  before  adverted  to  (^),  and  which  ac- 
companies all  questions  of  comity ;  viz.  the  discharge  of 
the  obligation  must  of  course  not  contravene  the  plain  prin- 
ciples of  justice,  or  be  manifestly  injurious  to  the  clear  and 
fair  rights  of  the  native  subject  whose  state  is  called  upon 
to  recognise  the  validity  of  the  discharge.  ^'  If  a  state/' 
says  a  great  American  judge  (A),  "  should  enact  that  its 

citizens  should  be  discharged  from  all  debts  due  to  creditors 

living  without  the  state,  such  a  provision  would  be  so  con- 
*^  trary  to  the  common  principles  of  justice,  that  the  most 
'^  liberal  spirit  of  comity  would  not  require  its  adoption  in 
**  any  other  state  "  (i). 

DCCLXXXIX,  It  appears,  too,  that  the  rule  e  converso 
is  applicable ;  namely,  that  a  discharge  of  a  contract  by  the 
Law  of  the  place  where  the  contract  was  not  to  be  performed 
ought  not  to  operate  as  a  discharge  in  any  other  state. 

This  rule  has  been  firmly  established  by  judicial  de- 
cisions of  Great  Britain  and  the  North  American  United 
States  (;)• 

(e)  X.  jB.  4  g.  B.  225  ;  6  Q.  B.  1.     Videpost. 

If)  Story,  B.  340. 

(g)  Vide  anU,  p.  13. 

{h)  Mr.  Chief  Justice  Parker,  in  BlancTyard  v.  Rundi,  13  MassadL 
B^.  6. 

Story,  88.  349,  350,  351. 

(i)  To  the  same  effect  Lb  the  case  of  Wolfe  y.  Oxholme,  6  MauU  d: 
SeUoyn's  Bep.  92 ;  though,  in  my  judgment,  as  I  hare  already  veo* 
tured  to  observe,  the  principle  of  Law  was  wrongly  applied  to  the  act 
of  a  belligerent  state.     Vide  anU,  vol.  iii  p.  147. 

( j)  Sn%Uh  V.  Buchanan,  1  Eagt's  Bep,  6, 11. 
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DCCXC.  Aa  to  the  form  of  the  discharge  or  payment ; 
according  to  sound  principles  of  IntemationaUurisprudence^ 
a  discharge  in  the  form  which  is  valid  in  the  place  where  it 
is  given  ought  to  be  holden  valid  everywhere,  although 
another  form  would  be  required  by  the  Law  of  the  place  in 
which  the  obligation  was  contracted  to  be  fulfilled.  It  is,  as 
Mass^  (A)  says,  **  une  suite  de  la  convention,"  not  one  of 
its  mediate  or  immediate  effects  \  it  is  an  ex  post  facto  act, 
evidently  governed  by  the  local  Law.  Story  (/)  says, "  The 
'^  reasonable  interpretation  of  the  general  rule  would  seem 
^^  to  be,  that  while  contracts  made  in  one  country  are  pro- 
'^  perly  held  to  be  dissoluble  and  extii^guishable  according  to 
**  the  Laws  of  that  country,  as  natural  incidents  to  the 
original  concoction  of  such  contracts,  they  are  and  may  at 
the  same  time  also  be  equally  dissoluble  and  extinguishable 
by  any  other  acts  done  or  contracts  made  subsequently  in 
another  country  by  the  parties,  which  acts  or  contracts, 
^  according  to  the  Law  of  the  latter  country,  are  sufficient 
**  to  work  such  a  dissolution  or  extinguishment." 

So  in  Warrender  v.  Warrender  (m),  a  case  before  referred 
to  in  this  treatise.  Lord  Brougham  said :  '^  If  a  contract  for 
a  sale  of  chattels  is  made,  or  an  obligation  of  debt  is  in- 
curred, or  a  chattel  is  pledged  in  one  country,  the  sale 
may  be  annulled,  the  debt  released,  and  the  pledge  re- 
deemed by  the  Law  and  by  the  forms  of  another  country 
in  which  the  parties  happen  to  reside,  and  in  whose  courts 
their  rights  come  in  question,  unless  tiiere  was  an  express 
stipulation  in  the  contract  itself  against  such  avoidance, 
^*  release,  or  redemption."  His  Lordship  continues — "  But, 
'^at  any  rate,  this  is  certain,  that  if  the  Laws  of  one  country, 


Lewis  V.  Owen^  4  BamevjctU  dh  Alder son^s  Bep.  654. 

FhiUips  V.  AUan,  8  BamevxiU  db  CressweWs  Rep,  477. 

2  Bed's  Conrn,  s.  1267. 

8toryy  B.  342 ;  he  says,  ''  where  the  contract  is  made  or  performed." 

Qc)  2  Mass6,  b.  127  (ed.  1844). 

(0  S.  361  c. 

(m)  9  Bligm  Bep,  126. 
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'^  and  its  courts,  recognise  and  give  effect  to  those  of  another, 
**  in  respect  to  the  constitution  of  any  contract,  they  must 
"  give  the  like  recognition  and  effect  to  those  same  foreign 
"  Laws  when  thej  declare  (n)  the  same  kind  of  contract 
"  dissolved." 

DCCXCI.  On  principle,  therefore,  the  discharge  of  an 
obligation,  according  to  tlie/orm  of  the  lex  loci  in  which  it 
is  discharged,  ought  to  be  treated  as  a  discharge  everywhere. 
Thus,  in  the  case  put  by  Story  (o)  of  a  bond  executed  in 
England  for  the  payment  of  money,  if  payment  be  made  in 
France,  and  a  discharge  given  in  that  country  under  a 
written  but  unsealed  instrument,  which  would  certainly  be 
holden  valid  in  France,  it  ought  to  be  holden  valid  in  every 
third  country,  and  it  ought  ako  to  be  holden  valid  even  in 
England.  "  For"  (Story  argues)  "if  the  contract  derives 
its  whole  original  obligatory  force  from  the  Law  of  the 
place  where  it  is  made,  it  is  but  following  out  the  same 
principle  to  hold,  that  any  act  subsequently  done,  touching 
the  same  contract  by  the  same  parties,  should  have  the 
same  obligatory  force  and  operation  upon  it,  which  the 
Law  of  the  place,  where  it  is  done,  attributes  to  it" 
Story  does  not  see  any  reason  why,  in  this  respect,  there 
should  be  any  difference  between  those  contracts  which 
affect  personal  property  only,  and  those  which  impose  a 
charge  upon  real  property.  This  doctrine  of  the  indirect 
effect  of  a  discharge  according  to  the  lex  loci  of  liens  on 
immoveable  property,  is  not  inconsistent  with  the  proposi- 
tion that  the  lex  situs  governs  directly  the  rights  to  such 
property;  and  he  quotes  with  approbation  the  following 
remarks  of  Lord  Brougham  in  Warrender  v.  Warrender : — 
^^  All  personal  obligations  may,  in  their  consequences,  affect 
^^  real  rights  in  England ;  nor  does  a  Scotch  divorce,  by 
"  depriving  a  widow  of  dower  or   arrears  of  pin-money. 


(n)  Thifl  is  according  to  the  maxim,  fully  adopted  by  the  "RngliRh 
Law,  '*  £odem  modo  quo  quid  constituitur,  eodem  modo  dissolvitor/ 
(o)  S.  361a. 
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charged  on  English  property^  more  immediately  affect  real 
'^  estate  here  than  a  bond  or  a  judgment  released  in  Scot- 
land, according  to  Scotch  forms,  discharges  real  estates  of 

a  lien,  or  than  a  bond  executed  or,  indeed,  a  simple  con- 
*' tract  debt  incurred  in  Scotland,  eventually  and  subse- 
"  quently  charges  real  estate  *'  (o). 

DCCXCII.  It  may  be  proper,  however,  to  observe 
here,  that,  with  respect  to  what  are  termed,  in  English 
Law,  executory  contracts,  respecting  real  or  immoveable 
property,  J^he  English,  Scotch,  and  North  American  United 
States  Courts  pronounce,  uno  ore  (p),  that  they  are 
governed  exclusively  by  the  lex  situs.  Considerable  dif- 
ference of  opinion  upon  the  subject  prevails  among  foreign 
jurists  (q). 

On  the  other  hand,  the  great  majority  of  foreign  jurists 
agree  with  the  English  and  Scotch  authorities  in  holding 
that  contracts  respecting  personal  property,  debts,  and  the 
like,  have  no  fixed  situsy  but  follow  the  person  of  their 
owner  (r), 

DCCXCIII.  The  cases  considered  in  the  foregoing  para- 
graphs relate  to  the  actual,  substantial  discharge  of  the 
obligation,  according  to  its  true  intent  and  meaning,  though 
according  to  a  form  unknown  to  the  lex  loci  in  which  the 
obligation  was  contracted. 

The  obligation,  however,  may  be  otherwise  discharged. 
The  obligor  and  obligee  may  consent  that  the  obligation 
shall  be  dissolved,  or  the  obligee  may  freely  release  the 
obligor  from  the  bond,  or  the  obligation  may  be  discharged, 
as  has  been  stated,  by  the  introduction  of  a  new  obligation 
between  the  same  obligor  and  obligee  (novatio\  or  by  the 
obligor  and  obligee,  or  creditor  and  debtor,  becoming  the 


(o)  2  Bligh's  Bep,  126. 

(p)  Story,  B.  363. 

{q)  R.  8.  368. 

(r)  lb.  8.  362. 

Vide  anU  as  to  8amgny*8  opinion. 

VOL.  IV.  B  B 
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same  person  {c&nfusid).     In  these  coses  a  new  obligation^  or 
a  new  contract,  supersedes  and  dissolves  the  former* 

This  new  obligation,  or  contract,  is  to  be  governed  by 
the  same  rule  as  the  former  one,  that  is,  by  the  Law  of  the 
place  in  which  it  is  to  be  fulfilled. 

DCCXCIV.  We  have  been  considering  what  Law  shall 
govern  with  reference  to  cases  in  which  the  discharge  of  the 
obligation  has  been  effected  by  the  acts  of  both  the  parties  to 
it.  But  there  remains  the  difficult  question  as  to  what  law 
shall  govern  the  discharge  of  the  obligation,  without  the 
consent  of  the  obligee,  in  invitum,  by  the  mere  operation  of 
the  law. 

It  was  mentioned  in  a  former  chapter,  that  the  discharge 
of  an  obligation  might  be  effected  by  the  operation  of  law 
without  the  consent  of  the  obligee  in  the  case  of  an  adjudica- 
tion in  bankruptcy  (5).  In  that  chapter,  the  discussion  of 
the  principles  by  which  such  a  discharge  was  effected  was 
necessarily  anticipated. 

It  remains  to  add  a  few  remarks  upon  this  mode  of 
discharge. 

DCCXC  V.  Accordiug  to  the  old  Roman  Law,  the  debtor 
was  liable  to  imprisonment  and  to  the  disgrace  {infamia) 
consequent  on  the  seizure  and  sale  of  all  his  property ;  in 
order  to  avoid  the  severity  of  this,  a  law  was  passed,  or  a 
practice  arose,  dating  from  the  time  of  Sylla  or  Julias 
CaBsar,  which  protected  the  debtor  whose  insolvency  had 
been  caused  by  misfortune  from  the  severity  of  the  old 
Law,  on  the  condition  of  his  voluntarily  surrendering  all  his 
property. 

This  act  of  surrender  was  called  the  cessio  bonorum  (t) ;  it 
would  seem  also  to  have  been  attended  by  this  advantage, 
that  if  the  debtor  acquired  property,  subsequent  to  the 
cesslOy  his  creditors  could  not^eize  upon  the  whole  of  it,  but 
could  only  compel  him  to  pay  a  portion :  *^  In  id  quod  facere 

(5)  Vide  anU,  chap,  zxzix. 

{t)  Dig,  1.  xlii.  t.  iii.  De  cessione  honorwn. 

Cod,  vii.  71,  Qtii  bonis  cedere  poss^tnt. 
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potest,  inhumanum  enim  erat  spoliatum  fortunis  suis  in 
Bolidum  damnari"  (u). 

The  cessio  might  be  made  judidally  in  courts  or  by  a 
declaration  out  of  courts  at  the  will  of  the  debtor^  communi- 
cated by  a  letter  or  messenger. 

The  creditors  to  whom  the  cessio  was  made  were  not 
allowed  to  retain  and  divide  the  property^  but  werie  com- 
pelled to  sell  it  to  the  highest  bidder.  After  the  sale,  but 
not  before^  the  debtor  was  divested  of  the  dominium  over  his 
property.  As  soon  as  the  cessio  was  announced^  a  curator 
{x)  was  appointed^  who  undertook  the  care  and  administra- 
tion of  the  property  previously  to  its  sale^  and  by  whom  all 
actions  competent  to  the  debtor  were  enforced. 

The  cessio  bonorum,  it  should  be  always  remembered, 
properly  speaking,  operated  as  a  discharge  of  the  debtor;  it 
did  not  take  away,  but  only  suspended,  the  right  of  the 
creditor  to  bring  an  action  against  his  effects  (y). 

DCCXCVI.  The  doctrines  of  the  Roman  Law  upon  the 
cessio  bonorum  have  been  introduced  into  the  jurisprudence 
of  the  continent,  especially  of  Holland,  Spain,  and  France ; 
and  it  is  more  or  less  blended  in  these  countries  with  the 
modem  law  of  bankruptcy,  which  affords  a  permanent  dis- 
charge to  the  debtor  from  his  obligations  to  his  creditors. 

DCCXCVII.  The  following  principles  upon  this  subject 
appear  to  have  obtained  the  approval  of  most  civilised 
states  {z) : — 

1.  If  the  proceedings  consequent  on  the  bankruptcy  only 
release  the  person  of  the  debtor,  and  not  his  debt,  the  debt 


(tt)  Inst.  L  iv.  t.  vi. 

Cf,  Dig,  1.  xlii.  t.  iii.  iv. 

(x)  Dig.  1.  xlii.  t.  vii.  De  curaiore  bonis  dando : 

*'  2.  De  curatore  constituendo  hoc  jure  utimur,  ut  Praetor  adeatur 
iaqiie  coratoFem  coratoresve  constituet  ex  consensu  majoris  partis 
creditorum  :  vel  Prseses  Provinciffi,  si  bona  distrahenda  in  ProvinciA 
sunt." 

(y)  Dig.  1.  xlii.  t,  iii.  vii. 

(z)  8  Bwge,  294. 

B  R  2 
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may  be  satisfied  by  the  seizare  of  his  future  property  in  a 
state  other  than  that  in  which  the  bankruptcy  took  place. 

2.  If  they  discharge  the  debt,  and  if  the  state  in  which  the 
bankruptcy  took  place  be  also  the  place  of  the  obligation, 
then^  but  not  otherwise,  according  to  English,  Scotch, 
French,  and  North  American  jurisprudence,  the  discharge 
is  available  against  an  action  in  any  foreign  state. 

DCCXCVIII.  The  following  case,  decided  by  the  Privy 
Council  in  England,  illustrates  the  working  both  of  the 
French  and  English  Law  on  this  question  of  comity. 
Quelin,  the  appellant,  had  been  declared  a  bankrupt  by  a 
judgment  of  the  Tribunal  of  Commerce  at  Nantes,  on  the 
20th  January,  1823.  He  obtained  a  protection  from  arrest 
{sauf  conduit),  but  afterwards  absconded  to  Jersey.  In  his 
absence  he  was  prosecuted  for  a  fraudulent  bankruptcy,  and 
was  condemned  par  contumace  to  five  years'  imprisonment 
and  hard  labour  (travaux  forces).  Previously  to  his  bank- 
ruptcy, he  had  given  a  note  of  hand  for  7,000  francs  (biUet 
a  ordre)  to  a  widow  of  the  name  of  Nau,  in  Nantes.  She 
proved  the  amount  of  this  note  as  a  debt  under  the  bank- 
ruptcy, but  did  not  attend  the  meeting  for  the  appointment 
of  an  assignee  (^syndic  definitif)  and  banker,  and  afterwards 
indorsed  the  note  over  to  a  third  person,  who  indorsed  it 
to  the  respondent,  the  plaintiff  in  the  court  below,  an 
inhabitant  of  Jersey.  He  sued  the  appellant  for  the  amount 
of  the  note  in  the  Royal  Court  there.  The  appellant 
pleaded  his  bankruptcy  in  France  in  bar  of  the  action,  and 
ou  his  plea  being  overruled  he  appealed  to  the  Privy 
Council.  Their  Lordships  ordered  the  following  questions 
to  be  referred  to  two  French  advocates,  to  be  named  by  the 
British  ambassador  at  Paris : — 1st.  Whether  a  person  whose 
property  had  passed  to  Syndics  under  the  Law  "rfe  la 
faillite'^  could  afterwards  be  sued  by  any  creditor,  who  had 
proved  his  debt  before  the  Syndics  ?  2nd.  If,  generally, 
such  person  could  not  afterwards  be  sued  by  such  a  creditor, 
did  he  lose  that  protection  by  a  sentence  par  contumace,  and 
by  competent  judges,  for  not  having  been  able  to  give  a 
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proper  account  of  his  receipts  and  disbursements^  for  haying 
misapplied  several  sums  of  money  and  other  property  to  the 
prejudice  of  his  creditors,  for  having  concealed  his  books,  or 
not  having  kept  them,  and  for  having  violated  the  sauf 
conduit  granted  him  by  the  Tribunal  of  Commerce  ?  The 
ambassador  made  choice  of  Messrs.  Delagrange  and  Dupin 
ain6,  and  they  having  given  their  opinion  upon  the  first 
point,  **  that  the  bankrupt  could  not  be  sued  even  by  a 

creditor  who  had  not  proved  his  debts  before  the  Syndics, 

and  ^fortiori  could  not  be  sued  by  one  who  had  proved; " 
and  upon  the  second,  ^^  that  the  sentence,  par  contumace, 
"  would  not  have  any  effect  so  as  to  give  a  new  right  to  sue 
"  to  a  creditor ; "  their  lordships,  on  the  23rd  of  February, 
1828,  reversed  the  judgment  of  the  court  below  (a). 

DCCXCIX.  The  Privy  Council,  however,  have  decreed 
that  a  certificate  obtained  under  an  English  bankruptcy  is 
a  bar  to  an  action  for  debt  contracted  by  the  bankrupt  at 
Calcutta  previously  to  his  bankruptcy,  although  the  creditor 
had  no  notice  of  the  commission,  and  was  resident  in  Cal- 
cutta (A). 

DCCC.  In  accordance  with  the  principle  stated  in 
§  dccxcvii.,  the  Scotch  courts  held  that  where  a  debt  had 
been  contracted  in  Berbice,  and  a  commission  of  bank- 
ruptcy had  been  issued  in  England  against  the  debtor,  under 
which  he  had  been  declared  a  bankrupt,  and  afterwards 
obtained  his  certificate,  such  certificate  was  no  bar  to  an 
action  brought  by  the  creditor  against  the  heir  of  the 
debtor  (c). 

DCCCI.  Prescription  is  another  mode  by  which  obliga- 
tions are  ended.   When  the  Law  of  prescription  of  the  place 


(a)  Quelin  v.  Moiaaon,  cited  in  next  case. 

(6)  Edwards  v.  Bonald  (1830),  1  Knapp's  P.  0.  Rep.  p.  266. 

This  seems  to  have  been  decided  on  the  power  of  imperial  legis- 
lation to  bind  all  Colonial  Courts,  whicli  are  in  this  respect  nob  to  be 
considered  as  foreign  Courts.  See  Ellis  v.  McHenryy  L,  R,  6  0.  P. 
225. 

(c)  Rose  V.  Macleod,  4  8,  db  D,  311 ;  cited  3  Bwrge^  926. 
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in  which  the  obligation  is  to  be  fulfilled  differs  from  the  Law 
of  the  place  in  which  the  action  is  brought  to  enforce  the 
performance  of  it,  which  ought  to  prevail  ?  There  has  been 
considerable  difference  of  opinion  on  this  subject ;  but  the 
preponderance  of  reasoning  and  authority  seems  to  be 
against  the  principle  maintained  by  English  Law.  Accord- 
ing to  all  true  principles,  Savigny  says,  the  Law  of  the 
place  of  the  performance  shall  prevail  (d).  The  reasons 
upon  which  the  Law  of  prescription  is  founded  are  intimately 
connected  with  the  nature  of  the  obligation;  and,  apart 
from  this  ground  of  theoretical  justice,  the  practical  equity 
of  the  doctrine  is  obvious.  It  takes  from  each  of  the  parties 
all  power  of  making  an  arbitrary  selection  which  may  be 
injurious  to  the  other.  So  in  the  case  of  a  variety  of  juris- 
dictions to  which  recourse  might  be  had,  it  prevents  the  in- 
justice which  the  plaintiff  might  conmiit,  by  selecting  that 
which  recognises  the  longest  term  of  limitation ;  and  it  will 
not  allow  the  defendant,  by  transporting  his  Domicil  within 
the  jurisdiction  which  recognises  the  shortest  term  of  limita- 
tion, to  defraud  the  plaintiff.  The  time  of  prescription  has 
been  immutably  fixed  for  both  at  the  time  of  the  contract 
by  the  Law  of  the  place  in  which  it  is  agreed  that  it  shall 
ber  fulfilled.  The  opinion  of  Savigny  is  supported  by  many 
and  weighty  authorities  (e),  and  by  the  decision  of  the  prin- 
cipal court  of  hia  o^vn  country  (/). 

DC  ecu.  On  the  other  hand,  the  doctrines  that  prescrip- 
tion is  governed  by  the  lex  fori — that  it  is  a  question  of 
procedure — that  it  relates  to  the  remedy,  not  to  the  nature  of 
the  obligation — that  it  is  among  what  jurists  call  the  ordina- 
toria  and  not  the  decisoria  litiSy  are  propositions  also  mam- 
tained  by  jurists,  and  now  incorporated  into  the  Law  of 
England,    Scotland,    and    the    North    American    United 


(d)  Savigny,  R.  B.  v.  b.  237,  viii.  374. 

(e)  HertiiiSf  b.  65. 
SchUfffier,  b.  89. 

WUckteTy  iL  408-412,  cites  variouB  authora. 
(/)  In  1843.     SeuffeH,  Archiv,  ii.  num.  120. 
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States  (g)y  but  upon  reasoning  which,  as  it  would  seem  to 
the  writer  of  these  pages,  Mr.  Westlake  (A)  properly  says, 
confounds  the  interpretation  of  the  contract  with  the  opera- 
tion upon  it  of  the  lex  loci  contractusy  and  which  admits  that 
the  debt  may  be  still  supposed  to  be  existent  and  owing, 
against  which  it  nevertheless  opposes  the  prescriptive  bar  of 
the  lex  fori, 

DCCCIII.  The  foregoing  decisions  of  the  English  courts, 
and  those  which  agree  with  them,  have  at  present  only 
established  this  doctrine,  that  prescription  is  governed  by 
the  lex  foriy  with  reference  to  cases  in  which  tiie  Prescrip- 
tion of  the  place  of  the  contract  barred  the  remedy ^  but  did 
not  extinguish  the  claim.  Does  not  this  latter  kind  of  Pre- 
scription at  least  appertain  to  the  ^^  decisoria,^^  and  not  to 
the  ^*  ordinatoria  litis  et  caussB  ?  "  No  decision,  indeed,  of 
the  English  or  North  American  United  States  has  estab- 
lished as  yet  this  proposition  in  its  full  extent.  The  opinion 
and  reasoning,  however,  both  of  Story  (i)  and  Burge  (J), 
and  the  judgment  of  the  English  Court  of  Common  Pleas  (A), 


(gr)  Burgey  iii.  878,  &c. 

Story  f  B.  576,  cited  BouUenois  and  Fothier ;  wd  cf,  Fcdix,  s.  100,  who 
shows  that  both  Boullenois  and  Pardessus  limit  the  application  of 
this  doctrine  to  a  case  in  which  the  parties  have  not  expressed  any 
place  for  the  execution  of  the  contract. 

Don  V.  Lippmannf  5  Clk,  &  Fin.  Bep.  16 ;  Fergtisson  v.  Fyffe,  8 
ib.  140 ;  leading  English  and  Scotch  cases.  See  also  Buckmaboye  v. 
LiiUoobhoy  MoUichimd,  8  Moore,  P.  C.  4  ;  5  Moore,  Ind,  Appeal,  234. 

(h)  P.  233,  s.  260. 

Fcdixj  8.  100,  for  himself  says,  "  Lorsqu'il  s'agit  non  pas  de  statner 
BUT  le  fond  de  la  demande  mais  d'apprecier  des  difenees,  qui  y  sont 
oppos^es  et  qui  ont  leur  base  dans  la  loi  du  Ueu  ou  si^ge  le  tribunal 
Buivi  de  la  cause,  on  suivracette  demi^re  loi."  Demaiigeat  shows  that 
Fcdix  has  made  a  mistake  here,  and  predicted  of  dSfenses  what  was  true 
of  excepiuyns.    Demangeat  entirely  agrees  with  Savigny. 

(i)  S.  483. 

( j)  III.  883,  4. 

(k)  ffvber  v.  Sterner,  2  Bingham's  Bep.  N.  S.  211. 

Air.  BeU,  in  his  Commentates  ott,  Scotch  Law,  obserres  (Shaw's  Ed: 
p.  76,  8.  38):  ''In  order  correctly  to  mark  the  principle  on  which  the 
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haye  sustained  the  proposition  to  this  extent — viz.  that  if 
the  statutes  of  limitation  of  the  state  in  which  the  contract 
is  to  be  performed  extinguish  the  rights  and  declare  it  to  be 
absolutely  void  after  the  lapse  of  a  prescribed  period^  and 
the  parties  have  been  during  that  period  resident  within 
the  jurisdiction  of  the  state^  then  even  the  law  of  Eng- 
land will  consider  this  prescription  as  extending  both  ad 
valorem  contractus  and  ad  decisionem  litis,  and  ..respect  it 
accordingly. 

DCCCIV.  The  larger  proposition^  however,  mentioned 
above,  may  perhaps  be  deemed  still  open  for  discussion 
before  tribunals  which  administer  the  law  of  England ;  and 
perhaps  upon  a  fuller  and  further  consideration  it  may  be 
found  that  the  residence  of  the  parties  subsequent  to  the 
making  of  the  contract  cannot  really  affect  the  true  question, 
namely,  whether  an  extinctive  prescription,  at  least,  incident 
to  the  Law  of  the  place  of  the  fulfilment  of  the  obligation, 
be  not  a  matter  which  concerns  the  nature  and  essence  of 
the  obligation  itself,  whether  it  was  not  a  condition  pro- 
visionally contemplated  by  the  parties  at  the  time  when  the 
obligation  was  incurred.  The  very  learned  and  accomplished 
editor  of  the  English  '^  Leading  Cases"  thus  expresses  him- 
self on  this  point : — "  Supposing  the  Law  of  a  foreign 
**  country  to  be,  that  a  contract  is,  after  a  certain  time,  to 
''be  deemed  absolutely  extinguished,  it  seems  not  quite 
''  reasonable  to  say  that  the  removal  of  the  parties  out  of 


doctrine  of  extinotion  of  obligationB  by  Limitation  proceeds,  it  is 
neoeflsary  to  distingniah  between  limitationB,  properly  speaking,  and 
what  more  correctly  is  called  Prescription.  Limitation  is  a  denial  of 
action  on  an  instrument  or  document  of  debt  after  the  lapse  of  a  cer- 
tain time,  without  regard  to  the  actual  subsistence  of  the  debt.  Pre- 
scription is  a  legal  presumption  of  payment  or  abandonment  of  the 
debt.  This  distinction  is  grounded  on  a  real  difference  of  principle, 
and  it  enters  into  all  arguments  on  the  more  nice  and  difficult  ques- 
tions in  this  department.  Limitation  is  either  by  convention  or  by 
statute :  the  former  being  the  condition  in  the  obligation,  the  latter 
established  on  groimds  of  public  expediency." 
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"  the  jurisdiction,  while  that  time  is  running,  should  autho- 
rise the  courts  of  this  country  to  consider  it  in  esse  after 
the  period  prefixed.  The  authorities  establish,  that  the 
Law  of  the  country  where  tiie  contract  is  made  must 
govern  it,  and  must  be  looked  on  as  impliedly  incorporated 
"  with  it.  Now,  if  the  contract  had  contained  a  proviso  tiiat 
it  should  be  absolutely  void,  if  not  enforced  within  a 
certain  time,  no  doubt  the  English  courts  would  hold  it 
^^  void  after  the  expiration  of  that  time.  But  what  difierence 
^'  can  it  make  that  such  proviso  is  implied  from  the  Law  of 
"  tiie  country  where  the  contract  was  made,  instead  of  being 
'^  expressed  in  terms  ?  Is  it  not  in  both  cases  equally  part 
"  of  the  contract  ?  If,  indeed,  the  rule  of  the  foreign  Law 
^^  be,  that  the  contract  shall,  after  the  lapse  of  a  certain  time, 
'^  become  void,  provided  that  the  parties  to  it  continue  to 
'^  reside  all  that  time  in  the  same  country,  the  arrival  of  the 
period  prefixed,  or  its  avoidance,  will  depend  on  the  con- 
tingency of  their  abstaining  from  absenting  tiiemselves, 
**  and,  if  they  leave  the  country,  never  will  arrive  at  all ; 
and  this  is,  perhaps,  what  Judge  Story  intends  by  the 
words, '  that  the  parties  are  resident  within  the  jurisdiction 
^during  all  that  period,  so  that  it  has  actually  operated 
^  upofi  the  case,^  For  if  the  Law  be  so  framed  as  to  operate 
upon  the  case  without  such  residence,  the  qualification 
appears  to  be  inapplicable"  (/)• 
DCCCV.  The  Supreme  Court  of  the  North  American 
United  States  has,  however,  certainly  laid  down  the  rule 
that  the  statute  of  limitations  of  the  country,  in  which  the 
suit  is  brought,  may  be  pleaded  to  bar  a  recovery  upon  a 
contract  made  out  of  its  political  jurisdiction,  and  that  the 
limitation  of  the  lex  loci  contractus  cannot  be  so  pleaded. 
It  consider  that  this  has  become  a  fixed  rule  of  the  jus 
gentium  privatum,  unalterable  in  the  opinion  of  that  court 


(0  Mostyn  v.  FabrigaSf  Smithes  Leading  Cases,  voL  L  p.  623  (ed. 
1867). 
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either  in  the  North  American  United  States  or  in  England^ 
except  by  legislative  enactment  (m). 

But  the  same  court  has  recognised^  as  the  inferior  courts 
of  the  same  country  had  done  before,  the  distinction  between 
a  Law  of  limitation  which  went  directly  to  the  extinguish- 
ment of  the  debt,  claim,  or  right,  and  one  which  operated 
merely  as  a  bar  to  the  remedy  (n). 

DCCC  VI.  A  case  was  brought  before  Sir  William  Grant, 
arising  under  a  possessory  Law  of  Jamaica,  which  converted 
a  possession  of  seven  years  under  a  deed,  will,  or  other  con- 
veyance, into  a  positive  absolute  title  against  all  the  world, 
without  exception,  in  favour  of  any  one,  or  any  right,  how- 
ever a  party  may  have  been  situated  during  that  time,  or 
whatever  the  previous  right  of  property  may  have  been. 
The  great  English  judge  took  in  this  case  the  distinction 
between  statutes  which  barred  the  remedy,  and  statutes 
which  prohibited  the  bringing  a  suit  after  a  limited  time  (o). 

DCCC  VII.  The  foreign  jurisprudence  upon  this  matter 
is  perspicuously  stated  by  Masse  (p). 

There  have  been  various  systems : 

1.  That  which  governs  the  prescription  by  the  Law  of 
the  Domicil  of  the  creditor  or  obligee. 

2.  That  which  adopts  the  Law  of  the  debtor  or  obligor. 

3.  That  which  adopts  the  Law  of  the  place  in  which  the 
demand  for  the  fulfilment  is  made. 

4.  That  which  adopts  the  Law  of  the  place  where  the 
contract  is  made. 

5.  That  which  adopts  the  Law  of  the  place  of  payment 
or  discharge. 


(m)  Towivsend  v.  Jenison,  xviii.  Curti^  (Amer,)  Be/p.  pp.  201-2. 

(n)  Jb.  206  ;  c«  vide  Shelby  v.  Gay,  11  JVheaton^s  (Amer.)  Rep,  361 ; 

Brent  v.  Chapman^  5  CrandCs  {Amer.)  Bep.  358  ; 

JLincoln  v.  BatteUe,  6  Wend.  465  ; 

Story,  8.  582. 

(o)  Beckford  v.  Wade,  17  Vesey^s  Bep,  87. 

(p)  Le  DroU  Commercial,  II.  s.  74,  ed.  1844 ;  I.  8.  659,  ed.  1874. 
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DCCC  VIII.  Pothier  (y)  alone  countenances  the  first  sys- 
tem. Burgundus  (r)  and  Merlin  {s)  expose  the  error  on 
which  his  specious  reasoning  is  founded. 

The  second  system  is  supported  by  Merlin  (t)  and 
Voet  (tt),  and  by  decisions  of  the  superior  courts  of 
Cologne  and  Berlin  {x) :  but  what  if  the  debtor  or  obligor 
change  his  Domicil?  of  which  Domicil  is  the  law  to  be 
followed — that  of  the  Domicil  at  the  time  of  making  the 
contract,  or  that  of  the  subsequent  Domicil  ? 

The  third  system  is  supported  by  Huber  (y),  on  the  ground 
that,  ^'  prasscriptio  et  executio  non  pertinent  ad  valorem  con- 
"  tractiis,  sed  ad  tempus  et  modum  actionis  instituendse, 
*^  quse  per  se  quasi  contractum  separatimque  negotium  con- 
«  stituit." 

The  fourth  system  is  far  preferable  to  the  third  (z),  for  it 
avoids  the  deplorable  consequence  of  allowing  the  creditor 
or  obligee  to  vary,  according  to  his  pleasure,  the  length  of 
time  of  the  Prescription,  which  contradicts  by  rendering 
Prescription  uncertain  the  very  end  of  all  Prescription ;  for, 
as  Hertius  says,  ^^  si  actioni  non  nisi  secundum  leges  ubi 
^^  judicium  instituitur,  prescriberetur,  interdum  incertissima 
''  forent  prsscriptionis  tempora,  quoniam  unus  homo  diversis 
"  lods  non  rard  potest  conveniri "  (a). 

Nevertheless,  Masse  rightly  pronounces  against  this  fourth 
system,  for  Prescription  is  really  connected  with  the  execu- 
tion or  fulfilment  of  the  obligation  to  which  it  opposes  it- 
self as  a  bar. 

The  fifth  system,  therefore,  is  the  right  one ;  it  causes  the 


(q)  Prescription,  n.  261. 

(r)  Ad,  conauel,  FlandrUz,  2de  iraUi,  n.  23. 

(a)  BSp.  V,  Frescriptiony  s.  1-3,  n.  7,  t.  xxvii.  p.  404. 

(0  Ibid.  t.  ix.  p.  498. 

(u)  Pand,  1.  xUv.  t.  iii.  n.  12. 

(x)  Fcdix,  s.  100. 

(y)  De  eonfl,  legum,  n.  7,  Be  jurispr,  anivers,  1.  iii.  ch.  ii.  s.  34. 

(z)  Supported  by  Bocco,  375. 

(a)  De,colU$,  leg,  8.  66. 
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Law  of  the  place  of  fulfilment  to  prevail  when  that  place  is 
indicated ;  that  of  the  Domicil  of  the  debtor  or  obligor 
when  it  is  not^  for  there  the  obligation  is  in  that  case  to  be 
fulfilled.  Troplong,  Demangeat  (b),  and^  as  we  have  seen^ 
Savigny^  agree  with  Mass^,  as  it  would  seem,  does  also  the 
reason  of  the  thing. 

DCCCIX.  It  is  a  maxim  of  universal  jurisprudence  that 
if  the  obligee  or  creditor  refuse  to  receive  his  due  when 
tendered  to  him,  the  debtor  or  obligor  is  not  to  sufier  by  his 
caprice,  but  is  entitled  to  the  discharge  of  his  debt  or  obli- 
gation. According  to  the  Roman  Law,  the  debtor  must 
make  an  offer  (oblatio)  of  capital  and  interest  at  the  place 
appointed  for  payment ;  this,  if  refused,  was  followed  by  a 
solemn  act  of  depositing  the  sum,  by  a  sealing  up  (obsiffnatio), 
either  aptid  (edem  sacram  or  in  tuto  loco,  and  by  the  discharge 
of  the  obligation.  "  Obsignatione  totius  debitsB  pecuniae 
'^solenniter  factft,  liberationem  contingere  manifestum  est;" 
then  follows  a  condition  of  importance  to  the  present  sub- 
ject, "  sed  ita  demum  oblatio  debiti  liberationem,  parit  si  eo 
**  loco  quo  debetur  solutiofuerit  celebrata  "  (c). 

Story  {d)  observes,  that  a  defence  or  discharge  good  by 
the  Law  of  the  place  where  the  contract  is  made,  or  is  to  be 
performed  (he  means  the  latter),  is  good  everywhere ;  so  he 
observes  say  John  Yoet,  Casaregis,  Huber,  Burgundus, 
and  Dumouslin.  Thus  infancy,  if  a  valid  defence  by  the 
lex  loci  contractus,  is  valid  everywhere.  A  tender  and  re- 
fusal good,  by  the  same  Law,  either  as  a  full  discharge,  or  as 
a  present  fulfilment  of  the  contract,  will  be  respected  every- 
where (tf). 


(h)  FctUXf  ed.  Dem,  b.  100,  n.  a. 

(c)  Cod,  viii.  43,  9,  De  sohUionibus, 

id)  Ss.  331,  332. 

(e)  lb,  and  Male  v.  Boheris,  3  Espvnasse^s  12ep.  163.  Vide  pod  as  to 
payment  of  Bilk  of  Exchange. 

In  No.  III.  of  the  Jotimal  du  DroU  intern,  prioS,  it  is  observed 
as  to  the  tribunal  of  the  German  Empire:  ''Les  d^dsionB  ren- 
dues  jusqu'ld  par  le  Tribunal  de  I'Empire  ne  printout  pas  de 
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r^ponse  pr^dbie  k  la  difficile  question  de  savoir  si  la  porUe  et  la  force 
juridique  d'une  obligation  contractuelle  doivent  dtre  appr^d^  d'apr^s 
la  loi  dn  lieu  de  la  naissance  du  contrat,  celle  du  lieu  de  son  execution 
ou  oelle  du  domicile  de  oeux  qui  I'obligent.  En  efEet,  d'un  o6t^  Tavis 
du  Tribunal  ne  pr^ente  aucune  b^tation,  paroe  que  les  lois  des  dif- 
fdrents  lieux  ou  de  plusieurs  s'acoordent  entre  elles  (jugements  des  11 
Mars,  1873,  toI.  ix.  p.  371 ;  25  Juin,  1872,  vol.  viL  p.  2  ;  et  23  Avril, 
1872,  vol.  yi.  p.  78)  ;  d'un  autre  c6t^  le  Tribunal  n'a  r^llement 
examine  dans  plusieurs  cas  que  jusqu'k  quel  point  les  oontractants 
avaient  eu  I'intention  de  se  soumettre  k  la  loi  d'un  lieu  d^termindL" 
—P.  132. 


622      JUS  OBNTIUM — PBIVATB   INTESNATIONAL  LAW. 


CHAPTER  XLL 

LEX     MEBCATOBIA. 

DCCCX.  The  lex  mercatoria  (a)  is  so  important  a  branch 
of  Private  International  Law,  that  it  has  seemed  to  the 
writer  of  these  pages  expedient  to  treat  it  apart  from  the 
general  law  on  obligations  which  have  been  the  subject  of 
preceding  chapters.  It  is  proposed  to  consider  it  under  the 
two  following  divisions,  which,  though  they  do  not  perhaps 
entirely  exhaust  the  subject,  supply  principles  applicable  to 
every  part  of  it, 

1.  The  general  maritime  law ;  which  will  include  the  right 
of  stoppage  in  transitu, 

2.  The  mode  of  carrying  on  traffic  by  bills  of  exchange. 
DCCCXI.  "  The  maritime  law,"  Lord  Mansfield  justly 

observed,  "  is  not  the  law  of  a  particular  country."      Upon 
the  same  principle,  Thol  (i),  the  most  learned  of  modem 


(a)  ''To  this  head  may  most  properly  be  referred  a  particular 
system  of  customs  used  only  among  one  set  of  the  king's  subjects,  called 
the  custom  of  merchants  or  lex  merccUaria ;  which,  however  dijfferent 
from  the  general  rules  of  the  common  law,  is  yet  ingrafted  into  it  and 
made  part  of  it ;  being  allowed  for  the  benefit  of  trade  to  be  of  the 
utmost  validity  in  all  commercial  transactions  ;  for  it  is  a  maxim  of 
law  that  'cuilibet  in  su&  arte  credendum  est." — BlacksUm^s  Comment.  L 
Introd.  s.  3. 

(6)  The  Law  Merchant  is  a  system  founded  on  the  rules  of  equity 
and  governed  in  all  its  parts  by  plain  justice  and  good  faith. 

Master  v.  Miller,  4  Dunif,  cfc  EasVs  Rep,  S42. 

Lennig  v.  Batstoi^,  23  Feftynsylvafnia  Stale  Bep.  137  (1854). 

Das  Handelsrecht  von  Dr.  Hevnrkh  ThSl,  Gottingen,  1854. 

BeWs  Commentaries  (ed.  8haw\  book  i.  part  iL  ''0/  Maritme 
Lato.^' 

Story's  ConJUct  of  Laws,  as.  286  (&),  884,  385,  n.  1 ;  391-402  (a); 
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foreign  writers  upon  mercantile  laws^  treats  his  subject  as 
embracing  *^  partly  the  commercial  legal  relations  between 
"  individuals — Private  mercantile  or  commercial  law  (iVi- 
*^  vaihandehrechi) ;  partly  mercantile  or  commercial  legal 
**  relations  between  government  and  subjects — Public  com- 
^'mercial  or  mercantile  law  {Offentliches  Handelsrecht); 
^'partly  commercial  or  mercantile  legal  rielations  between 
'^diiFerent  states — Intehiational  mercantile  or  commercial 
'*  law  (Handehvolkesrecht)  "  (c). 

The  recognition  of  this  general  maritime  law  is^  as  will  be 
seen,  especially  remarkable  in  the  cases  of  tort  or  collision 
between  ships,  one  or  both  of  which  belong  to  a  foreign 
state,  upon  the  high  seas. 

DCCCXII.  The  sources  of  this  Lex  Mercatoria  (and 
the  observation  applies  to  both  divisions  of  the  subject  men- 
tioned in  the  last  paragraph)  spring  from  the  usage  of  mari- 
time states,  founded  on  the  necessities  of  commerce,  upon 
the  natural  rights  and  obligations  which,  independently  of 
municipal  law,  grow  out  of  commercial  intercourse ;  upon 
the  reasoning  of  accredited  writers  upon  this  branch  of 
jurisprudence,  which  reasonings  have  been  built  up,  by 
judicial  decisions  in  England,  into  a  fabric  of  municipal  com- 
mercial law.  In  other  countries  the  same  effect  has  been 
produced  by  the  incorporation  into  codes  of  the  leading  prin- 
ciples previously  established  upon  the  authority  of  jurists. 
In  England  also,  during  the  last  few  years,  a  commercial 
code  has  in  fact  been  -created,  though  it  has  assumed  the 
technical  form  of  an  Act  of  Parliament  (d). 

DCCCXIII.  So  far  as  these  codes  and  statutes  incorpo- 
rate the  general  maritime  jurisprudence,  no  injury  is  done  to 


Bee,  too,  B.  322  (h)  in  ^ne—Bottomry  bond ;  323,  note ;  401-403 ; 
327,  a,  6. 

(c)  Or,  "  Particulares  gemeines  allgemeinea  Haiidelsrecki" — lb,  1,  2. 

(d)  17  &  18  Vict  c.  104,  The  Merchant  Shipping  Act,  1854,  amended 
by  subsequent  statutes. 

See  appendix  for  the   sections  of   this  statute  which^  apply  to 
foreigners. 
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Priyate  International  Law ;  but  when  thej  incorporate  some 
principle  of  domestic  or  municipal  policy  at  variance  with 
that  law,  there  is  danger  of  a  conflict  and  collision  between 
the  interests  of  one  state  and  those  of  the  general  community 
of  states,  which  may  lead  both  to  individual  injustice,  and 
to  a  disturbance  of  the  amicable  relations  of  independent 
nations. 

DCCCXIV.  Illustrations  of  this  danger  and  incon- 
venience may  be  easily  furnished.  The  English  Merchant 
Shipping  Act  provides  that  in  certain  circumstances  the 
property  of  a  ship  may  be  changed  at  home  while  she  is 
navigating  the  ocean,  and  of  course,  therefore,  without  any 
papers  on  board  evidencing  the  change  of  ownership.  It 
may  happen,  however,  that  the  ship  which  has  undergone 
such  change  of  ownership  at  home  is  subsequently  sold 
abroad  by  the  master  as  agent  for  the  former  proprietor.  It 
is  very  probable  that  in  such  a  case  the  foreign  court  would 
disregard  the  peculiar  law  of  England,  and  adhere  to  the 
general  maritime  law  of  Europe.  Such  appears  to  have 
been  the  reasoning  of  the  Civil  Tribunal  of  Havre,  in  the 
case  of  the  Ann  Martin  {e) :  '^  Attendu  que  la  nature  de  ce 
^'  contrat  qu'on  a  qualifi^  de  mortgage,  d'apr^  la  loi  anglaise, 
''  est  pen  importante  au  proems ;  que,  soit  qu'il  constitue  une 
"  vente  r^elle  ou  une  simple  vente  apparente,  ou  un  nantisse- 
^'  ment  accompagn^  de  certains  privil^es  particuliers  ddii- 
'^  vant  de  la  legislation  4trangdre  sous  I'empire  de  laquelle 
*^  il  a  6t6  souscrit,  la  decision  doit  ^tre  la  m^me ;  qu'il  s'agit, 
"  en  effet,  de  la  propri6t6  d'un  navire  navigant  sous  le  nom 
<'de  Clauss  et  Camp.,  qu'il  est  impossible  d'admettre  que 
sous  une  legislation  commerciale  quelconque  il  soit  re9U 
qu'en  cours  de  voyage  cette  propriety  puisse  Stre  trans- 
^'  mise  a  un  tiers  ou  lui  etre  engag^e  k  titre  de  nantissement, 


tt 


(e)  April  19,  1856,  appealed  to  the  Court  of  Appeal  at  Rouen,  bat 
the  judgmeut  was  affirmed.  The  extract  is  from  a  note  published  by 
the  appellantB.  ^^Caririque  et  Comp,  (appellanta)  oontre  Protteux  et 
Coruarta  (intim^s)."     Vide  post,  chapter  zlyi. 
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sons  qu'aucune  trace  de  cette  mutation  ou  de  cette  modifi- 
cation de  propri^t^  soit  imprim^e  aux  papiers  du  bord ; 
que  la  bonne  foi  qui  est  I'ftme  du  commerce  r^pugne  flune 
"  semblable  id6e  "  (/). 

DCCCXV.  On  the  other  hand,  the  English  High  Court 
of  Admiralty,  supported  by  the  judicial  committee  of  the 
Privy  Council,  were  careful  during  the  existence  of  the  old 
law,  and  before  the  establishment  of  the  present  Inter- 
national Bules,  never  to  apply  to  a  foreign  vessel  the 
rules  of  navigation  prescribed  by  statute  for  British 
vessels  (ff).  In  all  cases  of  collision  upon  the  high  sea  or 
in  foreign  waters,  between  a  foreign  and  English  vessel  (A), 
or  between  two  foreign  vessels,  the  wrongdoer,  whether 
he  were  foreigner  or  English  subject,  was  ascertained  by 
a  reference  to  the  old  rule  of  the  sea,  founded  on  the 
principle  of  general  maritime  law,  and  not  to  the  rule  pre- 
scribed by  the  English  statute.  Cases  of  CollUiony  like  cases 
of  Salvage  J  are  considered  as  belonging  to  the  jus  gentium. 

DCCCXVa.  In  the  case  of  the  Halley^  the  owners  of 
a  foreign  ship  sued  for  damage  done  to  that  ship  by  an 
English  ship  in  Belgian  waters.  The  owners  of  the  English 
ship  pleaded  that  the  ship  was  in  charge  of  a  pilot,  and  that 
by  the  Belgian  laws  pilotage  was  compulsory  there.  The 
owner  of  the  foreign  ship  replied  that,  by  the  Belgian  laws. 


(/)  This  doctrine  accords  with  that  laid  down  by  Mr.  Justice 
Martin  in  Aro^o  v.  OmreUy  1  Louis.  0.  8,  (Amer,)  Bep.  628,  s.c. 

1  Louis f  N.  8,  Bep.  192.     Vide  post,  Section  dcccxxL  authority  of 
master  as  agent. 

(g)  17  &  18  Vict,  c.  104,  s.  296. 

(h)  Cope  V.  Doherty  (ship  Tuscarora),  decided  by  V.-C.  Page  Wood, 
18&8,  4  Jur.  N.  8.  699  ;  27  Law  Joum.  Chancery,  600. 
Affirmed  on  appeal  before  the  Lords  Justices.— 4  K,  d;  J,  367 ; 

2  D.  0.  <fc  J.  614. 

The  ZoUverein,  8wabey's  Adm,  Bep,  p.  96. 
The  Dumfries,  ib,  63,  126,  667. 

The  Nostra  8ignora  de  los  Dolores,  1  Dodson^s  Adm,  Bep,  290. 
The  Verrumf  1  W,  Bobinson's  Bep,  316, 

The  General  8team  Navigation  Co,  v.  OuiUon,  11  Meeson  <k  WeUhy*s 
Bep,  877. 

VOL,   IV.  SS 
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the  pilotage,  though  compulsory,  was  not  a  defence  to  the 
claim  for  damage.  This  reply  was  objected  to;  but  was 
admitted  in  the  Court  of  Admiralty.  On  appeal,  however, 
the  Privy  Council  reversed  this  order,  and  rejected  the 
reply  (t).  But  the  author  still  ventures  to  maintain  that 
this  point  requires,  and  ought  to  receive,  reconsideration  {k), 

DCCCXVI.  There  seems,  however,  no  reason  why,  if  it 
should  happen  that  the  foreign  law  of  the  party  to  the 
collision  agreed  with  the  principles  of  the  English  statute  (/), 
these  principles  should  not  be  applied  to  the  adjudication  of 
this  case. 

The  parties  in  such  a  case  would  have  a  common  law 
binding  on  themselves,  distinct  from  the  general  maritime 
law,  and  neither  party  could  complain  if  they  were  holden 
amenable  to  their  own  law. 

DCCCXVII.  The  High  Court  of  Admiralty  has,  in 
what  are  called  causes  of  possessiouy  jurisdiction  to  take  a 
ship  from  a  wrongdoer,  and  deliver  her  over  to  a  persoQ 
claiming  as  the  right  owner.  It  will  exercise  this  jurisdic- 
tion in  a  suit  between  foreigners  in  this  country,  with  the 
consent  of  parties,  or  when  the  case  has  been  referred  to  its 
decision  by  the  application  of  the  representative,  or  even  with 
the  consent  of  the  foreign  state  to  which  the  parties  belong. 
At  first,  it  did  so  with  reluctance,  because  these  questions 
had  ceased  to  be  dependent  on  the  jus  gentium^  and  had 
become  dependent  on  the  municipal  regulations  of  foreign 
states,  with  which  it  was  but  imperfectly  acquainted.  Of 
late  years,  however,  this  jurisdiction  seems  to  have  been 
exercised  without  scruple  (m). 

DCCCXVIIL  The  fourteenth  book  of  the  Digest  con- 
tains  three  very  celebrated  titles  or  chapters : — 


(i)  L.  B.  2  Adm,  p.  3 ;  2  P.  0.  Bep.  p.  193. 

(k)  And  see  The  China,  7  Wallace,  58  (a.d.  1868). 

(0  Westlake,  b.  276. 

(m)  The  Martin  of  Norfolk,  4  Robinson^ a  Adm.  jBg?.  297. 

The  Johan  and  Sigmund,  Edwards'  Bep,  242. 

The  See  Beuter,  1  Dodson's  Bep.  23. 
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1.  De  Exercitorid  actione. 

2.  De  Lege  Rhodid  de  jactu, 

3.  De  Institorid  actione. 

These  are^  in  fact^  the  bases  of  the  doctrine  of  agency  in 
European  commercial  jurisprudence^  especially  in  its  effect 
upon  third  parties.  The  dominus  navis  is,  properly,  the 
owner  of  a  ship.  The  exercitor  is  the  charterer,  hirer,  or 
employer  of  a  ship  for  a  whole  voyage.  The  magister  navis  (») 
is  the  modern  master  or  captain.  European  law  follows  the 
lloman  law,  in  allowing  the  master  to  appoint,  in  case  of 
need,  a  deputy ;  and  the  Roman  law  {o)  held  that  the 
utilitas  navigantitim  required  that  the  owner  should  be 
bound  by  the  act  of  substitution,  though  he  had  especially 
forbidden  the  master  to  appoint  a  deputy.  The  owner  is 
said,  pr(Bponerey  to  appoint  the  master,  and  the  appointment 
is  expressed  by  the  word  prcepositio  (/?). 

The  Institor  was  the  clerk  or  shopman  of  a  person  in 
trade  :  ^^  AppeUatus  est  ab  eo  quod  negotio  gerendo  instate 
says  the  Digest  {q). 

The  relation  of  the  Institor  to  his  principal  did  not  hold 
out  to  third  parties  the  same  presumption  of  unlimited 
authority  as  agent,  which  the  relation  of  Magister  to  his 
principal  did  hold  out  to  them. 

The  Institor  was  at  home,  and  reference  could  be  easily 
made  to  his  principal,  qui  eum  prceposuit 

DCCCXIX.  The  Roman  law,  moreover,  held  owners  to 
be  responsible  in  solidum  (r)  for   the   obligations  of  the 


(n)  ''  Magistrum  navis  accipere  debemus  cui  totius  navis  cura  man- 
data  est.  Magistrum  autem  accipimus  non  solum  quern  exercitor 
preeposuit  sed  et  eum  quem  magister." 

(o)  That  is,  the  Prcdorian  law ;  for  the  old  strict  Roman  law  did 
not,  generally  speaking,  allow  an  action  against  the  principal  to  grow 
out  of  an  act  of  an  agent. 

(p)  '^  Igitur  prcepositio  certam  legem  dat  contrahentibus." 

(g)  L.  xiv.  t.  i.  1-4. 

(r)  Dig,  1.  xiv.  t.  i.  20-25  :  ''Si  plures  navem  exerceant  cum  quo- 
libet  eorum  in  solidum  agi  potest." 

And  Dig.  I  iv.  t.  ix,  on  the  edict :  ''Nautad  caupones,  &c.,  ut 

B  8  2 
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master^  whether  they  arose  ex  contractu  or  ex  delicto.  But 
by  the  general  maritime  law  of  Europe  the  liability  of 
owners  for  the  wrongful  acts  of  masters  is  limited  to  the 
value  of  the  vessel  and  freight^  and  by  abandoning  these  to 
the  creditor  the  owners  may  discharge  themselves  («).  This 
limitation^  however,  did  not  form  part  of  the  common  law  of 
England,  or  of  the  N.  A.  United  States,  but  was  introduced 
into  them  by  special  statute. 

Now,  in  England  the  value  of  the  ship  is  arbitrarily  fixed 
at  8/.  per  ton  in  ordinary  cases,  and  15/.  per  ton  in  cases 
where  the  wrongful  act  has  given  rise  to  claims  for  loss  of 
life  or  personal  injury.  And  this  law  has  been  holden  to 
apply  where  the  owners  of  a  foreign  ship  sue  an  English  ship 
in  the  Admiralty  Court  for  damage  from  a  collision  on  the 
high  seas  {t), 

DCCCXX.  ''  Omnia  facta  magistrl  debet  pr^stare  qui 
**  eum  prseposuit,  alio  quin  contrahentes  dedpientur  "  («),  is 
the  language  of  the  Digest  in  the  famous  title,  ^^  De  exerci- 
"  toria  actione,"  which  is  full  of  that  written  equity  which 
so  often  renders  the  Roman  law  the  fountain  of  international 
jurisprudence. 

This  maxim  is  stated  in  the  Boman  law  without  limitation 
or  distinction  as  to  the  place  in  which  the  authority  of  the 
master  is  exercised.  But  the  exigencies  of  modem  commerce 
have  introduced  a  wise  and  just  distinction  between  the 

recepta  restituant/'  where  it  is  said,  "  nautam  accipere  debemiu  eum 
qui  navem  exercet" 

(«)  Emerigan,  Contrata  a  la  Grosse,  c.  iv.  a.  11. 

Boiday  Pateyy  Cours  de  Droit  Comm,  t  i.  263-298. 

Kenfs  Comment,  iii.  218. 

Abbott  on  Shipping ,  pt.  iii.  c.  v. 

The  Bebecca,  Ware's  (Amer.)  Rep.  188. 

McUpico  v.  McKovm,  1  Louis.  Bep.  0.  S.  (Amer.),  259;  a.  c.  1  Louis. 
Bep.  N.  S.  96. 

Arago  v.  CurreU,  ib.  0.  8.  528  ;  s.  c.  ^.  8.  192. 

(t)  The  Am^iay  Browning  d:  Lush.  A  dm.  Bep.  p.  151;  s.  c.  1  Moo. 
P.  C.  N.  8.  p.  471  (1863).  See  remarks  on  this  case  in  Wendi's  Papers 
on  Maritime  Legislation  (ed.  2),  p.  23. 

{u)  Dig,  1.  xiv.  t.  i.  1-5. 
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authority  of  the  master  exercised  in  a  home  or  in  a  foreign 
port.  The  principle  on  which  the  distinction  rests  is^  that 
in  a  home  port  the  authority  of  the  owner  is  easily  accessible^ 
while  in  a  port  abroad  the  necessities  of  the  ship  may  require 
instant  succour,  and,  as  Mr.  Bell  observes, "  this  is  the  great 
*^  principle  of  distinction  between  the  actio  exercitoria  and 
**  the  actio  institoria  of  the  Koman  law  "  (ar). 

DCCCXXI.  The  authority  of  the  master  of  a  ship,  as 
agent  of  the  owner  in  a  foreign  port,  has,  however,  given 
rise  to  a  difficult  international  question  on  the  law  of  con- 
tract (y). 

By  the  English  law  the  master  of  a  ship  may,  in  a  foreign 
port  and  in  certain  circumstances,  borrow  money  for  the 
necessities  of  his  ship,  and  may  give  a  security  called  a  bot- 
tomry bond,  which  will  render  the  ship  and  freight,  and 
sometimes  the  cargo  (z),  liable  for  repayment  of  the  loan. 

But  according  to  the  English  law  the  validity  of  this  bond 
depends,  first,  upon  the  money  being  borrowed,  not  for 
merely  useful,  but  for  absolutely  necessary,  supplies; 
secondly,  upon  the  bond  having  been  taken  where  the 
owner  was  known  to  have  no  credit,  to  be  in  a  state  of  un- 
provided necessity.  If  the  master  takes  up  money  from  a 
person  who  knows  that  he  has  a  general  credit  in  the  place, 
or  an  empowered  assignee  or  agent  willing  to  supply  his 
wants,  then  the  giving  a  bottomry  bond  is  a  void  trans- 
action (a). 

Moreover,  the  English  decisions  hold  {b)  that  the  master's 


(x)  Story  on  Agency^  b.  33. 

BeWs  Commen.  (ed.  8haw)y  bk.  i.  pt.  ii.  c.  xiii.  3. 

(y)  Story's  Conflict  of  Laws,  b.  2866. 

Story  on  Agency y  b.  36. 

'^  The  contract  with  the  master,  in  all  questiona  between  him  and 
the  owners,  is  properly  locaiio  conductio  operarum;  in  relation  to 
strangers  it  is  the  contract  of  agency." — BeU's  Commen,  (ed.  Shaw), 
i.  382. 

(z)  Uie  GratUudme,  3  Bohmson's  Adm,  Bep,  240. 

(a)  The  Nelson,  1  Haggard^s  Adm.  Bep.  169,  175-6. 

(6)  At  least,  as  Story,  s.  2866,  correctly  remarks,  '^  such  seems  the 
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authority  to  bind  the  ship  or  the  owner  in  a  foreign  port  is 
governed  by  the  law  of  the  domicil  of  the  owner^  and  not  by 
the  law  of  the  place  in  which  the  bond  is  given.  So  that  a 
foreigner,  who  in  his  own  country  made  a  valid  contract  for 
supplying  mere  useful  repairs  to  the  master  of  an  English 
ship,  would  find  the  bond  given  by  the  master  worthless 
when  it  was  attempted  to  enforce  it  in  the  country  of  the 
master. 

In  the  United  States  of  North  America  there  is  a  conflict 
of  decisions  upon  this  subject.  The  Courts  of  Louisiana 
have  twice  pronounced  in  very  elaborate  judgments  that  the 
law  of  the  place  of  the  contract,  and  not  the  law  of  the  owner's 
domicil,  furnishes  the  rule  by  which  his  obligations  in  this 
matter  are  governed  (c). 

'^  Where  a  general  power  is  confined  to  an  agent,  the 
*^  party  contracting  with  him  is  not  bound  by  any  limitation 
'*  which  the  principal  may  have  afiSxed,  at  the  time  or  since, 
^^  by  distinct  instructions.  Now,  in  the  case  before  us,  if 
"  instructions  be  supposed  to  have  been  given  to  the  master, 
^'  not  to  bind  the  owner  beyond  the  value  of  the  vessel  and 
**  freight,  or  for  any  act  which  the  latter  could  not  prevent, 
*^  would  parties  contracting  with  the  former,  in  a  foreign 
"  country,  be  bound  by  them  ?  We  think  it  is  certain  they 
"  would  not.  Every  contract  which^  by  the  general  maritime 
"  lawy  the  master  can  make  is  binding  upon  the  owner.  By 
^^  putting  the  former  in  command,  and  sending  him  abroad, 
^'  the  latter  invests  him  with  the  general  powers  masters  have 
^^  as  such,  and  those  who  contract  with  him  have  nothing  to 
**  do  with  any  private  instructions  by  which  the  general 
'^  power  may  have  been  limited.    If  the  limitation  arises  not 


course  of  the  adjudications."  Though  perhaps  this  question  of  oon- 
fliot  between  two  laws,  in  the  matter  of  the  master's  authority,  has 
never  been  satisfactorily  argued. 

(c)  MaJjfnca  v.  McKovm,  1  Louis,  Rep,  0,  8,  249-254 ;  b.  c.  1  Lo^iis, 
Bep,  N,  S.  96. 

Arago  v.  CurreU,  ib,  0.  8,  528 ;  s.  c.  N,  8.  192. 

8tQryj  B.  286c,  and  note. 
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from  the  owner's  instructions,  but  from  the  particular  laws 
of  the  country  from  which  the  vessel  has  sailed,  must  not 
^^  the  consequences  be  the  same  ?  Can  these  laws  limit  the 
master's  power  more  effectually  than  the  owner  could,  or 
can  they  extend  farther  ?  We  think  not.  They  have  no 
"  force  in  a  foreign  country,  where  they  are  presumed  to 
"  be  equally  unknown  "  (rf). 

In  a  more  recent  case  a  different  law  was  laid  down  in  the 
U.S.  Circuit  Court.  The  case  was  this: — A  vessel*  owned 
in  Massachusetts,  being  on  a  voyage  from  a  port  in  Spain 
to  a  port  in  Pennsylvania,  was  compelled  by  stress  of 
weather  to  put  into  Bermuda,  where  the  master  sold  the 
vessel  and  the  whole  cargo.  The  shippers  brought  an  action 
against  the  owner  to  recover  the  amount  of  their  consign- 
ment. This  put  in  issue  the  right  of  the  master  to  sell  the 
whole  cargo  and  bind  the  owners  by  his  act.  The  court  de- 
termined that  the  liability  of  the  owners  was  governed  by  the 
law  of  Massachusetts,  their  domicil,  and  not  by  the  law  of 
Spain,  where  the  contract  of  shipment  was  made,  nor  by  the 
law  of  Pennsylvania,  where  the  goods  were  to  be  delivered  («). 
The  Scotch  lawyers  agree  with  this  exposition  of  the  law 
by  the  Circuit  Court  of  the  United  States  and  by  the 
English  tribunals.  Mr.  Brodie  enters  into  the  question  at 
length,  and  concludes,  ^^  The  clear  result  is,  that  the  trans- 
^^  actions  must  be  held  to  have  reference  to  the  master's  im- 
plied mandate,  according  to  the  law  of  his  own  country — 
a  mandate  which  it  is  the  duty  of  those  who  deal  with  him 
"  as  an  agent  to  ascertain  the.  extent  of "(/). 

The  Court  of  Louisiana,  however,  argues,  "What  we 
"  do  by  another  we  do  by  ourselves ;  and  we  are  unable  to 


(d)  Arago  v.  Currell,  1  liouis,  (Amer,)  Rep,  0,8.  528  ;  b.  c.  1  L(fuis, 
Bep,  N.8.  192.  Judgment  by  "Mr.  Justice  Martin  ;  see  Story's  Con' 
flict  of  Laws  (4^^  AvMTvcam,  edit.),  447-8,  note,  s.  286. 

(e)  Pope  V.  Nickerson,  3  Story's  Rep.  465. 
Story,  B.  286  (ed.  1857). 

(/)  Notes  on  Lord  Stair's  Institutes,  vol.  ii  995-6. 
Story,  8.  2866,  note. 
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distinguish  between  the  responsibility  created  by  the  owner 

sending  his  agent  to  contract  in  another  country,  and 
**  that  produced  by  going  there  and  contracting  himself "  (^). 

And  again, "  If  there  be  a  principle  better  established 
**  than  any  other,  on  the  subject  of  the  conflict  of  laws,  it 
"  is,  that  contracts  are  governed  by  the  laws  of  the  country 
"  in  which  they  are  entered  into,  unless  they  be  so  with  a 
"  view  to  a  performance  in  another.  Every  writer  on  that 
"  subject  recognises  it.  Judicial  decisions  again  and  again, 
'*  throughout  the  civilised  world,  have  sanctioned  it.  Why, 
^^  then,  should  this  form  an  exception  ?  "  (A) 

DCCCXXII.  It  will  not  have  escaped  the  reader  of  the 
former  pages  on  the  subject  of  Obligations^  that  the  English 
and  North  American  United  States  Circuit  Courts  adopt  in 
this  instance  the  principle  of  continental  and  civil  law — ^viz. 
that  the  law  of  the  domicil  regulates  the  capacity  to  contract, 
and  depart,  under  the  supposed  pressure  of  mercantile  ex- 
pediency, from  their  doctrine  that  this  capacity  is  governed 
by  the  law  of  the  place  of  contract. 

DCCCXXIII.  It  certainly  appears  to  the  writer  of  these 
pages  that  the  general  principles  of  International  Law  sup- 
port the  decisions  of  the  Louisiana  Courts  rather  than  the 
judgment  of  the  Circuit  Court  of  the  United  States.  The 
Law  of  Nations  requires  good  faith  as  much  in  commerce  as 
in  war.  The  money  bond  fide  advanced  for  the  necessities 
of  a  foreign  ship  in  a  foreign  port  to  a  person  like  the  cap- 
tain, presumably  authorised  to  bind  his  employers,  ought  to 
be  repaid  by  them  in  every  case ;  unless,  indeed,  the  lender 
was  affected  with  the  knowledge  of  the  limited  powers  of 
the  captain.     In  that  case  the  terms  of  the  owner's  authority 


(g)  Story,  b.  286c. 

Wharton,  §  441. 

Malpica  Y.  McKoxon,  1  Louis,  Bsp.  0,  8.  249-254  ;  s.  c  1  Louis. 
Bep,  N.  S.  96. 

(h)  Arago  y.  CkirreU,  1  Louis,  Bep,  0,  8,  528  ;  s.  c.  1  Louis.  B/tp, 
N.  8.  192. 

Story,  B.  286e. 
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to  the  captain  may  govern  the  contract,  or,  as  the  Digest 
says,  ^^  priBpositio  certam  legem  dat  contrahentibus ;"  or, 
perhaps,  unless  the  lender  was  grossly  wanting  in  the  ordin- 
ary diligentia  required  by  the  law  of  all  persons  of  inquiry 
into  the  powers  of  the  person  with  whom  he  is  contracting. 
This  opinion  derives  strength  from  the  following  language 
of  Emerigon. 

DCCCXXIV.  The  opinion  of  Emerigon  upon  the  power 
of  the  master  to  bind  the  owners  by  his  contract  must  have 
great  weight  in  all  questions  of  comity  relating  to  this  sub- 
ject : — 

**  Si  la  faculty,"  says  this  high  authority  (i),  "  de  prendre 
'^  des  deniers  k  la  grosse  pendant  le  cours  du  voyage,  avait 

6t^  express^ment  prohib^e  au  capitaine,  ceux  qui  lui  ont 

fourni  de  I'argent  auront-ils  action  centre  les  Armateurs  ? 

''  II  semble  d'abord  que  dans  ce  cas  toute  action  devroit 
*'  etre  d^ni^e  aux  preteurs  centre  les  propri^taires,  au  ben4- 
'*  fice  de  qui  I'argent  n'a  pas  4te  employ^ :  qui  cum  alio  coji^ 
*^  trahitf  vel  esty.vel  debet  esse^  non  ignarus  conditionis  ejus. 

(L,  xix,  jf.  de  reg.  jur,)  Divers  Textes  paroissent  de  r^unir 

pour  ^tablir  ce  sentiment. 

L,  vii.  ff,  de  exercit  act   Sciat  ut  in  hoc  se  credere,  cui 

rei  magister  quis  sit  prcepositus. 

"  i.  i,  §  7,  ff.  eod.  Non  autem  ex  omni  causd  prtstor 
*^  dat  in  erercitorem  actionem,  sed  ejus  rei  nomine  cujus  ibi 

prcBpositusfuerit. 

"  2>,  Lege,  s.  12.     Prtspositio  certam  legem  dat  contrahen- 
tibus, modum  egressus  non  obligabit  exercitorem. 

"  Si  sic  prcsposuit,  ne  alter  sine  altero  quid  gerat,  qui  con- 
*'  traxit  cum  uno,  sibi  imputabit — J9.  Leg.  i.  s.  14. 

^^  Tout  cela  est  vrai,  si  le  pr^teur  £tait  instruit  des  defenses 
^*  faites  au  capitaine ;  mais  sll  ignorait  les  defenses.  Taction 

sera  ouverte  centre  les  propri^taires,  attendu  la  foi  publique, 

des  pouvoirs  que  cette  quality  lui  d^f^re.     Ceux  qui  con- 


€( 


€t 


(i)  Emerigon^  TraiU  des  Assurcmces  et  des  Contrats  d  la  Grosse^  t.  ii. 
c.  iv.  8.  8,  88.  3y  4t, 
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"  tractent  ayec  lui  en  pays  Stranger  ne  sont  pas  oblig^  de 
^^  lui  faire  exhiber  ses  titres^  et  il  peut  ais^ment  les  leur 
"  cacher.  Tout  capitaine  est  pr^sum^  Maitre,  et  jouir  da 
"  libre  exercice.  Le  s.  5  de  la  Loi  ci-dessus  cit^e,  apr^ 
^^  avoir  d^cid4  que  le  contrat  pass6  avec  celui  que  le  capi- 
taine a  subrog6  en  sa  place^  est  obligatoire  Yis-i-vis  des 
propri^taires,  ajoute  qu'il  en  serait  de  meme^  quoiqu'ils 
^^  eussent  nomm^ment  pi*ohib6  &  leur  capitaine  d'en  subroger 
'^  un  autre.  Dicendum  erit  eo  usque  producendam  utilitatem 
"  navigantium. 

"  Je  conviens  qu'il  j  a  une  grande  difference  entre  celui 
^^  qui  s'embarque  dans  un  navire,  ou  qui  y  charge  des  mar- 
'^  chandises^  et  celui  qui  prSte  de  Pargent  au  capitaine.  Mais 
"  le  motif  de  la  loi^  fond6  sur  Terrenr  commune,  doit  etre 
"  admis  dans  tons  les  cas. 

*^  Je  crois  done  que,  malgr6  la  prohibition  faite  au  capitaine 
^'  de  prendre  des  deniers  k  la  grosse  en  cours  de  voyage, 
^^  ceux  qui  de  bonne  foi  auront  donne  leur  argent  k  ce  capi- 
"  taine  infiddle,  n'auront  pas  moins  action  centre  les  pro- 
"  prietaires,  et  privilege  sur  le  navire.  II  faudroit  que 
"  la  prohibition  leur  edt  6t6  auparavant  intimee,  ou  que  du 
^*  moins  elle  eiit  6t6  rendue  publique  dans  le  lieu  du  con- 
« trat  (A). 

"Duarenus,  ff.  De  exercit  act  page  1297>expliquant  la 
^'  loi  Lucius  Titius,  dit  qu'il  suffit  que  celui  qui  prete  de 
^^  I'argent  au  capitaine  infidSle,  se  soit  comport^  avec  quelque 
"  diligence^  de  mani^re  &  n'Stre  soup90nne  coupable  d'aucune 
^^  fraude,  satis  est  eum  adhibere  aliquam  diligentiam,  ut  non 
'^  appareat  eum  malo  animo  mutuam  pecuniam  dedisse.  D'oii 
"  il  suit,  que  si  la  negligence  est  extreme,  et  qu'il  y  aitfaute 


(k)  L.  xi.  8.  17,  ff.  De  inst.  act.     Vide  StypmanmiSj  pt.  iv.  c.  xv.  n. 
135,  p.  543. 
LocceniuSf  I.  iii.  tit.  7,  n.  9,  p.  1033. 
Peckiiis  et  VinniuSf  p.  88,  103,  111. 
BoccuSf  de  Navib.  n.  12. 

Caaaregis,  disc.  71,  n.  84},.       -    v     ,.  -    1    <  . 

Pothier,  des  ObUgcUions,  n.  79,  t.  i.  p.  39. 


if 


SHIP— MASTEB — BOTTOMBY  BOND.       635 

^'  grave,  on  peut,  suivant  les  circonstances,  lui  refuser  toute 
^^  action  contre  les  armateurs ;  gravis  culpa  dolo  (Bquiparatur. 
"M.  Valin,  art  19,  tit,  du  CapitainCy  page  417,  rappelle 
^^  la  disposition  de  la  mSme  Loi  Lucius  Titius.  *  Mais  tout 
**  ^  cela,'  dit-il,  *  comme  trop  subtil  et  trop  pointilleuz,  a  6t6 
*^ '  rejett^  dans  Tusage  du  commerce,  et  il  suffit  pour  autoriser 

*  le  cr&ncier  prSteur  &  agir  contre  le  proprifitaire  du  navire, 

*  qull  ait  prete  le  somme  de  bonne  foi  au  capitaine,  c'est- 
**  *  a-dire  qu'il  n'y  ait  ni  preuve,  ni  presomption  sujffisantede 
^^ '  collusion  entre  le  capitaine  et  lui/ 

^^  Cet  auteur  n'exclut  pas  les  presomptions  suffisantes  de 
collusion,  lesquelles  dependent  des  circonstances  au  fait, 
qui  varient  &  rinfiuL  Celui  qui  veut  s'embarquer  ou 
charger  des  marchandises,  n'a  pas  souvent  le  choix  du 
^^vaisseau.  II  est  forc6,  propter  navigandi  necessitatem, 
*^  de  se  servir  du  premier  navire  qui  se  pr6sente. 
^^  Mais,  celui  qui  prete  son  argent  k  un  capitaine,  le  fait 
volontairement  et  sans  j  etre  contraint ;  le  motif  de  T^dit 
du  pr^teur  cesse  a  son  4gard.  II  est  done  juste  qu'il  j 
apporte  la  prudence  commune,  aliquam  diligentiam  "  (/). 
Emerigon  then  speaks  of  the  manner  in  which  the  cele- 
brated Ordonnance  had  curtailed  the  powers  of  the  captain  : 
Mais  notre  Ordonnance  a  r^duit  le  pouvoir  du  capitaine 
en  cours  de  voyage,  ou  a  prendre  deniers  sur  le  corps^  ou 
a  mettre  des  apparaux  en  gagcy  ou  a  vendre  des  marchan- 
'^  discs  de  son  chargement  pour  les  n^cessit^s  du  navire.  S'il 
''  tire  des  lettres  de  change  sur  ses  Armateurs,  cet  engage- 
ment, quoique  con9U  en  nom  qualifie,  lui  devient  personnel, 
attendu  qu'il  a  exc6d6  son  mandat  l^gal.  II  ne  doit  con- 
tracter  aucune  *  obligation  qui  ne  soit  inh^rente  au  nttvire 
^^  m^me,  et  qui  ne  depende  du  succds  de  Texp^dition  mari- 
"  time ;  c'est  &  quoi  se  borne  I'autorit^  que  sa  quality  de 


(2)  Vide  CujaSf  Finniiw,  Faher,  et  autres  Docteurs  sur  la  dUe  Loi 
I/ucvus  Titius  7,  ff.  de  exercU.  act.  StypmannuSy  pt.  iv.  c.  vL  n.  124;  c.  xy. 
n.  154,  pp.  418  et  544 

Pothier,  des  Obligations^  n.  448,  t.  L  p.  23] . 
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maitre  lui  d^fi^re,  &  moins  que  son  raccord^  ou  le  droit 
commun,  en  certains  cas^  ne  lui  donncnt  un  pouvoir  plus 
^tendu  "  (wi). 

DCCCXXV.  «  The  general  principle,"  Dr.  Lushington 
says,  ^^  sanctioned  by  maritime  law  is,  that  the  master  has 
not,  as  master,  any  authority  to  sell ;  that  necessity  only 
will  justify  such  a  sale  and  render  the  transfer  valid.  The 
question  then  is,  as  to  the  existence  of  such  an  adequate 
necessity.  This  necessity  is  to  be  judged  of  by  all  the 
^^  circumstances.  I  will  mention  some  of  them.  1.  The 
'^  state  of  the  condition  of  the  vessel.  2.  Consequences  of 
^'  not  proceeding  to  sell.  3.  Facility  of  communication 
^^  with  the  owner.  4.  The  resources  of  the  master,  or  the 
"  total  absence  of  all  resources.  5.  In  some  degree,  too, 
'^  the  power  and  means  of  the  owner  to  avert  a  sale.  I  con- 
^^  ceive  that  the  law  inclines  against  sales  of  this  description, 
^^  and  throws  the  burden  of  strict  proof  upon  the  purchaser, 
^^  for  it  is  his  duty  to  ascertain  the  authority  under  which 
^^  the  master  acts,  or  the  circumstances  which  render  a  sale 
imperatively  necessary ;  and  from  this  proof,  save  where 
there  has  been  a  decree  by  a  competent  court,  no  formality 
can  release  him  "  {n). 
DCCCXXVI.  According  to  the  English  law,  the  autho- 
rity of  the  master  of  a  ship  to  pledge  by  bottomry  for  the 
purpose  of  raising  money  for  the  absolute  necessaries  of  the 
ship,  only  arises  when  he  cannot  obtain  the  necessary 
advances  upon  the  personal  credit  of  the  owner ;  and  such 
power  to  raise  money  by  bottomry  is  vested  in  the  master, 
although  the  owner  resides  in  the  same  country,  provided 
there  is  no  means  of  communication  with  the  owner,  and 
the  exigency  of  the  case  requires  it. 

In  a  case,  decided  by  the  English  Privy  Council,  a 

(m)  Emerigo7i,  ibid.  t.  iL  c.  iv.  s.  11,  a.  5. 

(n)  The  Glasgow,  otherwise  Ya  Macrow,  Sale  of  English  vessel  by 
the  master  at  Savanfuih,  sustained. — 8wahey*s  A  dm,  Bep,  146. 

In  the  cases  of  the  Bonita  and  the  Charlotte  (I860),  the  sales  were 
set  aside. — Liuih,  Adm.  Bep,  252. 
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bottomry  bond  was  granted  in  New  York  by  the  master 
of  a  ship^  to  obtain  money  for  necessary  repairs ;  the  owner 
whereof  was  residing  at  St,  JohrCsy  New  Brunswick.  A 
communication  by  electric  telegraph  existed  between  the 
two  cities.  The  bondholder  had  previously  acted  as  the 
general  agent  of  the  owner,  and  no  intimation  of  the  trans- 
action was  made  by  the  master  to  the  owner  until  after  the 
execution  of  the  bond. 

It  was  holden  upon  appeal  (reversing  the  sentence  of  the 
Admiralty  Court)  that,  the  master  having  the  means  of 
communication  with  the  owner,  no  such  absolute  necessity 
existed  as  to  authorise  him  to  pledge  the  ship  without 
communication  with  the  owner,  and  the  bond  was  declared 
void  {o\ 

DCCCXXVII.  The  recent  case  of  the  Milford  presents 
a  remarkable^  and  perhaps  questionable,  application  of  the 
statute  law  {p)  of  England  to  an  American  ship : 

A  subject  of  the  United  States  shipped  at  San  Francisco, 
as  second  mate  on  an  American  ship,  on  a  voyage  to  the 
United  Kingdom.  During  the  voyage  he  became  master. 
On  his  arrival  in  this  country  he  proceeded  for  his  wages  as 
master  against  the  freight.  An  appearance  was  given  for 
the  owners,  under  protest,  that  by  the  American  law  the 
master  had  no  lien  on  the  freight  for  wages.  It  was  holden 
that  this  was  a  question  of  remedy,  and  must  be  governed 
by  the  lex  fori,  and  that,  as  there  was  nothing  to  show  any 
special  contract,  the  master  was  entitled  to  all  the  remedies 
which  the  law  of  this  country  affords  in  a  case  of  wages. 
The  protest  was  overruled,  with  costs  [q). 

DCCCXXVIII.  When  the  preservation  of  the  ship  has 


(o)  The  Oriental  (1861),  7  Moore's  F,  0.  Bep,  398. 

See  alBO  The  BuoTiaparte,  8  Mooreh  P,  C,  Rep.  459. 

(p)  See  express  provision  in  Merchant  ShippiTig  Act  (17  &  18  Vict. 
c.  104,  8.  290),  as  to  Conflict  of  Laws  in  certain  cases.  See  Sect,  at 
l&i\gih  in  Appendix, 

{q)  The  MUford  (1868),  31  Law  Times,  p.  42  ;  Swab^s  Adm.  Eep. 
362. 
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required  the  throwing  overboard  or  sacrifice  of  a  portion  of 
the  goods,  equity  demands  that  a  general  contribution  be 
made  by  all  towards  a  loss  sustained  by  some  for  the  benefit 
of  all ;  and  this  is  called  in  England  by  the  name  oi  general 
average  (r). 

The  law  on  this  subject  was  transplanted  from  the  mari- 
time code  of  Rhodes  into  the  Roman  Law,  as  follows : — 
'^  Lege  Rhodi&  cayetur,  ut,  si  levandas  navis  gratis  jactus 
^^  mercium  factus  sit,  omnium  contributione  sarciatur  quod 
*^  pro  omnibus  datum  est"  (5). 

The  principle  of  this  rule  has  been  adopted  by  all  com- 
mercial nations,  but  with  considerable  variation  in  practice 
as  to  the  kind  of  losses  which  demand  its  application,  and  as 
to  the  nature  of  the  interests  compellable  to  contribute.  The 
question,  therefore,  may  arise,  and  has  arisen,  what  Law 
ought  to  bind  the  underwriters  to  reimburse  a  contribution 
exacted  in  a  foreign  port  (t).  The  English  cases  have 
established  the  following  propositions : — 

First,  with  respect  to  what  Law  shall  govern  the  construc- 
tion of  the  insurance  covenant  as  to  what  is  general  average. 
In  the  former  edition  of  this  work  it  was  stated  that  it  had 
been  decided,  after  much  doubt  and  consideration,  that  the 
insurer  of  goods  to  a  foreign  state  is  not  liable  to  indemnify 


(r)  According  to  the  English  Law,  ''  All  loss  which  arises  in  conae- 
quence  of  extraordinary  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  ship  and  cargo,  come  within  general  average,  and 
must  be  borne  proportionably  by  all  who  are  interested." — Birldey  v. 
Preggrovey  1  East's  Bep,  220. 

It  has  been  decided  by  the  EngUsh  Courts,  that  a  claim  for  contribu- 
tion to  general  average  arises  only  where  a  part  of  the  cai^  is 
sacrificed  for  the  preservation  of  the  ship  and  the  rest  of  the  cargo 
from  an  impending  danger,  not  where  a  part  of  the  caigo  is  sold  to 
raise  money  at  a  port  to  which  the  ship  has  put  back  for  tiie  repair  of 
damage  incurred  by  ordinary  perils  of  the  sea. — HaUett  v.  Wigram 
(1850),  9  Manning  d?  ScoWa  Common  Bench  Bep,  p.  580. 

(«)  Dig.  1.  xiv.  t.  ii. 

(Q  This  point  seems  to  have  escaped  the  attention  of  Stoiy  in  his 
Conflict  of  Laws, 
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the  assured^  though  a  subject  of  that  state,  who  has  been 
obliged  by  a  decree  of  a  competent  court  of  that  state  to  pay 
a  contribution  as  for  general  average,  which  by  the  law  of 
England  is  not  general  average,  unless  it  be  proved  as  a  fact 
in  the  case  that  the  insured  and  insurer  contemplated  in  their 
contract  the  general  usage  amongst  merchants,  or  the  usage 
of  the  port  in  which  the  general  average  was  struck  {u).  The 
North  American  United  States'  cases  are  in  actordance  with 
this  doctrine  (x). 

This  principle,  however,  seems  to  have  been  reversed  in 
the-  recent  and  important  case  of  Dent  v.  Smith  (y),  which 
has  been  since  more  than  once  approved  of  by  the  English 
courts. 

In  that  case  the  plaintiffs  effected  a  policy  of  insurance  in 
London  with  the  defendants,  on  '^  five  boxes  of  bar-gold,  in 
^^ the  ship  called  the  DutchmaUy^  which  became  a  Russian 
ship  *^  at  and  from  London  to  Constantinople,  including  all 
*^  risks  from  the  Bank  of  England  until  safely  delivered  to  the 
'^  consignees  at  Constantinople."  The  perils  insured  against 
were  the  usual  perils,  including  those  of  the  seas,  with  the 
usual  suing  and  labouring  clause.  The  ship  sailed  with  the 
gold  and  other  cargo  on  board,  and  was  stranded  in  Turkish 
territory,  about  100  miles  from  Constantinople,  and  within 
the  jurisdiction  of  that  port.  The  gold  was  immediately 
landed  by  the  captain,  and  deposited  with  the  Kussian 
Consul ;  and  the  consignees  were  compelled,  in  order  to 
obtain  it,  to  make  a  deposit  of  20  per  cent,  upon  the  gold 
as  security  for  the  payment  of  any  sum  that  might  be 


(ti)  Park  on  Irmvrance,  900. 

Power  V.  Whvtmore  (leading  case  on  this  point),  1815,  4  Maule  db 
8eL  Bep.  149. 

Newman  v.  Cazalet,  Parky  ib, 

(«)  Schmidt  v.  Un^ed  Ins.  Co.  1  Johnson^s  Rep.  {Amer.),  249. 

Lenox  v.  United  Ins.  Co.  3  ibid.  178. 

Stiff  V.  Louisiana  State  Ins,  Co.  6  Mad,  N.  S.  (Amer,),  629 ;  cited 
by  Westlake,  p.  196. 

(y)  L.  B,  4  Q.  B,  414. 
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awarded  against  them  as  average  or  salvage  expenses  hy  the 
Bussian  Consular  Court  In  Turkish  territory,  by  capitu- 
lations with  the  Great  Powers,  all  matters  touching  ships  and 
their  cargoes  are  decided  by  the  consular  court  of  the  country 
to  which  the  ship  belongs.  After  the  gold  had  been  landed, 
operations  were  commenced  to  get  the  vessel  off,  which 
proved  ineffectual.  But  most  of  the  cargo  was  saved,  and 
many  parts  of  the  fittings  of  the  ship.  According  to  the 
practice,  the  Bussian  Consul  appointed  a  curator  of  the 
wreck,  and  three  persons  were  appointed  by  the  Bussian 
Consul  to  decide  upon  the  average  to  be  paid  by  all  parties 
concerned.  They  found  it  not  a  case  of  average,  but  a  case 
of  salvage ;  and  they  awarded  that  the  cargo,  including  the 
gold,  must  contribute  to  the  expenses  in  certain  proportions, 
according  to  the  value,  and  this  threw  by  far  the  greater  part 
of  the  expenses  on  the  gold.  The  agents  of  the  plaintiffs 
and  defendants  protested  against  the  award,  as  the  gold  had 
been  landed  before  any  of  the  operations  had  been  com- 
menced ;  but  the  award  was  ratified  by  the  Bussian  Minister 
at  Constantinople,  and  no  notice  of  appeal  to  the  court  at 
St.  Petersburg  having  been  lodged  within  eight  days,  it 
became  a  definite  judgment  binding  on  all  parties. 

The  plaintiffs,  having  been  thus  obliged  to  pay  the  sum 
awarded  against  the  gold,  brought  an  action  to  recover  a 
proportionate  part  of  it  from  the  defendants,  as  a  partial 
loss  by  the  perils  insured  against. 

It  was  holden  that  it  was  unnecessary  to  go  into  the 
question  of  whether  or  not  the  judgment  of  the  Bussian 
Consular  Court  was  strictly  according  to  the  law  adminis- 
tered in  that  court ;  the  ship  having  been  wrecked,  the  con- 
sequence was  that  the  gold  had  got  into  the  hands  of  the 
Bussian  authorities,  and  in  order  to  get  it  back,  the  plun- 
tiffs  had  been  compelled  to  pay  the  sum  claimed,  and  this 
was  the  immediate  consequence  of  the  wreck,  and  the  plain- 
tiffs were  therefore  entitled  to  recover  the  money  as  a  loss 
by  perils  of  the  sea ;  and  that  the  plaintiffs  had  done  all  that 
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a  reasonable  uninsured  owner  would  have  done,  and  were 
not  bound  to  have  appealed  to  the  court  at  St.  Petersburg. 
Secondly,  in  cases  of  admitted  general  average,  England, 
in  conformity  with  the  maritime  laws  and  usages  of  all 
nations  (z),  holds  that  the  place  of  the  ship's  destination,  or 
delivery  of  her  cargo,  is  the  place  at  which  the  average  is 
to  be  adjusted. 

This  adjustment  must  be  made  conformably  to  the  Law 
of  that  place. 

When  so  made  it  will  be  conclusive  as  to  the  items,,  as 
well  as  to  the  apportionment  thereof  upon  the  various  inte- 
rests, although  it  may  be  different  from  what  the  English 
Law  would  have  made,  if  the  adjustment  had  been  settled 
in  an  English  port  (a). 

DCCCXXIX.  The  general  Law  of  the  North  American 
United  States  upon  the  subject  of  the  power  of  the  master 
is  clearly  stated  in  the  two  following  extracts  from  the  judg- 
ments of  their  Supreme  Court : 

It  is  true,"  it  is  said  in  one  of  these  judgments,  "  the 
master  of  a  steamboat,  like  other  agents,  has  not  an  un- 
limited authority.  He  is  the  agent  of  the  owner,  to  do 
only  what  is  usually  done  in  the  particular  employment  in 
which  he  is  engaged.  Such  is  the  general  result  of  the 
'^  authorities  (ft).     But  different  employments  may,  and  do. 


(2)  Consolato  del  Mare,  b.  225.     Bynkershoeky  Q.  J.  P,  1.  iv.  c.  xxiv. 

(a)  Simonds  and  Loder  v.  White,  2  BametmU  d:  C  Bep.  805. 

Park  on  Insurance,  298-9. 

Dalgleisk  v.  Davidson  (1824),  5  Bowling  d:  B.  Bep.  6. 

Tudw^s  Leading  Cases  in  Maritime  and  Mercantile  Law,  96,  97. 

Notes  on  Bi/rUey  v.  Presgrove,  1  East's  JRep.  220  (leading  EngliBh 
Common  Law  case  on  what  is  general  average). 

See  The  Copenhagen,  1  Bobvnson's  Adm.  Bep,  293  (Lord  Stowell ; 
leading  Admhulty  case — distinction  between  .general  and  partictdar 
average). 

Journal  du  Droit  Intern,  Pr,  No.  III.  p.  133,  German  decision, 
1872  :  Le  port  de  destination,  ou  autrement  dit,  celui  oh  le  yoyage 
s'acli^ye,  est  le  port  du  r^glement  des  avaries. 

(6)  Smith  on  Mer,  Law,  559. 
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have  different  usages,  and,  consequently,  confer  on  the 
master  different  powers.  And  when,  as  in  diis  case,  a 
usage  appears  to  be  general,  not  unreasonable  in  itself, 
and  indirectly  beneficial  to  the  owner,  we  are  of  opinion 
the  master  has  power  to  act  under  it,  and  bind  the 
"  owner"  (c). 

In  the  other  case  the  judges  of  the  Supreme  Court  say — 
Upon  the  first  question,  we  have  no  doubt  that  there 
may  be  cases  in  which  the  contract  of  the  captain  in  rela- 
''  tion  to  the  amount  of  salvage  to  be  paid  to  the  salvors,  or 
"  his  agreement  to  refer  the  question  to  arbitrators,  would 
**bind  the  owners.  In  times  of  disaster  it  is  always  his 
"  duty  to  exercise  his  best  judgment,  and  to  use  his  best 
"  exertions  for  the  benefit  of  the  owners  of  both  vessel  and 
*^  cargo ;  and  when,  from  his  situation,  he  is  unable  to  con- 
"  suit  them  or  their  agent,  without  an  ir  convenient  and 
"  injurious  delay,  it  is  in  his  power  to  compromise  a  question 
"  of  salvage,  and  he  is  not  bound  in  all  cases  to  wait  for  the 
**  decision  of  a  Court  of  Admiralty.  So,  too,  when  the 
"  salvage  service  has  not  been  important,  and  the  compen- 
*^  sation  demanded  is  a  small  one,  it  may  often  be  the  interest 
"  of  the  owners  that  the  amount  should  be  settled  at  once 
by  the  captain,  and  the  vessel  proceed  on  her  voyage, 
without  waiting  even  a  day  for  the  purpose  of  consulting 
them.  But  in  all  such  cases,  unless  the  acts  of  the  captain 
are  ratified  by  the  owners,  his  conduct  will  be  carefully 
**  watched  and  scrutinised  by  the  court,  and  his  contracts  will 
"  not  be  regarded  as  binding  upon  the  parties  concerned,  unless 
*'  they  appear  to  have  been  bond  fide,  and  such  as  a  discreet 
owner,  placed  in  the  like  circumstances,  would  probably 
have  made.     If  he  settles  the  amount  by  agreement,  those 


Grant  v.  Nm-way,  10  Com,  B.  688 ;  b.  c.  2  Eng.  Law  <£  Eq,  Bep. 
337. 

Pope  V.  Nickerson,  3  Story's  Rep,  {Amer, ),  475. 

Citizen^  Bank  v.  Nantucket  Steamboat  Co.  2  ib,  32. 

(c)  The  Steamboat  New  World  v.  King,  21  Curteis^  (Amer,)  Rep, 
p.  261. 
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^^  who  claim  under  it  must  show  that  the  salvage  allowed 
"  was  reasonable  and  just.  If  he  refers  it  to  arbitrators^ 
"  those  who  claim  the  benefit  of  the  award  must  show  that 

the  proceedings  were  fair,  and  the  referees  worthy  of 

the  trust"  (d). 

DCCCXXX.  We  have  now  to  consider  the  right  known 
to  English  lawyers  as  the  right  of  stoppage  in  transitu,  in 
its  application  to  cases  in  which  foreigners  are  concerned. 
According  to  the  Roman  Law,  a  contract  of  sale  worked  a 
jus  ad  rem,  but  did  not,  by  the  mere  effect  of  consent,  as  in 
England  (e),  work  a  jus  in  re,  a  transference  of  the  property 
{dominium)  in  the  thing  sold :  "  qui  rem  nondum  emptor! 
^^  tradidit  adhuc  ipse  dominus  est "  (/).  And  again, "  tradi- 
"  tionibus  et  non  nudis  pactis  dominia  rerum  transferuntur." 
It  was  a  necessary  result  of  this  maxim  that  either  party 
might  withhold  performance  of  his  obligation  on  the  other 
becoming  unable  to  perform  his  part. 

The  Law  of  continental  Europe  adopted,  pretty  generally, 
the  rule  that  a  seller  was  entitled,  in  all  cases,  and  even  after 
actual  delivery,  to  have  restitution  of  his  goods,  if  unchanged 
in  form,  and  capable  of  being  distinguished  from  the  stock 
of  the  buyer.  The  Scotch  Law  allowed  restitution  to  the 
seller,  on  the  ground  of  presumptive  fraud,  within  three 
days  of  the  bankruptcy  of  the  buyer.  This  right  of  the 
seller,  according  to  continental  Law,  was  called  the  right  of 
Revendication. 

DCCCXXXI.  A  right  closely  analogous  to  that  of 
Revendication  (g)  was  introduced,  by  the  reason  of  the  thing 


{d)  Housemcm  v.  The  Schooner  North  Carolina,  14  Curteis^  (Amer,) 
Bep,  pp.  18, 19. 

(e)  Subject  to  a  lien,  while  undelivered,  for  the  price.  Cf .  Abbott  on 
Shipping  (ed.  1867),  417. 

(/)  Instit.  1.  iii.  t.  xiv.  3. 

(^)  3  Burge,  770. 

Story  J  88.  401,  402. 

1  BeWs  Com.  119. 

Merlin,  Bfy,  Bevendication, 
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and  the  exigencies  of  commerce^  into  the  English  Law  at 
the  end  of  the  seventeenth  century,  and  into  Scotland  at  the 
end  of  the  eighteenth  century :  it  was  called,  and  is  now 
universally  known  as,  the  right  of  stoppage  in  transitu*  It 
has  been  adopted  by  France  in  her  Code  de  Commerce,  in 
the  place  of  the  old  Revendication  (A). 

'^  The  Law "  (Lord  Wensleydale  observed,  in  a  leading 
case  on  this  subject)  ^^  is  clearly  settled,  that  the  unpaid 


ForttUa,  Dtaionario  di  dWitto  e  di  economia,  tit.  Revendicazione. 

Savigny  (yiii.  b.  374  D)  speaks  of  the  right  of  the  seller  to  resile 
from  or  retract  {das  Reeht  des  RikktriUs)  before  deliveiy  as  oontraiy  to 
the  Common  Loajo  ;  but,  aooording  to  many  Local  Laws,  in  the  case  of 
immoveables,  the  right  depends  on  the  lex  m  «ito. 

Thol,  HcmdeUrecht,  i.  p.  288,  s.  69. 

Bcuuevif  Annotazione  al  Codice  Cimle  Auttriaco,  8S«  366,  375,  824. 

Code  Nap,  art.  1612,  1613. 

2  BogroHy  p.  2098. 

Blumey  Deutsches  Privatrechty  136,  s.  174. 

{h)  Code  de  Commerce,  1.  iii.  t.  iii.  de  2a  revendioationf  contains, 
among  other  provisions,  the  following  : — 

576.  Le  vendeur  pourra,  en  cas  de  faillite,  revendiquer  les  mar- 
chandises  par  lui  vendues  et  livr^s,  et  dunt  le  prix  ne  lui  a  pas  4i4 
pay^,  dans  les  cas  et  aux  conditions  ci-apr^  ezprim^. 

577.  La  revendication  ne  pourra  avoir  lieu  que  pendant  que  les 
marchandises  exp^ides  seront  encore  en  route,  soit  par  terre,  soit  par 
eau,  et  avant  qu'elles  soient  entries  dans  les  magaains  du  failli  ou  dans 
les  magasins  du  commissionaire  charg^  de  les  vendre  pour  le  compte 
du  failli. 

578.  EUes  ne  pourront  dtre  revendiqu^es  si  avant  leur  airivi^e  eUes 
ont  4i6  vendues  sans  fraude  sur  factures  et  connaissemens  ou  lettres 
de  voiture. 

579.  En  cas  de  revendication,  le  revendiquant  sera  tenu  de  rendre 
I'actif  du  failli  indemne  de  toute  avance  faite  pour  fret  ou  voiture, 
commission,  assurance,  ou  autres  frais,  et  de  payer  les  sommes  dues 
pour  mdmes  causes,  si  elles  n'ont  pas  4i4  acquitt^es. 

580.  La  revendication  ne  pourra  Stre  exerc^e  que  sur  les  marchan- 
dises qid  seront  reconnues  dtre  identiquement  les  memes,  et  que 
lorsqu'il  sera  reconnu  que  les  balles,  barriques  ou  enveloppes  dans 
lesquelles  elles  se  trouvaient  lors  de  la  vente,  n'ont  pas  4i4  ouvertes, 
que  les  cordes  ou  marques  n'ont  4i4  ni  enlev^es  ni  chang^es,  et  que 
les  marchandises  n'ont  subi  en  nature  et  quantity  ni  changement  ni 
alteration. 
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vendor  has  a  right  to  retake  the  goods  before  they  have 
arrived  at  the  destination  originally  contemplated  by  the 
purchaser^  unless  in  the  meantime  they  have  come  to  the 
"  actual  or  constructive  possession  of  the  vendee.  If  the 
^^  vendee  take  them  out  of  the  possession  of  the  carrier  into 
"  his  own  before  their  arrival^  with  or  without  the  consent  of 
"  the  carrier,  there  seems  to  be  no  doubt  that  the  transit 
'*  would  be  at  an  end ;  though,  in  the  case  of  the  absence  of 
"  the  carrier's  consent,  it  may  be  a  wrong  to  him,  for  which 
^^  he  would  have  a  right  of  action.  This  is  a  case  of  actual 
"  possession^  which  certainly  did  not  occur  in  the  present 
instance.  A  case  of  constructive  possession  is,  where  the 
carrier  enters  expressly,  or  by  implication,  into  a  new 
agreement,  distinct  from  the  original  contract  for  carriage, 
to  hold  the  goods  for  the  consignee  as  his  agent,  not  for 
the  purpose  of  expediting  them  to  the  place  of  original 
^^destination,  pursuant  to  that  contract,  but  in  a  new 
"  character,  for  the  purpose  of  custody  on  his  account,  and 
subject  to  some  new  or  further  order  to  be  given  to 
him  "  (i)." 

DCCCXXXII.  The  right  of  stoppage  in  transitu  is. 
Lord  Stowell  (i)  observed,  not  only  "  the  doctrine  of  the 
"  Law  of  England,"  but  "  the  general  expression  of  the 
'^  mercantile  Law  on  the  subject."  The  consignor  has  what 
Lord  Mansfield  called  ^'  a  proprietary  lien  '^  upon  goods  in 
transitu  for  which  payment  has  not  been  received.  This 
doctrine  was  transplanted  from  the  lex  mercatoria  into  the 
Common  Law  of  England.  Great  doubt  and  dispute  have 
prevailed,  and,  perhaps,  still  do  prevail,  as  to  whether  this 
right  of  stoppage  amounts  to  a  rescinding  of  the  contract. 


(i)  Tudor^s  Leading  Cases  in  Mercantile  ancT  Maritime  Law,  White- 
head V.  Anderson,  p.  647  ;  b.c.  9  Meeson  dk  WeU^s  JRep,  518. 

{k)  The  Constantia,  6  Robinson's  Adm,  Rep.  325-6.  Lord  Stowell  re- 
ferred to  Emerigon,  i.  pp.  318,  319,  as  showing  that  the  Vendeur  pri- 
mitif  might  protect  himself  against  non-payment  by  seizure  of  the 
goods,  but  this  is  perhaps  not  so  much  a  right  of  stoppage  in  traimtu 
as  the  right  of  revendication  :  vide  aavt^  et  post. 


(6 


646      JUS  GENTIUM — PBIVATE   INTERNATIONAL  LAW. 

or  to  a  mere  extension  of  the  doctrine  of  the  seller's  lien 
upon  the  thing  sold. 

DCCCXXXIII.  It  may  be  well  to  state  that  the  English 
decisions  appear  to  have  established  the  following  propositions 
as  incident  to  this  right : 

1.  The  Bight  of  Stoppage  (/)  in  transitu  can  only  be 
exercised  by  a  seller  or  person  standing  in  the  position  of  a 
seller  of  goods. 

2.  The  Kight  is  limited  to  cases  (m)  in  which  the  bank- 
ruptcy or  insolvency  of  the  vendee  has  taken  place.  A 
partial  payment  by  the  vendee  does  not  prevent  the  exercise 
of  this  right. 

3.  As  a  general  rule  the  transiius  (n)  is  not  at  an  end 
until  the  goods  arrive  at  the  actual  or  constructive  possession 
of  the  consignee ;  during  this  period,  as  well  as  while  they 
are  in  the  vendor's  possession,  the  vendor's  right  of  stoppage 
remains. 

4.  Notice  on  the  part  of  the  vendor  (o)  by  himself  or 
agent  to  the  carrier  not  to  deliver  the  goods,  suffices  to 
cause  the  right  of  stoppage  to  attach. 

5.  The  better  opinion  seems  to  be  that  the  effect  of  the 
exercise  of  the  right  is  merely  to  replace  the  seller  in  the 
same  position  as  if  he  had  not  parted  with  the  possession  of 
the  goods,  and  not  to  rescind  the  contract ;  but  the  point  can- 
not be  said  to  have  been  decided  (p). 

6.  The  Right  of  Stoppage  is  defeated  when  a  bill  of 
lading  has  been  indorsed  to  a  bonajide  purchaser,  without 
notice,  for  valuable  consideration,  and  with  the  authority  of 
the  original  seller  {q), 

DCCCXXXIV.  What  Law  is  to  decide  as  to  whether 
this  right  of  stoppage  exists  or  not  ?  The  lex  loci  contractus, 

(Q  Tvdor^s  Leading  Gases  in  Maritime  and  Mercantile  Law,  55L 

(w)  lb.  664. 

(n)  16.  555. 

(o)  16.  566. 

Ip)  lb.  567. 

(q)  lb.  568. 


COMMEHCIAL   LAW.  647 

Mr.  Burge  says  (r),  relying  on  Casaregis  (s),  and  on  English 
(t)  and  North  American  United  States  decisions  (u).  It  is 
a  lien  (x).  Story  says,  which  haa  rightfully  attached  in  rem, 
and  ought  not  to  be  locally  displaced  by  the  mere  change  of 
the  local  situation  of  the  property. 

The  reason  of  the  thing  seems  to  be  in  favour  of  these 
opinions. 

In  a  recent  case  determined  by  the  tribunal  of  the  Ger- 
man Empire,  merchandise  sent  from  Bohemia  to  London  fell 
into  the  hands  of  an  agent  for  transmission  {expiditeur  de 
Hamburg)  at  Hamburg  at  the  moment  when  the  consignee 
{le  destinataire  de  Londres)  became  bankrupt.  The  consignee 
therefore  claimed  {une  demande  en  revendication)  a  right  of 
stoppage  in  transitu  against  the  transmission  agent  at  Ham- 
burg. The  latter  maintained  that  he  had  a  right  of  deten- 
tion as  a  set-off  against  debts  due  to  him  from  the  London 
consignee.  The  tribunal,  taking  the  laws  of  Hamburg  as 
its  basis,  decided  against  the  Hamburg  claimant  (y). 

DCCCXXXIVa.  Upon  the  analogous  questionof  demand- 
ing back  goods  before  the  vessel  on  board  of  which  they  were 
put  had  sailed,  the  following  English  case  is  important : 

'^  Count  for  freight,  payable  in  advance  at  L.  two  months 
"  after  the  ship  should  sail,  for  goods  placed  on  board  plain- 
"  tiflPs  ship,  there  to  be  carried  on  a  voyage  to  P. 

Plea :  that,  after  a  reasonable  time  for  sailing,  and  a 


u 


(r)  3  Burge,  770. 

(«)  Disc,  179,  n.  53,  55. 

{t)  Liglis  y.  Underwood,  1  Bastes  Rep.  514.  In  this  oase  the  right 
of  stoppage  in  trandtu  was  holden  to  be  goyemed  by  Russian,  mate- 
riaUy  different  from  English,  Law,  and  it  was  enforced  against  English 
creditors  ;  but  the  circumstances  were  ]>ec\iliar,  the  lien  was  Russian, 
and  enforced  in  Russia.         * 

(«)  WhisUm  y.  Stodder,  8  Martm'a  (Amer.)  Rep.  134-5;  s.  a  4 
Louis,  Rep,  67> 

(x)  S.  402  ;  see,  too,  1  Bell,  129,  infiiie. 

(y)  Cette  decision,  fortement  motiy^e,  est  d'une  importance  toute 
paiticuli^re  en  raison  du  caract^re  international  du  Right  of  Stoppage 
{Journal  du  Droit  IrUer.  PrivS,  N.  III.  131). 
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^'  reasonable  tiine  before  the  ship  sailed,  defendant  demanded 
''  back  his  goods  at  L.,  and  plaintiff  would  not  re-delirer 
"  them. 

'^  Replication :  that  the  captain  had  signed  bills  of  lading 
*^  making  the  goods  deliverable  at  P.  to  D.  or  assigns,  and 
'^  delivered  these  bills  of  lading  to  defendant,  and  defendant 
**  had  transmitted  one  of  them  to  D.  at  P.  before  he  de- 
*^  manded  the  goods  back.     That  defendant  would  not,  when 

he  demanded  back  his  goods,  restore  the  bills  of  ladings  or 

indemnify  the  plaintiff  against  those  who  might  become 

holders  of  them  and  claim  the  goods  at  P. 

*^  Rejoinder :  that  D.  was,  and  plaintiff  knew  he  was,  only 

agent  for  defendant,  and  having  no  interest  in  the  bills  of 

lading. 

**  On  demurrer  it  was  holden,  that  a  person  who  has 
*^  shipped  goods  on  a  general  ship  is  not  entitled  at  pleasure 
'^  to  demand  them  back  without  payment  of  the  freight ; 
'^  and  that  the  plea  did  not  show  such  a  delay  in  the  sailing 
**  of  the  ship  as  to  be  a  breach  of  contract  on  the  part  of 
''  plaintiff,  and  therefore  that  it  was  not  necessary  to  decide 

whether  such  a  delay  would  have  been  a  defence  to  the 

action;  the  plea  being  bad  at  all  events.  It  was  also 
*^  holden  that  the  replication  was  good,  and  that  the  rejoinder 
^^  was  no  answer,  inasmuch  as  plaintiff  might  be  liable  to  an 
''  assignee  of  D.  if  the  goods  were  not  forthcoming  at  P."  {z\ 
DCCCXXXIYb.  Some  miscellaneous  points  may  be 
mentioned  before  this  chapter  be  closed — one  as  to  a  ship 
being  prevented  by  the  Queen's  enemies  from  fulfilling 
her  contract 

The  Declaration  stated  that  plaintiff  and  defendant  agreed 
by  charter-party  that  plaintiff's  ship  should  proceed  to 
Odessa^  and  there  load  from  defendant's  agent  a  cargo  of 
specified  goods,  and  therewith  proceed  home — a  specified 
number  of  running  days  to  be  allowed  for  loading  and  un- 
loading, and  ten  days  for  demurrage  after  the  laying  days ; 

(«)  TmdM  V.  To^Jm'  (1854),  4  EHm  d:  BlaMnmi,  219. 
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that  the  ship  proceeded  to  Odessa ;  that  the  time  for  loading  ' 
had  elapsed^  but  defendant  made  default  in  loading. 

Plea :  that,  after  the  vessel  proceeded  to  Odessa^  and  before 
the  alleged  breach  of  contract,  war  was  declared  bj  the 
Queen  against  the  Emperor  of  Russia,  and  war  had  ever 
since  existed  between  this  kingdom  and  Russia,  of  which 
plaintiff  and  defendant  had  notice  before  the  alleged  breach ; 
that  Odessa  was  part  of  the  Empire  of  Russia ;  and  plain- 
tiff and  defendant  were  subjects  of  this  kingdom,  and  not  of 
Russia ;  that  the  ship  was  a  registered  British  ship,  and  no 
license  from  the  Queen  could  be  obtained  for  loading  the 
ship  at  Odessa ;  that  defendant  could  not  have  procured  a 
cargo  or  loaded  the  ship  as  agreed,  nor  could  plaintiff  have 
received  such  cargo,  without  trading  or  corresponding  with 
the  enemy.     Issue  on  this  plea. 

It  was  proved  that  the  master  was  directed  by  defendant 
to  apply  to  defendant's  agent  M.  at  Odessa.  War  between 
England  and  Russia  was  first  known  at  Odessa  on  April  1, 
1854,  which  was  before  the  expiration  of  the  running  days. 
M.,  before  April  1,  repeatedly  told  the  master  that  he 
should  be  unable  to  procure  a  cargo,  owing  to  a  Russian 
prohibition  ;  and  he  also  endeavoured  to  persuade  the  master 
to  quit  Odessa  without  a  cargo,  upon  certain  terms  incon- 
sistent with  the  charter-party.  The  master  continued  to 
demand  a  cargo  till  after  April  1,  and,  on  a  later  day,  but 
before  the  expiration  of  the  running  and  demurrage  days, 
left  Odessa  in  ballast. 

On  appeal  from  the  Court  of  Queen's  Bench,  it  was  ruled 
by  the  Court  of  Exchequer  Chamber,  affirming  the  judg- 
ment of  the  Queen's  Bench,  that  the  plea  was  proved  (a). 

DCCCXXXIYc.  Another  miscellaneous  point  is  the 
following : — 

It  has  been  ruled  that  the  Law  of  England  does  not  ap- 
ply to  goods  on  board  foreign  ship  bound  for  but  not  reach* 
ing  England. 

(a)  B^  V.  EoakxM  (1856),  6  EU.  db  Blackb.  963. 
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In  Cammell  v.  Sewell,  Chief-Justice  Cockbum  said> — that 
though  the  goods  were  the  property  of  English  owners,  yet, 
as  they  never  were  on  board  a  British  ship,  and  never  reached 
British  territory,  the  Law  of  England  never  attached  to 
them,  and  therefore  could  not  apply  to  the  case  (6)« 

DCCCXXXIYd.  Upon  the  question  as  to  what  is  a  safe 
port,  the  following  English  decision  is  important : — 

The  defendants  chartered  a  ship  to  proceed  from  England 
to  a  "  safe  port "  in  Chilis  with  leave  to  call  at  Valparaiso. 
On  her  arrival  at  Valparaiso^  the  charterers'  agent  named 
the  port  of  Carrisal  Bajo  as  the  port  of  discharge,  and 
directed  the  master  to  proceed  thither.  At  the  time  Carrisal 
Bajo  was  named  as  the  port  of  discharge,  that  port  was 
closed  by  order  of  the  Chilian  Government,  and  the  ship  could 
not  proceed  thither  without  confiscation.  The  ship  was 
consequently  detained  for  some  time  at  Valparaiso^  and, 
on  the  port  being  opened,  sailed  for  Carrisal  Bajo,  and  there 
discharged  her  cargo.  It  was  holden,  that  the  charterers 
were  liable  in  damages  to  the  shipowner  for  the  detention 
of  the  ship  at  Valparaiso ^vls  they  had  not  named  a  "safe 
"port"  within  the  meaning  of  the  charter-party  (c). 

In  the  case  of  the  T€utonia{d)y  the  vessel,  which  was  a 
Prussian  ship,  was  chartered  to  bring  a  cargo  from  South 
America  to  Falmouth,  for  orders  to  a  safe  port  in  Great 
Britain,  or  on  the  Continent,  between  Havre  and  Ham- 
burg. One  of  the  excepted  perils  of  the  bills  of  lading, 
which  were  in  English  form,  was  "  the  Queen's  enemies." 
The  vessel  arrived  at  Falmouth  on  July  10,  1870,  at 
a  time  when  the  war  between  France  and  Prussia  was 
apparently  imminent,  and  was  ordered  to  Dunkirk,  in 
France.  Off  Dunkirk  she  was  informed,  on  the  16th,  by  a 
pilot,  that  war  had  •  broken  out.  She  sailed  away  to  the 
Downs,  and  her  master  telegraphed  for  orders,  and  was  told. 


(6)  CammeU  v.  SeweU  (1860),  5  Hurldone  d-  NormarCa  Bep.  1860. 

(c)  Ogdm  v.  Oraham  (1861),  1  EUis,  Best  &  BnwtWs  Bep,  p.  773. 

(d)  L.  B.  3  Adm.  p.  304. 
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on  the  19th,  not  to  go  into  Dunkirk.  On  that  day  war 
actually  broke  out.  It  was  holden  that  the  master  was 
justified,  upon  the  information  he  received,  in  taking  a 
reasonable  time  to  make  inquiries  as  to  the  war,  and  was 
not  bound,  after  it  had  broken  out,  to  enter  Dunkirk.  The 
plaintiiFs,  who  were  the  owners  of  the  cargo,  demanded  it, 
after  the  19th,  at  Dover,  where  the  vessel  was,  but  declined 
to  pay  any  freight.  They  were  refused,  and  then  arrested 
the  ship.  The  Admiralty  Court  held  that  they  were  bound, 
at  least,  to  pay  pro  rata  freight ;  the  Privy  Council  held 
that,  in  the  circumstances,  they  were  bound  to  pay  full 
freight ;  and  the  suit  was  therefore  dismissed. 

DCCCXXXI  Ve.  In  the  Patria  (e),  another  case  arising 
out  of  the  Franco-German  war,  a  German  vessel,  bound  to 
deliver  a  cargo  at  Hamburg,  put  into  Falmouth  on  account 
of  sickness.  Being  there,  her  master  learnt  that  Hamburg 
was  blockaded ;  and  the  vessel  stayed  at  Falmouth.  The 
blockade  was  shortly  afterwards  raised,  but  the  vessel  re- 
mained at  Falmouth,  for  fear  of  capture  from  cruisers ;  and 
her  master  refused  to  give  delivery  of  the  cargo.  It  was 
holden  that  both  the  refusal  of  the  master  to  proceed  after 
notification  of  the  raising  of  the  blockade,  and  his  refusal 
to  deliver  the  cargo,  were  unjustifiable. 

In  the  Heinrich  {/),  the  San  Roman(g),  and  the  JSxpress^h), 
somewhat  similar  cases,  there  were  the  further  excepted 
perils  of  ^'  the  Queen's  enemies  and  restraint  of  princes  and 
^'  rulers;"  and  on  this,  and  on  the  particular  facts,  the  delays 
were  holden  justifiable. 


(e)  L.  R,  3  Adm,  p.  436. 
(/)  Ibid.  p.  424. 
Ig)  Ibid.  p.  58. 

{h)  Ibid,  p.  597.    See  also  The  WUhelm  Schmidt,  1  AspinalVs  Mari- 
time Law  Cases,  p.  82 ;  and  Oeipel  v.  Smith,  L.  B,  7  Q,  B.  404. 
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CHAPTER  XLIL 

BILLS    OF    EXCHANGE    AND    LITERS     GAMBII — LETTRES 
DE   CHANGE — WECHSEL — WECHSELGE8CHAPTE. 

DCCCXXXV.  We  have  now  to  consider  the  rules  of 
Comity  with  respect  to  that  great  instrument  of  commerce. 
Negotiable  Paper ;  viz.  Promissory  Notes,  or  Bills  of  Ex- 
change (a). 

This  subject  was,  on  account  of  its  importance  and  certiun 
peculiarities  incident  to  it,  not  included  in  the  foregoing 
chapters  on  Obligationsy  but  reserved  for  special  considera- 
tion, though  the  general  principles  of  the  law  relative  to 
them  are,  of  course,  applicable  to  Bills  of  Exchange. 

DCCCXXX VI.  The  contract  of  a  BUI  of  Exchange,  like 
other  contracts  in  this  respect,  must  be  considered  with 
reference  to — 

1.  The  lex  domicilii^  the  law  which  governs  the  personal 
capacity  to  contract. 

2.  The  lex  loci  contractus. 

3.  The  lex  loci  solutionis, 

4.  The  lex  fori. 

DCCCXXXVII.  First,  as  to  the  lex  domicilii^  or  the 
personal  capacity  to  enter  into  this  contract. 

A  Bill  of  Exchange  must  be  considered  with  reference  to 


(a)  See  generally  Byles  on  BiUs  of  Exchange,  c.  xzxii. — Of  the  effect 
of  Foreign  Law  in  England  relating  to  Bills  of  Exchange  and  Promia- 
8ory  Notes. 

Savifftiy,  vol.  viii.  s.  364  (Wechsehfrecht). 

1  Fcdix  (ed.  Dem,\  pp.  76,  160,  177,  181,  224,  244,  238. 

2  Maasi,  ss.  141-148. 
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the  different  persons  interested  or  concerned  in  it,  such 
persons  being,  according  to  the  nomenclature  of  English 
law,  the  drawer,  the  payee,  the  acceptor,  the  endorser. 

A  bill  is,  in  tKe  technical  phrase,  said  to  be  honoured  when 
it  is  duly  accepted ;  when  it  becomes  payable  by  lapse  of 
time  it  is  said  to  have  arrived  at  maturity  i  and,  when 
acceptance  or  payment  thereof  is  refused,  it  is  said  to  be 
dishonoured  (&)• 

It  has  been  established  as  a  general  principle  in  the  Eng- 
lish Courts  that  the  liabilities  of  the  drawer,  the  acceptor, 
and  endorser,  must  be  governed  by  the  laws  of  the  countries 
in  which  the  drawing,  acceptance,  and  endorsement  respec- 
tively took  place. 

DCCCXXXVIIL  The  English  law,  which  looks  exclu- 
sively to  the  lex  loci  contractus  in  contracts,  and  excludes  all 
consideration  of  personal  capacity  by  the  law  of  the  domicil, 
has  some  advantage  over  the  foreign  law  in  this  particular 
instance.  Saviguy  admits  that  there  is  no  matter  on  which 
there  exists  such  a  variety  of  local  and  personal  law  as  on 
the  personal  capacity  of  the  drawer  of  a  bill  of  exchange. 
Some  foreign  writers  endeavour  to  get  rid  of  the  difficulty, 
and  still  adhere  to  the  general  doctrine  respecting  the  per- 
sonal statute  following  the  person  everywhere,  by  allowing 
in  this  instance  a  special  capacity  of  the  drawer,  derived 
from  the  place  where  the  act  is  done,  though  in  other 
respects  his  general  capacity  still  remains  governed  by  the 
law  of  the  domicil.  Savigny  rejects  this  rather  lame  device, 
and  maintains  that  upon  true  and  sound  principles  the  law 
of  the  domicil  must  decide  the  question  of  capacity ;  but 
such  is  the  difficulty  of  the  case  that  it  demands,  he  thinks, 
positive  legislation  in  each  state  upon  the  subject. 

DCCCXXXIX.  Since  the  27th  of  November,  1848,  a 
law  has  prevailed  throughout  the  whole  of  Germany  which 
removes,  so  far  as  that  country  is  concerned,  all  practical 
difficulty  connected  with  the  subject.     By  that  law  every 

(6)  Story  on  BUk,  s.  126,  p.  47. 
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subject  capable  of  entering  into  any  contract  is  capable  to 
be  the  drawer  of  a  bill  of  exchange. 

And  with  respect  to  foreigners^  though  the  personal  capa- 
city is  to  be  governed  by  the  law  of  the  domicile  yet,  whoso- 
ever Is  concerned  with  the  making  of  a  bill  of  exchange  in 
a  foreign  state,  is  to  be  treated  as  capable  of  doing  so,  if  he 
is  so  treated  by  the  law  of  the  land  in  which  it  is  made. 

This  law  was  accepted  by  Prussia  on  the  Ist  of  February, 
1849. 

DCCCXL.  There  does  not  appear  to  be  any  direct 
authority  in  French  (c)  jurisprudence  upon  the  subject  of 
the  capacity  of  the  drawer  being  regulated  by  the  law  of  his 
domicil :  but,  according  to  general  principles,  the  capacity 
would  in  that  state  be  regulated  by  that  law. 

DCCCXLI.  In  most  of  the  states  on  the  European 
continent  the  law  has  affixed  an  incapacity  upon  all  but 
certain  specified  classes  to  be  parties  to  bills  of  exchange. 
It  may  be  doubted  whether  the  English  courts  would  recog- 
nise this  incapacity,  though,  according  to  all  sound  principles 
of  Comity,  they  ought  to  do  so.  It  is  a  matter,  however, 
which  has  not  yet  received  any  judicial  decision  (d)  in 
England,  nor  in  the  United  States  of  North  America  {e), 

DCCCXLII.  In  England  and  the  North  American 
United  States  (/)  the  incapacity  is  the  exception,  and  not 
the  rule,  and  is  confined  to  the  following  classes: — 

1.  Minors. 

2.  Married  women. 


(c)  The  French  Law  on  the  general  subject  will  be  found  Code  de 
Commerce^  1.  i.  t.  viii.  De  la  lettre  de  cha/ngty  des  biUeU  d  ordrtj  eidela 
prescription.  In  the  edition  of  this  Code,  1836,  by  Dr.  Sautayn, 
there  ia  a  perspicuous  little  preface  to  the  aboye  chapter.  It  will  be 
found  printed  in  a  note  to  this  chapter. 

(d)  See  Westlake,  ss.  348,  401. 

(e)  Story,  Bills  of  Exchange,  c.  iv.  Competency  and  Capcu^y  of  Par- 
ties to  BiUs, 

(/)  Story  on  BiUs  of  Exchange,  as.  81,  82. 
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3.  Alien  enemies  (y). 

4.  Insane  and  imbecile  persons.     And  in  England  also 

5.  Clergymen — so  far  as  engaging  in  the  traffic  of  bills  of 
exchange  for  a  livelihood  is  concerned — an  incapacity  which 
is  in  accordance  with  the  general  Canon  Law. 

Otherwise,  these  states  adopt  the  general  law  laid  down 
by  Heineccius>  "  Nullum  est  dubium  quin  cambiare  possint 
'^  quicumque  possunt  contrahere,  nisi  id  leges  cambiales 
"  speciatim  prohibeant "  (A). 

DCCCXLIII.  Secondly  (i),  as  to  the  lex  loci  contractus. 
The  general  principles  respecting  conventions  contrary  to 
public  morality  or  public  policy,  of  course  apply  to  the 
particular  contract,  which  assumes  the  form  of  a  Bill  of 
Exchange  \  and  the  English  courts  apply  to  these  instru- 
ments that  questionable  doctrine  of  refusing  to  take  notice 
of  the  Revenue  Laws  (A)  of  a  foreign  state  (/) ;  so  far,  at 
least,  as  to  hold  that  a  document  which,  by  the  Law  of  a 
foreign  country,  is  not  admissible  in  evidence  for  want  of  a 
stamp,  may,  nevertheless,  be  admitted  in  England.  For  it 
is  now  (m)  clear  that  if  by  the  foreign  Law  the  want  of  a 


ig)  This  reBtriction  does  not  apply  to  a  netUral  drawer  or  endorser 
of  an  alien  enemy,  or  to  a  bill  drawn  by  one  alien  enemy  upon 
another  in  favour  of  a  neutral,  so  far  as  the  latter  is  concerned.  So 
as  to  an  endorsement.     See  Story  on  BilU  of  Exchange,  s.  104. 

(h)  De  Jitre  comb,  c.  v.  ss.  1,  2,  13,  14 ;  cited  in  Story  on  BUU  of 
Exchange,  s.  71. 

(i)  Story  on  BUU  of  Exchange  ;  see  Allen  v.  Kembk^  1  Moore's  P.  C. 
Rep.  323,.  for  the  high  authority  of  this  work  in  England. 

Byles  on  BiUs  of  Exchange,  c.  xxzi  Of  foreign  bills  amd  notes,  ed. 
1857,  London.  There  appear  to  have  been  no  less  tlian  three 
American  editions  of  this  most  useful  little  work. 

Ros^  Leading  Cases  in  Commercial  Law,  i.  792,  804,  812,  841,  858, 
869,  860,  861,  877. 

{k)  Vide  ant^,  vol.  ii.  p.  46,  and  App.  iv.  p.  558. 

(0  James  v.  Catherwood,  3  Dowling  <k  Byland's  Bep.  190. 

Wynne  v.  Jackson,  2  BusselVs  Bep.  351. 

Holmam,  v.  Johnson  {Lord  Man^ld),  Cowper's  Bep.  343. 

(m)  Brist(yw  v.  SequeviMe  (1860),  5  Excheqxter  Bep.  275  ;  3  Car.  &  Kir. 
p.  64,  disposes  of  the  former  cases,  which  are  confused  and  contra- 
dictory ;  see  Alves  v.  Hodgson,  7  Dumford  <&  East's  Bep.  237 ;  Clegg 
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stamp  renders  the  contract  void,  it  cannot  be  enforced  in 
this  country; 

The  English  Government  has,  however,  taken  care  of  its 
own  revenue  in  this  matter,  and  by  a  recent  statute  has  im- 
posed a  stamp  duty  on  bills  drawn  or  expressed  to  be  pay- 
able, or  actually  paid,  or  endorsed,  or  in  any  manner  negotiated 
in  the  United  Kingdom  (n). 

DCCCXLIV.  It  may  be  well  to  observe  that  the  Eng- 
lish Law  presumes  that  a  bill  purporting  to  be  drawn  abroad 
was  really  so  drawn,  though  evidence  to  show  the  contrary 
was,  under  the  old  law,  admissible  (o). 

The  courts  of  the  United  States  of  North  America  have 
rightly  holden  that  if  the  protest  of  a  bill  of  exchange, 
made  in  another  state,  is  required  by  the  Laws  of  that  state 
to  be  under  seal,  a  protest,  not  under  seal,  will  not  be  re- 
garded as  evidence  of  the  dishonour  of  the  bill  (p). 

DCCCXLV.  Under  this  head  of  the  lex  loci  contractus 
the  decisions  of  the  English  courts  have  established  the  fol- 
lowing maxim : — 

That  an  acceptance  void  or  avoided  by  the  Law  of  the 
country  where  it  is  given  is  not  binding  in  England. 


V.  Levy,  3  CampbelVs  Rep,  166  ;  with  Wynn  v.  Ja>cksony  2  IttisseWs 
Bep.  351 ;  James  v.  Catherwoody  3  Dowling  d;  RylamTs  Btp,  190,  in 
contradiction  of  it.  Boucher  v.  Lawson,  Cases  temp.  Hardtmckey  83- 
94,  decides  that  a  contract  in  England,  between  Englishmen,  to 
smuggle  against  the  laws  of  Portugal  was  valid,  not,  how^ever,  that  a 
contract  in  Portugal,  by  persons  domiciled  there,  would  be  yaUd.  See 
the  conflict  of  these  cases  on  this  subject,  well  analysed  in  Story  on 
Billsy  160,  note  n,  which  is  identical  with  the  note  of  the  learned  re- 
porter to  the  case  of  Leroux  v.  Broxmi,  12  Eocch.  Bep,  809.  I  do  not 
know  to  which  author  the  note  properly  belongs  ;  but  the  case  of 
Bristow  v.  Seqiievilley  mentioned  above,  makes  the  English  law  at  least 
clear  on  this  point. 

(n)  33  &  34  Vict  c.  97,  Schedule  tit.  Bill  of  Exchange ;  and  see 
§§  51,  52. 

(o)  Ahrdham  v.  Dvhoisy  4  CampbeWs  Bep,  269. 

Bire  v.  Moreau,  2  Carrington  db  Payne^s  Bep,  376. 

Byles  on  BiUs,  353.     But  now  see  §  52  of  33  &  34  Vict,  c,  97. 

(p)  Story  on  Bills,  s.  138  ;  On  Conflict  of  Laws,  s.  260. 
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This  maxim  England  has  enforced  through  her  courts  of 
equity.  It  is  illustrated  by  a  case>  in  which  it  appeared 
that  by  the  Law  of  Leghorn,  if  a  bill  is  accepted,  and  the 
drawer  then  fail,  and  the  acceptor  have  not  sufficient  effects 
of  the  drawer  in  his  hands  at  the  time  of  acceptance,  the 
acceptance  becomes  void.  An  acceptor  at  Leghorn,  under 
these  circumstances,  instituted  a  suit  at  Leghorn,  and  his 
acceptance  was  thereupon  vacated.  Afterwards  he  was 
sued  in  England  as  acceptor ;  by  way  of  defence  he  filed  his 
bill  for  an  injunction  and  relief,  and  Lord  Chancellor  King 
granted  a  perpetual  injuncticm,  enjoining  the  plaintiff  from 
suing  on  the  bill  (q). 

Upon  the  same  principle  a  written  agreement,  of  the  kind 
called  in  England  an  I  O  U,  given  for  money  lent  for  the 
purpose  of  playing  at  games  of  chance,  being  an  unlawful 
agreement  in  England,  but  a  lawful  agreement  in  the  country 
where  it  was  given,  has  been  holden  valid  in  England  (r). 
So  the  payment  of  part  in  discharge  of  the  whole  of  a  debt, 
though  ineffectual  by  the  law  of  England,  has,  neverthe- 
less, been  holden  effectual  to  bar  the  whole  debt  in  England, 
it  having  been  shown  to  be  effectual  for  that  purpose,  ac- 
cording to  the  law  of  the  country  in  which  the  bill  was 
negotiated,  and  the  payment  having  been  made,  when  the 
bill  was  due  and  payable,  and  in  the  hands  of  the  true 
holder  («). 

DCCCXL VI.  The  following  cases  relate  to  the  important 
question  of  indorsement  as  governed  by  the  lex  loci  con- 
tractus, 

A  bill  of  exchange  was  made,  and  indorsed  in  blank  by 
the  payee,  in  a  country  in  which  each  of  the  parties,  the 
maker  and  the  payee,  were,  at  the  respective  times  of  making 

{q)  Burrows  v.  Jemimo^  2  Straiige^a  Bep,  733. 

Wynne  v.  Calendar,  1  RtiaselVs  Bep,  295. 

Byles  on  BUU  of  Exchange,  349. 

Macfarlane  v.  Norris  (1862),  2  B,  d:  S,  p.  783 ;  vide  mipra,  p.  G03. 

(r)  Quarrier  v.  Colston,  12  Law  Journal  Chancery,  57. 

(»)  Balli  V.  Dennistoun,  6  Exch,  Bep.  493-4  (1851). 

VOL.  IV.  U  U 
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and  indorsiDg,  domiciled,  and  in  which  the  indorsement  in 
blank  did  not  operate  as  a  transfer  of  the  note ;  this  indorse- 
ment was  holden  void  in  England,  although  in  England  an 
indorsement  in  blank  operates  as  a  complete  transfer,  because 
the  foreign  Law  in  this  case,  and  not  the  domestic  Law 
which  regulated  the  mode  of  suing  (f),  was  the  Law  by 
which  the  contract  was  goyemed. 

But  to  an  action  hj  the  indorsee  of  the  drawer  against 
the  acceptor  of  bill  of  exchange  drawn  in  England,  accepted 
in  England,  and  payable  in  England,  it  is  no  answer  that 
the  indorsement  was  made  in  France,  and  was  not  conform- 
able to  the  law  of  France ;  nor  in  such  action  is  it  any 
answer  that  the  drawer  indorsed  the  bill  immediately  to  the 
plaintiff,  and  that  the  plaintiff  and  the  drawer,  when  the  bill 
was  made  and  indorsed,  were  resident  and  domiciled  in 
France,  and  were  subjects  of  that  empire  (u). 

DCCCXLVII.  In  the  United  States  of  North  America 
the  question  of  the  different  obligations  created  by  indorse- 
ments in  different  states  often  arises.  Story  {x)  observes, 
that  ^^  by  the  general  Commercial  Law,  in  order  to  entitle 
'^  the  indorsee  to  recover  against  any  antecedent  indorser 
"  upon  a  negotiable  note,  it  is  only  necessary  that  due  de- 
^^  mand  should  be  made  upon  the  maker  of  the  note  at  its 
maturity,  and  due  notice  of  the  dishonour  given  to  the 
indorser.  But,  by  the  laws  of  some  of  the  American  states, 
it  is  required,  in  order  to  charge  an  antecedent  indorser, 
'^  not  only  that  due  demand  should  be  made,  and  due  notice 
given,  but  that  a  suit  should  be  previously  commenced 
against  the  maker,  and  prosecuted  with  effect  in  the  coun- 
try where  he  resides  ;  and,  then,  if  payment  cannot  be 
obtamed  from  him  under  the  judgmenC  the  indorsee  may 
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(t)  Trimby  v.  Vignierj  1  Ros^s  Leading  Cases  in  Commercial  La\r, 
8,  10,  11  (a.d.  1834).  The  decision  in  this  leading  case,  by  G.-J. 
Tindal,  overrules  that  of  Vice-ChanceUor  Leach  (a.d.  1826)  in  Wynnt 
V.  Jackson,  2  RusselVs  Rep.  352-3. 

(u)  Lehel  v.  Tucker,  37  Law  Jmim.  {Q,  B,),  46 ;  3  X.  22.  (Q.  JB.)>  7i> 

(x)  On  Bias,  B.  156. 
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^  have  recourse  to  the  indorser.      In  such  a  case>  it  is  clear^ 

*  upon  principle,  that  the  indorsement,  as  to  its  legal  effect 
^  and  obligation,   and  the  duties  of  the  holder,  must  be 

*  governed  by  the  law  of  the  place  where  the  indorsement 
^  is  made  (y)«  And  it  appears  that  a  decision  to  this  effect 
^  was  given  in  the  case  of  a  note  made  and  indorsed  in  the 
'  state  of  Illinois.     In  that  case,  Mr.   Chief  Justice  Shaw, 

*  in  delivering  the  opinion  of  the  court,  said,  *  The  note  de- 
'  ^  clared  on  being  made  in  Illinois,  both  parties  residing 
^  ^  there  at  the  time,  and  it  also  being  indorsed  in  Illinois, 
^  *  we  think  that  the  contract  created  by  that  indorsement 

^  must  be  governed  by  the  law  of  that  state.     The  law  in 

*  *  question  does  not  effect  the  remedy,  but  goes  to  create, 

*  *  limit,  and  modify  the  contract  effected  by  the  fact  of  in- 
' '  dorsement.  In  that  which  gives  force  and  effect  to  the 
^  ^  contract,  and  imposes  restrictions  and  modifications  upon 

*  *  it,  the  law  of  the  place  of  contract  must  prevail,  when 

*  *  another  is  not  looked  to,  as  a  place  of  performance ' "  {z). 

DCCCXLVIII.  In  England  a  bill  of  exchange  or  pro- 
missory note  is  not  transferable  by  indorsement  unless  it  be 
payable  "  to  the  bearer"  or  "to  order;"  but  in  Scotland 
without  these  conditions  such  an  instrument  is  transferable 
by  indorsement.  In  a  case  which  came  before  the  Scotch 
courts  in  1843,  the  following  promissory  note  had  been 

granted : — 

« 

«  £412  sterling.  "  Edinburgh,  19th  July,  1840. 

"  Six  months  after  date,  I  promise  to  pay  to  Frederick 
Boucher,  Esq.,  manager  of  the  British  and  Australasian 
Bank,  55  Moorgate  Street,  London,  the  sum  of  four  hun- 
dred and  twelve  pounds  sterling,  value  recjsived. 

(Signed)  "  Murb.  Bobertson." 

This  note  was  indorsed  in  England  by  Boucher ;  when  the 
note  became  due  Robertson  refused  to  pay  it.     The  question 

(y)  Story  on  Bills,  s.  157. 
(z)  Ifnd. 
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for  the  Scotch  court  was  whether  the  note  was  to  be  con- 
sidered as  English  or  Scotch.  The  court  held  that  it  was 
Scotch  in  all  its  incidents ;  that  it  was  not,  as  contended, 
made  pajable  at  London  ;  that  ^'  55  MoOrgate  Street,  Lon- 
"  don,"  were  words  of  designation  as  to  the  payee,  not.  words 
relating  to  the  lex  loci  solutionis ;  that  being  Scotch,  it  was 
transmissible  by  indorsement  in  England  (a). 

In  this  case  Lord  Medwyn  made  some  Taluable  observa- 
tions on  the  nature  and  effect  of  indorsement  (&).  ^^  It  is 
often  "  (he  observed)  "  said,  and  truly,  that  by  indorsation  a 
new  contract  is  created  ;  and  I  was  puzzled  at  one  time 
^^  with  the  circumstance  that  the  indorsation  in  the  present 
case  was  by  an  Englishman  to  an  Euglishman,  and  executed 
in  England ;  and  it  appeared  difficult  for  me  to  conceive 
'^  how  such  a  contract  could  be  validly  entered  into  in  a 
country  where  such  an  indorsation  was  not  valid,  so  as  not 
to  constitute  a  right  in  favour  of  the  one,  or  an  obligation 
against  the  other.  But  although  it  might  be  consistent 
with  principle  to  allow  the  law  of  the  place  where  the  in- 
^^  dorsement  was  made  to  regulate  its  eifect  between  indorser 
^^  and  indorsee,  as  between  the  indorsee  and  the  maker  no 
**  new  contract  is  created,  the  contract  between  them  re- 
^^  maining  the  same  original  contract,  regulated  by  the  lex 
"  loci  contractiLs  ;  the  indorsee  is  merely  substituted  in  the 
place  of  the  original  payee,  and  the  maker  remains  under 
the  same  liability  he  contracted  at  the  time  he  made  the 
note,  which  was  to  pay  to  the  payee  or  to  the  holder  by 
"indorsement;  and  he  cannot  object  to  the  form  of  the 
"  transfer,  if  it  be  made  according  to  the  law  which  gives 
its  character,  and  regulates  the  quality  of  the  note  ;  that  is, 
in  the  present  case,  according  to  the  Law  of  Scotland." 
DCCCXLIX.  In  the  matter  of  bills  of  exchange,  as  of 
other  contracts,  the  lex  loci  contractus  governs  the  construc- 
tion of  the  instrument,  where  the  contract  is  not  express, 

(a)  Robertson  v.  Burdekin,  1  Boss^  Leading  Cases,  p.  812. 
(6)  Ibid.  p.  831. 
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while,  if  it  be  special,  tKe  construction  must  be  in  accordance 
with  the  express  terms  in  which  it  is  made  (c). 

A  bill  {d)  drawn  upon  a  third  person  in  discharge  of  a 
present  debt  is,  in  truth,  an  offer  by  the  drawer  that,  if  the 
pai/ee  will  give  time  for  payment,  he,  the  drawer,  will  give 
an  order  on  his  debtor  (the  acceptor)  to  pay  a  given  sum  at 
a  given  time  and  place.  The  payee  agrees  to  accept  this 
order,  and  to  give  the  time,  with  a  proviso,  that  if  the  ac- 
ceptor do  not  pay,  and  he  the  payee  (or  the  holder  of  the 
bill)  give  notice  to  the  drawer  of  that  default,  the  drawer 
shall  pay  him  the  amount  specified  in  the  bill,  with  lawful 
interest ;  but  the  question  still  remains  as  to  whether  the 
drawer  incurs  any  obligation  that  the  bill  shall  be  paid  at 
any,  and,  if  at  any,  at  what  particular  place.  The  answer 
of  the  English  law,  in  conformity  with  the  reason  of  the 
thing,  and  with  the  doctrine  of  general  jurisprudence  on  this 
point,  is  as  follows : — The  drawer,  by  his  contract,  under- 
takes that  the  drawee  shall  accept  and  shall  afterwards  pay 
the  bill,  according  to  its  tenor,  at  the  place  and  domicil  of 
the  drawee  if  it  be  drawn  and  accepted  generally ;  at  the 
place  appointed  for  payment,  if  it  be  drawn  and  accepted 
payable  at  a  different  place  from  the  place  of  domicil  of  the 
drawee.  If  this  contract  of  the  drawer  be  broken  by  the 
drawee,  either  by  non-acceptance  or  non-payment,  the 
drawer  is  liable  for  payment  of  the  bill,  not  where  the  bill 
was  to  be  paid  by  the  drawee,  but  where  he,  the  drawer, 
made  his  contract,  and  with  his  interest,  damages,  and  costs, 
as  the  law  of  the  country  where  he  contracted  may  allow. 
In  every  case  of  a  bill  drawn  in  one  country  upon  a  drawee 


(c)  See  an  important  judgment  of  the  Supreme  Court  of  Pennsyl- 
vania, Lennig  v.  Ralston^  23  Pennsylvania  Utate  Rep.  (Amer.),  p.  137 
(1854). 

(d)  In  the  following  part  of  this  paragraph  I  have  adopted,  with 
little  alteration,  the  very  words  of  our  distinguished  judges,  the  late 
Baron  Alderson  (Gibbs  v.  Frenwui,  9  Exch.  Rep.  30)  and  the  late  Mr. 
Pemberton  Leigh  (Lord  Kingsdown)  (AU&n  v.  Kemble,  6  Moore* a 
P.  C.  Rep.  321-2). 
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in  another,  the  intention  and  the  agreement  are,  that  the  bill 
shall  be  paid  in  the  country  upon  which  it  is  drawn.  If  this 
payment  be  not  so  made,  the  drawer  is  liable,  according  to 
the  laws  of  the  country  where  the  bill  was  drawn,  and  not 
of  the  country  upon  which  the  bill  was  drawn. 

DCCCL.  Thirdly,  as  to  the  lex  loci  solutionis.  The  first 
case  about  to  be  mentioned  may  appear  to  be  at  variance 
with  the  Scotch  case  to  which  attention  has  just  been  drawn, 
but  in  reality  it  is  not  so.  An  English  court,  in  the  case  of 
De  la  Chaumette  v.  Bank  of  England  {e)y  decided  that  a 
promissory  note  payable  to  bearer,  made  and  payable  in 
Englandy  was  transferable  by  delivery  abroad,  although  by 
the  law  of  the  country  where  the  delivery  took  place  mere 
delivery  was  inoperative.  In  this  case  the  lex  loci  solutionis 
was  admitted  to  govern  the  contract.  The  substance  of  the 
case  itself,  and  the  distinction  between  it  and  the  Scotch 
case,  is  thus  stated  by  Lord  Justice  Clerk  Hope  (/) : — 

'^  A  party  brought  an  action,  as  the  correspondent  or 
^^  agent  of  a  foreign  house,  against  the  Bank  of  England  for 
recovery  of  a  note  of  the  Bank  for  500/.,  which  that 
foreign  house  said  they  had  bought  abroad,  but  which 
was  detained  by  the  Bank  on  the  ground  that  it  was  stolen. 
'^  The  case  was  tried  before  Lord  Tenterden,  and  a  rule  for 
*^  a  new  trial  made  absolute  on  two  grounds ;  first,  that  the 
^^  foreign  house  might  prove,  in  point  of  fact,  that  *  they  gave 
'^  ^  such  value  for  the  note  as  to  exempt  them  from  any 
^^  ^  reasonable  ground  of  suspicion  of  any  knowledge  that  it 
^^  ^  had  been  improperly  obtained.'  That  point  has  nothing 
^^  to  do  with  this  case,  and  was  of  itself  necessary  for  the 
"  ends  of  justice ;  secondly.  Lord  Tenterden  said  it  might 
'^  be  raised  as  a  point  at  the  second  trial,  whether  an  English 
"bank-note — a  promissory  note,  transferable  in  England 
"  only  by  statute — could  be  transferred  at  all  abroad.    Lord 


(e)  9  Bam.  ds  Ores,  p.  208  ;  see  s.  c.  2  Bam,  <h  AM.  p.  386  ;  ByU», 
350. 
(/)  1  Bo8t^  Leading  Cases  m  Commercial  Law,  pp.  826-7. 
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'*  Tenterden  says, '  The  court  gives  no  opinion  on  the  point, 
"  ^  but  merely  gives  the  party  the  opportunity  to  raise  it  on 
<< '  the  record,  which  was  not  done  before.'  From  this  it  is 
'^  clear  that  that  point  is  left  open ;  but  the  suspender  does 
'^  not  appear  to  see  that  the  court  there  thought  the  legal 
'^  character  of  the  note,  as  made  in  England,  was  so  pecu- 
liarly the  important  fact  to  look  to,  that,  though  indorsable 
in  JBngland,  yet  being  so  by  statute  alone,  it  might  be  a 
'^  question  whether  its  character  at  common  law  in  England 
*^  must  not  follow  it  everywhere,  and  decide  its  quality  else- 
'^  where,  and  not  the  character  impressed  on  it  by  statute. 
Probably  there  could  be  no  difficulty  in  deciding  that  point, 
but  the  case  only  proves  how  much  the  Court  of  King's 
^^  Bench  looked  to  the  character  and  qualities  of  the  contract 
**  as  an  English  contract." 

DCCCLI.  According  to  the  English  and  North  American 
law,  a  contract  to  pay  generally y  without  any  specification  of 
place,  is  governed  by  liie  law  of  the  place  where  it  is  made 
(^).  This  doctrine  is  consistent  widi  holding  that  such  a 
contract  is  payable  anywhere  (A). 

DCCCLII.  3.  We  have  now  to  consider  the  lex  fori  in 
its  application  to  this  subject. 

The  English  courts  had  at  one  time  holden  that ^^ro^^^^  and 
notice  of  dishonour  are  parcel  of  the  contract  formed  by  a 
bill  of  exchange,  and  that  they  are  not  incidents  of  the 
remedy  belonging  to  the  breach  of  the  contract  (z),  and  that 
therefore  both  protest  and  notice  of  dishonour  must  be  regu- 
lated by  the  law  of  the  country  where  the  bill  was  payable. 
But  this  (A)  doctrine  may  be  said  to  have  been  greatly 


{g)  Don  V.  Lvppmaamf  5  Cla/rk  db  Fmn,  1,  12,  13. 

Stores  (kynfiict  of  Laws,  0.  317. 

(h)  Story,  ib. 

(i)  Byles,  350-364. 

(k)  In  the  case  of  AUen  v.  Kemble  (6  Moor^^  P.  0.  Bep.  322),  Mr. 
Pemberton  Leigh  observed  that  "the  case,  however,  mainly  relied 
upon  by  the  respondents,  was  Bothschild  v.  Currie  (1  Q.  B.  Bep,  45, 
A.D.  1841).    In  that  case,  a  bill  was  drawn  m  Engla/nd  on  a  party  resi* 
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shaken,  if  not  entirely  overthrown,  by  later  decisions,  which 
have  established,  contrary  to  former  decisions,  that  the 
drawer  is  liable  according  to  the  law  of  the  country  where 
the  bill  is  drawn ;  and  that  the  liabilities  of  the  indorser  are 
governed  by  the  law  of  the  country  of  the  indorsement  {I). 

The  better  opinion  seems  to  be  that  the  protest  and  notice 
of  dishonour  must  be  regulated  by  the  law  of  the  country 
where  the  bill  was  drawn,  but  not  where  the  bill  is  pay- 
able (m).  It  has  been  ruled  that  a  bill  payable  in  France, 
though  drawn  in  England,  is  a  foreign  bill,  and  notice  of 
dishonour  according  to  the  French  law  is  sufficient  (n). 

DCCCLIII.  A  promissory  note  may  be  made  and  dated 
in  a  particular  country  and  made  payable  in  a  curreficy  which 
obtains  in  several  countries,  under  the  same  denomination 


dent  in  Paris ,  and  made  payable  in  Paris,  in  favour  of  a  payee  resident 
in  England,  It  was  indorsed  over  in  England,  by  the  payee,  to  a 
party  also  resident  in  England.  The  bill  having  been  dishonoured  by 
the  acceptor,  in  Paris,  it  was  held  that  protest  and  notice  of  dis- 
honour, regular  according  to  the  law  of  France,  though  alleged  to  be 
insufficient  according  to  the  law  of  England,  were  sufficient  to  charge 
the  indorser.  It  may  be  observed,  that  since  the  cases  above  refeired 
to  were  decided  the  whole  law  upon  this  subject  has  been  most  care- 
fiilly,  elaborately,  and  learnedly  examined  by  Mr.  Justice  Stoiy  in 
his  treatise  on  Bills  of  Exchange,  and  he  disapproves  of  the  decision 
in  the  case  of  BothschUd  v.  Currie  (Story  on  Bills,  note,  p.  362) ;  but, 
without  expressing  any  opinion  upon  that  decision,  it  is  enough  for  us 
to  observe  that  the  court  did  not  profess  to  depart  from  any  principles 
of  law  acted  upon  in  previous  cases,  and  whether  those  principles 
were,  or  not,  accurately  applied  to  the  particular  case,  is  not  for  the 
present  purpose  material." 

In  Gihbs  v.  Fremotit,  as  reported  in  the  Law  Journal,  vol.  xxii. 
p.  304,  it  is  said,  ^'Alderson,  B.,  referred  to  RotkschUd  v.  Currie  as  of 
questionable  authority."  In  this  case  occurs  one  of  those  mlsapph- 
cations  of  the  Roman  law,  consequent  on  a  x)artial  and  imperfect 
knowledge  of  the  whole  system,  whioh  is  but  too  common  with  English 
lawyers  and  judges. 

(l)  Cooper  v.  Lord  WaJdegrave,  2  Beavan^s  Bep.  282. 

AUen  V.  Kemble,  6  Moore's  P.  C.  Bep,  321. 

(m)  Byles,  360,  cf.  with  364. 

Story's  Conflict  of  Laws,  s.  360. 

(n)  Hirschficld  v.  Smith,  L.  U.  1  C.  P.  340 ;  36  L.  J.  C.  P.  177. 
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but  with  a  different  yalue.  In  which  currency  is  the  note 
to  be  paid  ? 

The  answer  of  the  English  courts  is — In  the  currency  of 
that  country  in  which  the  note  is  payable  ;  that  will  be,  as 
has  been  seen,  either  in  a  place  specified  in  the  instrument 
itself,  or,  in  default  of  such  specification,  in  the  place  in 
which  the  note  is  made — that  being,  according  to  the  pre- 
sumption of  law,  the  place  in  which  the  parties  intended  it 
to  be  payable  (o). 

DCCCLI V.  The  English  courts  have  holden  that  if  a 
bill  be  drawn  in  a  country  where  the  interest  is  twenty-five 
per  cent  on  a  drawee  in  a  country  where  the  interest  is  only 
six  per  cent.,  the  higher  rate  of  interest  is  recoverable 
against  the  drawer,  but  the  lower  rate  against  the  acceptor, 
who  accepted  the  bill  in  the  country  in  which  the  lower  rate 
prevailed  (/?). 

DCCCLV.  It  may  be  useful  to  observe,  with  reference 
to  the  administration  of  law  in  England,  that  in  cases  of 
this  description  the  rate  of  interest  is  a  question  of  law  for 
the  judge  to  decide,  and  is  not  left,  as  English  lawyers  speak, 
to  the  jury  :  but  the  amount  of  the  interest  in  each  place  is 
to  be  so  left,  and  so  also  is  the  question  whether  any  damage 
has  been  sustained  requiring  the  payment  of  interest  at  all, 
for  those  are  questions  of  fact  (y), 

DCCCLVI.  The  English  courts  consider  that  if  the  in- 
terest be  expressly  or  by  necessary  implication  specified  on 
the  face  of  the  instrument,  then  the  interest  is  governed 
by  the  terms  of  the  contract  itself.      But  if  not,  it  seems  to 


(o)  Kearney  v.  King,  2  Bam,  cfc  Alderson^s  Hep,  301. 

Sprowle  V.  Legge,  1  Bam.  db  CresaweWs  Rep.  16  (a.d.  1822). 

See  other  cases  cited  note  y,  p.  372,  Byles  on  BUU  ;  Story y  s.  272. 

(p)  AUeny,  Kmible,  6  Moore's  P.  0.  Bep,  314  (a.d.  1848),  and  Gihbs 
V.  Fremont  (a.d.  1853),  {Baron  Alderson's  Judgment),  9  Exchequer 
Bep,  31,  are  the  leading  English  cases.  When  Lord  Langdale  decided 
the  case  of  Cooper  v.  Lord  Waldegrave,  2  Beavan's  Bep,  282  (a.d. 
1840),  he  remarked  how  litUe  there  was  to  be  found  in  English  deci- 
sions upon  the  subject. 

(q)  Gibhs  v.  Fremont,  9  Exchequer  Bep.  31, 
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follow  the  rate  of  interest  of  the  place  where  the  contract 
is  made  (r). 

DCCCLfVIL  The  time  whai  the  payment  of  the  bill  is 
to  accrue  is  governed  hj  the  lex  loci  solutionis.  This  law 
therefore  governs  the  question  as  to  whether  days  of  grace 
are  to  be  allowed^  and  their  number  {s\ 


(r)  (?i66«  T.  J^remon^,  9  'Ewi\»qyutif  H&p.  p.  90. 
(s)  Btor^i  im  BiUs,  b.  155. 


CODIS  D£  COMMEBCE^  LIY.   I.  TIT.   VIIX.  667 


NOTE  TO  THE  FOREGOING  CHAPTER. 

CODE  DE  COMMERCE,  LIV.  I.  TIT.  VIII.  S.  I.  (a). 

"  DB  LA  LETTKE  DE   CHANGE. 

'^Les  lettres  de  change  ^talent  incoxmues  chez  les  Grecs  et  chez  les 
Bomains.  Les  hiBtoriens  ne  a'acoordent  point  but  IMpoque  oil  elles  ont 
commence  k  6tre  en  usage.  Les  uns  pr^tendent  que  nous  en  devona 
rinyention  aux  Juifs,  qui,  chassis  de  France  et  ^tablis  en  Lombardie, 
avaient  trouv^  le  moyen  de  retirer  leurs  fonds,  confids  par  eux  entre 
les  mains  de  leurs  amis,  en  se  servant  de  lettres  secretes,  et  con9ues 
en  peu  de  mots.  D'autres  Tattribuent  aux  Florentins  de  la  faction 
Guelphe,  lorsque,  chassis  par  les  Gibeling,  ils  se  retir^rent  en  France 
et  dans  d'autres  lieux  de  I'Europe.  Mais,  sans  s'arrdter  k  toutes  ces 
conjectures,  ne  vaut-il  pas  mieux,  aveo  I'orateur  du  gouvemement, 
chercher  I'origine  de  la  lettre  de  change  dans  les  progr^s  du  commerce, 
dans  Fextension  des  relations  commerciales,  qui  en  a  ^t^  la  suite,  et  qui 
a  produit  la  n^cessit^  de  balancer  les  valours  rdciproquement  aoquises, 
ou  d^pos^es  par  les  ndgodans  Aoiga4a  les  uns  des  autres,  et  mutuelle- 
ment  cr^anciera  et  d^iteurs  ?  Oependant,  une  loi  de  Veniae,  rapports 
par  Nicolas  de  Faaseribus  dans  son  livre  Script.  Privat.  livre  3,  prouve 
que  les  lettres  de  change  ^taient  en  usage  d^s  le  14e  si^de.  Le  monu- 
ment le  plus  anoien  de  notre  legislation  oil  il  soit  question  de  lettres  de 
change,  est  une  ordonnance  de  Louis  XI.  de  1462.  Le  mot  chcmge  a 
deux  acceptions  :  dans  Tune,  il  exprime  le  profit  qu'on  tire  de  Pop^ra- 
tion  ;  dans  I'autre,  reparation  elle-meme.  On  distingue  deux  sortes 
d'op^rations  de  change  :  Tune,  que  les  docteurs  appellent  cambwim 
reale  vel  mawualej  qui  n'est  que  le  change  d'une  esp^  de  monnaie.  On 
nomme  cfuingews  ceux  qui  exploitent  oette  esp^  de  change.  L'autre 
operation  de  change,  que  Ton  nomme  cambi/um  locale,  mercantile,  trajec- 
ti^'wn,  est  le  contrat  de  change  proprement  dit.  Ce  contrat  n'est  autre 
chose  qu'une  convention  par  laquelle  une  personne,  moyennant  une 
somme  d'aigent  qui  lui  est  remise  ou  promise  dans  un  lieu,  s'oblige  k 
f aire  payer  k  la  personne  qui  la  lui  remet  une  mdme  somme  dans  un 
autre  lieu  et  dans  un  temps  convenu.  On  appelle  hanquiers  les  com- 
mer^ans  qui  se  livrent  k  cette  seconde  branche  d'op^rations  de  change. 


(a)   Vide  aupra^  p.  664. 
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Ce  contrat  s'ex^ute  au  moyen  de  lalettre  de  cliange.   On  d^finiig^^ 
ralement  la  lettre  de  change  une  lettre  revStue  des  foimea  preacntes 
par  la  loi,  par  liiquelle  une  personne  mande  k  son  coirespondant  dans 
un  certain  lieu  de  payer  k  un  tiers  ou  k  son  ordre  une  certaine  Bomme 
d'aigent  en  dchange  d'une  autre  somme,  ou  de  la  valeur  qu'elle  a  re^ue 
de  ce  tiers  dans  Tendroit  oh  la  lettre  est  tir^.    Ainsi,  11  ne  faut  pas 
confondre  la  lettre  de  change  avec  le  contrat  de  change.    En  effet,  cette 
demi^re  prouve  I'existence  du  contrat ;  eUe  foumit  le  moyen  d'arrirer 
h.  son  execution ;  mais  elle  n'est  point  le  contrat  mSme.     Mais  qu'est- 
ce  que  le  change  proprement  dit,  c'est-k-dire  Pop^ration  qui  s'execnte 
au  moyen  d'une  lettre  de  change?    Est-ce  une  vente  d'argent,  un 
int^ret  que  I'on  retient  sur  les  lettres  de  change  ?    Non  ;  le  change  est 
le  b^n^fice  resultant  d'un  ^change  d'argent,  dans  lequel  les  oontractans 
se  distribuent  le  prix  des  frais  qu'il  en  coflterait  pour  faire  transporter 
une  somme  d'un  lieu  h,  un  autre.     En  effet,  oomme  il  y  a  du  danger  de 
faire  voiturer  de  Pargent,  et  qu'il  y  en  a  aussi  k  prendre  des  lettres  de 
change,  puisqu'elles  pen  vent  quelquefois  n'etre  pas  payees  avec  exacti- 
tude, il  en  r^sulte  une  balance  en  parfait  ^quilibre,  ou  k  I'avantage  de 
I'un  des  contractans,  qui  rend  sa  condition  meilleure  que  celle  de 
I'autre.     Ajoutez  que  I'abondance  ou  la  raret^  de  I'argent,  cons^quem- 
nient  la  raret^  ou  I'abondance  des  lettres  de  change,  et  I'opinion  de 
solvability  du  preneur  et  de  celui  qui  doit  la  payer  est  une  considera- 
tion qui  fait  transiger  avec  plus  ou  moins  de  facility.     Ainsi,  le  droit 
de  change  ne  sera  done  qu'une  esp^ce  de  retour  de  ce  qu*au  temps  f)u 
la  lettre  de  change  est  ndgoci^e,  suivant  le  course  de  la  place,  I'argent 
a  plus  de  valeur  que  cette  lettre  de  change  sur  le  lieu  oil  elle  est  pay- 
able. Si,  par  exemple,  les  n^gocians  de  Bordeaux  ont  beaucoup  d'az^nt 
k  faire  payer  k  des  n^gocians  de  Marseille,  et  qu'il  y  ait  peu  de  lettre 
de  change  sur  Marseille ;  les  lettres  de  change  gagneront  sur  I'argent ; 
le  ndgociant  de  Marseille  qui  recevra  une  lettre  de  change  but  Bor- 
deaux, retirant  un  avantage  de  cette  n^gociation,  devra  done  payer  une 
diffi^rence.     Dans  ce  cas,  on  dit  que  le  change  de  Marseille  sur  Bor- 
deaux est  haSf  ou  bien  qu'il  est  pour  Bordeaux,     Au  cas  contraire,  on 
dit  qu'il  est  haut,  ou  qu'Q  est  pour  MarseiUe.     Le  change  est  au  pair 
lorsqu'entre  deux  villes  on  donne,  par  exemple,  1000  fr.  dans  I'une  pour 
recevoir  1000  dans  I'autre.     Trois  personnes  concourent  k  la  formation 
de  la  lettre  de  change  :  1 — Le  tireur,  qui  crde  la  lettre,  en  mandant  k 
un  tiers,  domicilii  dans  un  autre  ville,  d'en  payer  le  montant ;  2 — Le 
j>i'e?ieitr,  au  profit  de  qui  elle  est  cr44e,  et  qui  en  a  donn^  la  valeur  au 
tireur  ;  3 — Ij  accepteur,  sur  qui  la  lettre  est  tir^e,  et  qui  s'engage  k  la 
payer.     Lorsqu'il  n'a  point  accepts,  on  le  nomme  tire  ;  et  accepttufj 
lorsqu'il  I'a  accept^e.     Lorsqu'il  y  a  n^gociation  de  la  lettre  de  change, 
le  preneur  prend  le  nom  d^endosseur,  pour  designer  que,  par  son  ordre 
dcrit  au  dos  de  la  lettre  de  change,  il  donne  k  un  autre,  qui  prend  le 
nom  de  porteury  le  droit  d'en  exiger  le  paiement.     Voyons  maintenant 
quelle  esp^ce  de  contrat  la  lettre  de  change  a  form^  entre  ces  diverses 
personnes.     Entre  le  tireur  et  le  preneur,  la  lettre  de  change  forme  le 
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contrat  de  change  ;  en  effet,  le  preneur  dchange  ce  qu'il  donne  en  un 
lieu,  ou  oe  qu'il  s'oblige  k  donner  au  tirenr,  contre  Targent  que  le  tireur 
s'oblige  de  lui  faire  compter  dans  un  autre  lieu  au  moyen  de  la  lettre 
de  change.     Entre  le  tireur  et  I'accepteur,  c'est  un  mandat.     L'accep- 
teur  n'est  que  le  mandataire  du  tireur.    Entre  Pendosseur  et  le  porteur 
il  7  a  deux  esp^ces  de  contrats  :  1 — Cession  et  transport  de  droits  de 
reudossour  op^r^  au  moyen  de  Tendossement ;  2 — Contrat  de  ehange, 
par  lequel  celui  k  qui  I'ordre  est  pass^,  c'est- k-dire  le  porteur,  ^change 
I'argent  qu'il  donne  k  I'endosseur  dans  le  lieu  oh  se  fait  I'endossement 
contre  I'argent  que  I'endosseur  s'oblige  de  son  cot^  de  lui  faire  recevoir 
dans  le  lieu  oh  la  lettre  de  change  qu'il  lui  remet  a  4i4  tir^e.     Ce  con- 
trat produit  les  mdmes  engagemens  entre  I'endosseur  et  le  porteur  que 
ceux  que  le  tireur  avait  contractus  vis-a-yis  du  preneur.     L'accepteur 
est  BoUdairement  oblig^  avec  le  tireur  envers  le  preneur,  les  endosseurs 
et  le  porteur.     Lorsqu'une  n^gociation  se  fait  au  moyen  d'un  billet,  on 
nomme  cet  effet,  billet  d  ordre  ;  soMscripteur,  celui  qui  le  cr^e  et  qui 
doit  le  payer  ;  hinSJiciaire,  celui  au  profit  duquel  il  est  souscrit.     On 
appelle  traiUf  la  lettre  de  change  tir^e  par  un  banquier  sur  son  corre- 
spondant ;  remisey  ceUe  que  le  banquier  envoie  a  son  correspondant 
]X)ur  en  faire  le  recouvrement,  ce  que  Ton  nomme,  dans  le  langage  du 
commerce,  encaisser.    On  dit  qu'un  billet  ou  une  lettre  de  change  est 
nSgocU,  pour  indiquer  qu'il  a  4i4  vendu  ;  quand  il  est  ^chang^  contre 
un  autre  ou  contre  de  I'argent,  on  dit  qu'il  est  escomptd ;  lorsqu'il  a  4i6 
donn^  pour  solde,  on  dit  qu'il  a  4t4pa886  d  ordre  pour  aolde" 


"lENNIO  v.   RALSTON  (6). 

**  Supreme  Court  of  Pennydvania,  May  16, 1854. 

''  The  following  opinion  in  the  matter  of  Bills  of  Exchange,  delivered 
by  Judge  Lewis,  is  of  interest  to  the  mercantile  community  : — 

"  Lennig  v.  Rahton  et  al. — Error  to  the  District  Court  of  Philadel- 
phia.— Lewis,  J.  — This  suit  is  brought  for  the  benefit  of  the  Commercial 
Bank  of  London,  upon  an  instrument  which  bears  upon  .its  face  every 
mark  of  a  foreign  bill  of  exchange,  drawn  in  Philadelphia,  upon  a  house 
in  London,  and  accepted  by  the  latter.  It  is  true  that  the  bill  was  not 
actually  negociated  in  this  State,  so  that  it  is  not,  within  the  letter  of 
the  statute  of  1821,  a  bill  *  drawn  in  Pennsylvania.'  The  drawers  had 
a  mercantile  house  in  Philadelphia,  and  they  placed  ^  Philadelphia '  at 
the  head  of  the  bill  as  the  place  at  which  it  was  to  bear  date,  leaving 
blanks  for  the  day  of  the  month,  and  tlie  year.  They  fixed  the  amount 
of  it  and  signed  it,  leaving  blanks  also  for  the  period  which  the  bill  had 
to  run  before  maturity,  and  for  the  names  of  the  payee  and  acceptors. 

(6)  23  Penn,  State  Rep,  p.  137  ;  and  see  The  Daily  Newt  of  Wednesday,  June  7, 
1854. 
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All  this  was  done  by  the  defendants  here.  The  instnunent  was  then 
sent,  in  this  imperfect  condition,  to  their  partner  in  London.  This 
authorised  him  to  fill  the  blanks  and  negotiate  it  in  London,  and  he  did 
so.  It  was  purchased  by  the  Bank  without  any  notice  of  the  nianner 
in  which  it  originated,  or  of  the  fact  that  it  was  issued  in  that  city  and 
not  in  Philadelphia.  When  that  institution  became  the  holder  it  bore 
the  dress  of  a  bill  of  exchange  drawn  in  Pennsylvania  :  and,  upon  ihe 
principle  that  every  one  is  presumed  to  intend  to  produce  all  the  con- 
sequences to  which  his  acts  naturally  and  necessarily  lead,  the  presump- 
tion is  that  the  defendants  intended  that  the  purchasers  of  it  should 
receive  it  under  the  belief  that  it  was  a  bill  drawn  in  Philadelphia  in 
the  usual  course  of  business.  The  question  is  whether  they  shall  be  com- 
pelled to  perform  their  contract  in  the  sense  in  xohich  they  intended  the 
opposite  party  to  understand  U,  or  in  a  sense  contemplated  only  by  them^ 
selvesy  and  e^itirely  excluded  by  the  terms  of  the  instrument  itself.  It  is 
very  material  to  the  parties  that  this  question  should  be  properly 
decided.  The  bill  was  drawn  on  July  3,  1850.  The  act  of  May  13, 
1850,  reducing  the  damages  on  dishonoured  foreign  bills  of  exdiange 
to  10  per  cent.,  contains  a  provision  limiting  its  operation  to  bills 
drawn  after  the  1st  of  August,  1850.  So  that,  if  the  bill  in  question 
is  to  be  enforced  according  to  its  terms,  the  act  of  30th  March,  1821, 
giving  20  per  cent,  damages  for  its  dishonour,  furnishes  the  rule  of 
decision. 

"  All  writers  of  authority  on  questions  of  morals  agree  that  promises 
are  binding  in  the  sense  in  which  the  promissors  intended  at  the  time 
that  the  promisees  should  receive  them. — Faley,  chap.  v.  ;  WayUtndy 
chap.  ii.  ;  Adam^Sy  pt.  iii.  chap.  v.  Upon  this  principle,  it  was  deemed 
a  gross  violation  of  contract  when  Mahomet,  after  promising  to  '  spare 
a  man's  head,'  ordered  his  body  to  be  cut  through  the  middle.  When 
Tamerlane,  at  the  capitulation  of  Sabasta,  promised  to  '  spill  no  blood,' 
it  was  an  infraction  of  the  treaty  to  'bury  the  inhabitants  alive.' 
These  monstrous  constructions  of  contracts  were  condemned  by  the 
civilised  world  as  gross  violations  of  the  established  rule  of  construction 
already  indicated  (Vattel,  b.  ii.  chap.  xvii.  s.  274).  There  can  be  no 
plainer  principle  of  equity  than  that  which  requires  every  one  to  speak 
the  truth,  if  he  chooses  to  speak  at  all,  in  matters  which  affect  the 
interests  of  others.  He  that  knowingly  misrepresents  a  fact  for  the 
purpose  of  inducing  another  to  part  with  his  money  or  goods,  is  held 
to  his  representation  in  favour  of  the  party  who  confided  in  it.  It  is 
upon  this  principle  that  the  maker  of  a  negotiable  instrument  is  not 
aUowed  to  impair  its  value  in  the  hands  of  a  bond-fide  holder,  by  denying 
the  existence  of  a  consideration,  or  by  otherwise  showing  that  it  is  not 
what  it  purports  to  be. — Chitty  on  BilU,  9  ;  7  C.  d:  P,  633 ;  Byles  on 
BiUSf  65.  On  the  same  principle,  a  man  who  procures  credit  for  an 
insolvent  person,  by  knowingly  misrepresenting  him  to  be  a  man  of 
ability,  is  bound  to  answer  in  damages  for  the  injiuy  thereby  juro- 
duced.    In  truth,  the  law  merchant  is  a  system  founded  on  the  roles 
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of  equity,  and  governed  in  all  its  parts  by  plain  justice  and  good  faith. 
—Master  v.  MiUer^  4  T.  B,  342. 

"  When  this  bill  ««w  dressed  in  the  costitme  of  a  Pennsylvania  bill,  it 
thereby  gained  a  credit  in  the  foreign  market  which  it  woiUd  not  otherwise 
have  received.  The  act  of  1821,  providing  ample  damages  in  case  of  the 
dishonoy/r  of  bills  dra/von  in  Pennsylvania,  contributed  to  give  it  tha;t 
credit.  Tha;t  act  m/ust  be  considered  as  (^aerating  oti  the  minds  of  those . 
who  purchased  U.  In  Ripka  v.  (htddis  {Ph^.  March  1851),  it  was  de- 
clared by  this  court,  after  a  careful  examination  of  the  authorities, 
that '  it  had  been  long  established  in  the  case  of  negotiable  paper  of 
every  kind,  that  it  is  construed  and  governed,  as  to  the  obligation  of  the 
drawer  or  maker,  by  the  law  of  the  country  where  it  was  drawn  or  made ; 
as  to  that  of  the  acceptor,  by  the  law  of  the  country  where  he  accepts  ; 
and  as  to  that  of  the  indorser,  by  the  law  of  the  country  where  he  in- 
dorsed.' In  HazeUvurst  v.  Kean  (4  DdL  20),  it  was  affirmed  that  '  the 
parties  in  the  purchase  of  a  bill  of  exchange  must  be  supposed  to  have 
in  contemplation  the  law  of  the  place  where  the  contract  was  made, 
and  it  (that  is,  the  law  of  the  place  where  the  bill  was  drawn)  neces- 
sarily forms  part  of  the  contract.'  In  AUen  v.  ihe  Batik  (6  Whar.  425), 
the  same  principle  was  re-asserted.  From  this  rule,  thus  repeatedly 
recogmsed  and  well  established,  it  follows  that  the  Bank  in  the  pur- 
chase of  this  bill  must  be  supposed  to  have  had  in  contemplation  the 
law  of  Pennsylvania,  providing  indemnity  for  its  dishonour.  The  law 
of  this  State  was  therefore  a  part  of  the  contract  of  purchase,  and  we 
have  no  right  to  impair  its  obligation. 

^'  There  is  no  reason  why  the  statute  of  1821  should  not  receive  a 
liberal  construction.  It  has  been  held  that  it  is  not  penal,  but^  on  the 
contrary,  it  is  a  remedial  act ;  that  the  damages  given  are  not  for 
punishment,  but  are  intended  as  compensation ;  that  its  provisions  are 
just  and  equitable,  and  highly  necessary  in  a  commercial  community, 
to  guard  the  interests  of  innocent  individuals,  and  to  secure  good  faith 
in  commercial  transactions. — 5  Wharton,  425.  No  one  can  foresee  the 
extent  of  the  injury  which  the  holder  of  a  foreign  bill  of  exchange  may 
suffer  from  its  dishonour.  It  is  not  like  a  domestic  obligation,  the 
breach  of  which  can,  in  general,  be  repaired  by  the  presence  and  credit 
of  the  holder.  But  the  dishonour  of  foreign  bills  may  occur,  and 
usually  does  occur,  at  points  where  the  holders  cannot  supervise  the 
result,  and  where  they  have  neither  means  nor  credit  to  provide  against 
the  injury.  These  instruments  are  generally  procured  at  a  premium 
by  the  holders  for  the  purpose  of  making  their  purchases  in  the  country 
where  they  are  payable,  or  as  the  means  of  pursuing  their  travels,  or 
maintaining  their  credit  abroad.  The  great  distance  between  the  resi- 
dence of  the  drawers  and  that  of  the  acceptors,  must  necessarily  cause 
great  delay  in  procuring  indemnity  from  the  former.  In  the  mean- 
time the  loss  to  the  holders,  if  they  rely  exclusively  upon  the  bills  to 
maintain  their  credit,  and  carry  on  their  business,  might  be  irrepar- 
able.   Under  such  circumstances  the  recovery  of  the  face  of  the  biU 
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only,  with  the  ustial  interest,  re-exchatige,  and  costs,  would  be  but  a 
cold  and  inadequate  remedy  for  so  great  an  injury.  The  act  of  1821 
was  deemed  necessary,  in  order  to  do  justice  in  such  cases,  and  for  the 
purpose  of  maintaining  our  commercial  credit  in  other  countries.  It 
should  receive  such  a  construction  as  will  best  promote  the  intentions 
of  the  legislature  in  these  respects.  Upon  the  whole,  we  are  of 
opinion  that  the  bill  should  be  met  by  the  drawers  in  the  same  sense 
in  which  they  manifestly  intended  that  it  should  be  received  by  the 
holder,  and  we  think  that  the  District  Court  was  in  error  in  adopting 
a  different  rule. 

''Judgment  reversed,  and  judgment  for  the  plaintiff  in  error  for 
1,453  dols.  31c.,  with  interest  from  the  18th  May,  1852,  and  costs  of 
suit.*' 
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CHAPTEE    XLIII. 

RIGHTS    RELATING    TO    SUCCESSION. 

DCCCLVIIL  We  now  approach  the  consideration  of  the 
Third  Division  or  branch  of  the  subject  of  this  volume  (a), 
namely^  the  consideration  of  what  law  ought  to  govern  the 
rights  relating  to  succession  to  property. 

These  rights  grow  out  of  a  rule  which  is,  in  truth,  highly 
artificial,  though  so  generally  incorporated  into  the  law  of 
all  civilised  states  as  to  appear  natural — the  rule  that  it  is 
competent  to  a  person  to  extend  his  power  and  will  beyond 
the  limits  of  his  own  existence,  and  to  transfer  after  his 
death  property  to  living  persons.  This  will  may  be  either 
express — that  is,  by  being  recorded  in  a  testament  {testatio 
mentis)  {b)\  and  then  there  is  a  testamentary  succession — the 
heir  succeeds  to  the  deceased ;  or  it  may  be  tacit — then  the 
law  presumes  what  the  intentions  of  the  deceased  were ;  and 
there  is  a  successioji  ah  intestato.  The  Boman  law  was 
philosophical  in  its  conception  and  precise  in  its  language 
on  this  subject :  ^'  Nihil  aliud  est  hasreditas  quam  successio 
"  in  universum  jus  quod  testator  habuit"(c). 

By  a  remarkable  fiction  it  treated  the  hcereditas  as  a  moral 
person — "  Haereditas  non  hseredis  personam  sed  defuncti 


(a)  Vide  ant^,  pp.  24,  427. 

Savigny,  viii.  s.  366  (172),  b.  375  (295). 

Merlin,  Rip,  HSritier, 

(6)  '*  Testionentum  ex  eo  appellatur  quod  testatio  mentis  sit." — Inst, 
1.  ii.  t.  X. 

(c)  Dig.  Hb.  1.  t.  xvi.  24. 
VOL.  IV.  X  X 
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sustinet "  ((f).  And  the  countries  which  have  adopted  this 
law  as  the  basis  of  their  jurisprudence  have  the  adage,  Jueres 
sustinet  personam  defuncti  («). 

DCCCLIX.  The  first  question  of  importance  is.  What 
forum  has  jurisdiction  over  the  whole  question  of  the  succes-- 
sion  ? — that  of  the  situs  ?  or  that  of  the  domicil  ? 

Donellus  examines  this  question,  and  concludes,  ^^  relin- 
quitur  omnino  locus  is  unus,  in  quo  controversia  hcBveditatis 
tractanda  sit,  ubi  scilicet  qui  conyenitur  habet  domi- 
"  cilium  "  (/).  And  again :  "  nunquam  alibi  de  haereditate 
'^  agi  posse  quam  ubi  possessor  domicilium  habeat."  That 
is,  the  petitio  hcereditatis  should  be  in  theforumy — where 
the  heir  or  representative  of  the  deceased  is ;  though  the 
petitio  rerum  singularum — e.g.  as  to  legacies  of  particular 
things  —  may  be,  perhaps,  necessarily  preferred  before 
another  forum, 

DCCCLX.  The  next  question  is — By  what  law  shall  the 
forumy  so  seized  of  the  general  subject,  decide  the  question 
which  arises,  mutatis  mutandis^  in  the  matter  of  testamentary 
succession^  as  in  the  matter  of  obligation ;  namely,  as  to 

1.  The  legal  capacity  of  the  testator? 

2.  The  form  of  the  testamentary  instrument  ? 

3.  The  dispositions  contained  in  it  ? 

4.  The  construction  or  interpretation  of  it  ? 

Next,  in  the  case  of  succession  ab  intestatoy  what  law 
ought  to  govern  the  rights  of  parties  to  the  property  of  the 
intestate  ? 

Or,  in  the  language  of  continental  jurisprudence,  are  the 
statutes  which  govern  the  matter  of  succession  personal  or 
r€al(g)y 

DCCCLXI.  Upon  the  question  of  the  Law  generally, 
applicable  both  to  testamentary  succession  and  to  succession 


(d)  Dig.  1.  xli.  t.  i.  34,  61  ;  et  cf.  Dig.  L  v.  t.  iii.  50 ;  et  L  xxvii. 
t.  V.  31. 

(e)  3  MassS,  p.  392. 

(/)  Comm.  1.  xvii.  c.  xvii.  p.  76. 
(</)  Vide  ante,  chapter  xvi.  p.  244. 
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nb  intestatOy  the  jurisprudence  of  states  admits  of  a  threefold 
division. 

1.  The  jurisprudence  which  submits  the  universitas  juris 
(both  moveable  and  immoveable  property)  of  the  succession 
to  the  Law  of  the  last  domicil  of  the  deceased.  This  is  in 
accordance  with  the  opinion  of  Savigny  and  with  the 
decisions  of  superior  tribunals  of  Germany. 

2.  The  directly  opposite  jurisprudence,  which  submits  the 
property  to  the  Law  of  the  place  where  it  happens  to  be : 
which  admits  the  possibility,  therefore,  of  different  Laws 
being  applied  to  different  portions  of  the  property,  and  which 
lays  down  no  principle  as  to  debts  and  credits,  leaving  them 
to  be  practically  dealt  with  in  each  case,  according  to  the 
best  expedient  which  can  be  devised.  This  jurisprudence  is 
founded  upon  the  strict  feudal  law  of  territorial  sovereignty. 

3.  The  intermediate  system  of  jurisprudence  which  sub- 
jects the  personalty  to  the  Law  of  the  domicil  of  the 
deceased — the  realty  to  the  law  of  the  situs.  This  is  the 
jurisprudence  of  England,  France  (A),  and  the  United  States 
of  North  America. 

DCCCLXII.  Such  is  the  outline  of  the  jurisprudence  of 
the  principal  States  upon  the  general  question  of  succession. 
We  have  next  to  consider  the  separate  questions  which 
have  been  just  mentioned,  as  arising  out  of  testamentary 
succession. 

DCCCLXIII.  (1)  As  to  the  legal  capacity  of  the  tes- 
tator. Upon  this  matter  the  reader  is  referred  to  what  has 
been  already  said  upon  the  general  question  of  the  capacity 
of  the  foreigner,  both  as  to  the  capacity  to  contract  a 
marriage  {%)  and  to  acquire  or  alienate  property  (^'),  and  to 
the  chapter  on  personal  and  real  statutes  (Jt). 

But  the  answer  to  this  question  may  be  generally  stated 


Qi)  Fcdix,  s.  61,  and  the  authors  there  cited. 
{i)  P.  276. 

( j)  P.  447. 
(k)  P.  241. 
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thus :  The  Law  of  the  actual  domicil  of  the  testator  at  the 
time  of  making  his  testament  governs  the  question  of  his 
legal  capacity  to  do  the  act(/). 

DCCCLXIV.  (2)  As  to  the  fonn(m)  of  the  testament 
The  jurisprudence  of  the  continent  wisely,  justly,  and  philo- 
sophically allows  an  option  (n)  to  the  testator  to  adopt  either 

(a)  The  form  required  by  the  lex  loci  actus ;  or 

(13)  The  form  required  by  the  lex  domidliu  The  adoption 
of  either  form  is,  as  jurists  say,  facultativey  not  imperative^ 
though  the  general  maxim  be  locus  regit  actum. 

England  (0)  and  the  North  American  United  States  (p) 
used  unwisely,  arbitrarily,  and  unphilosophically  to  compel 
the  testator  to  adopt  the  form  prescribed  by  the  lex 
domicilii, 

DCCCLXIVa.  Now,  however,  the  English  Law  has 
been  altered  and  amended   by  the   Act  24  &  25  Vict. 


(0  8t&ry,  8.  464. 

(m)  ''The  domestio  judge,'^  Vattel  says,  ^' ought  to  decide  on  the 
validity  of  the  form,  and  his  sentence  ought  to  be  eveiywhere  ac- 
knowledged ;  but  as  to  the  validity  of  bequests,  the  judge  of  the 
place  in  which  they  are  situated  may  decide." — FcrfteZ,  1.  ii.  a  viL 
167. 

(n)  "  The  object  of  the  Law,"  Savigny  tnily  says,  "  is  to  favoiur  and 
facilitate,  not  to  thwart,  the  act  of  the  party.  There  can  be  no 
doubt,"  he  adds,  ''that  it  is  facultative,  and  so  it  is  generally  holden. 
'  Dieses  ist  denn  auch  meist  anerkannt  worden.'  ^ — Samgny^  viii 
s.  381,  in  fine. 

(o)  JRocco,  p.  306 :  "  Ond'  h  che  possiamo  dirittamente  giudicare 
qwJi,rdo  erronea  sia  la  aentenza  di  quegli  autori,  i  quali  come  essenziale 
alia  validitfi  d'  ogni  atto  chiedono  1'  adempimento  eaclusivo  delle  forme 
del  luogo  ove  esso  h  celebrato,"  &c. 

FoRliXy  8.  83 :  "Nous  tenons  pour  yalable  Facte  pass^  k  IMtranger 
suivant  lea  formes  prescrites  dans  la  patrie."  Gf.  Code  CivUy  arts.  999 
and  1317.  Yet  the  Court  of  Cassation  held  that  it  could  not  pro- 
nounce for  the  validity  of  a  will  made  in  France,  but  not  according  to 
French  Law,  on  the  ground  that  comity  required  the  strict  application 
of  the  maxim,  locus  regit  actum, — 1  Fadix,  p.  166,  ed.  Dem, 

(p)  Vide  ant^,  §§  cccxliv.-vi. 

broker  v.  Marquu  of  Hertford,  4  Moore's  P,  C.  Rep.  339. 

Bremer  v.  Freeman,  10  lb,  361, 
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c.  114,  entitled  "  An  Act  to  amend  the  Law  with  respect 

"  to  Wills  of  Personal  Estate  made  by  British  Subjects," 

passed  on  the  6th  August,  1861  (q). 
This  statute  provides  as  follows : — 

Sect.  1.  Every  will  and  other  testamentary  instrument 
made  out  of  the  United  Kingdom  by  a  British  subject 
(whatever  may  be  the  domicil  of  such  person  at  the  time  of 
making  the  same,  or  at  the  time  of  his  or  her  death)  shall,  as 
regards  personal  estate,  be  held  to  be  well  executed  for 

"  the  purpose  of  being  admitted  in  England  and  Ireland  to 
probate,  and  in  Scotland  to  confirmation,  if  the  same  be 
made,  (1)  according  to  the  forms  required  either  by  the 
Law  of  the  place  where  the  same  was  made,  or  (2)  by  the 
Law  of  the  place  where  such  person  was  domiciled  when 

**  the  same  was  made,  or  (3)  by  the  Laws  then  in  force  in 

'^  that  part  of  Her  Majesty's  dominions  where  he  had  his 

"domicil  of  origin.- 

Sect.  2.  Every  will  and  other  testamentary  instrument 
made  within  the  United  Kingdom  by  any  British  subject 
(whatever  may  be  the  domicil  of  such  person  at  the  time  of 
making  the  same,  or  at  the  time  of  his  or  her  death)  shall, 
as  regards  personal  estate,  be  held  to  be  well  executed, 
and  shall  be  admitted  in  England  and  Ireland  to  probate, 

'^  and  in  Scotland  to  confirmation,  if  the  same  be  executed 


(g)  Vidk  supray  p.  22L  On  moying  the  second  reading  of  this  Bill 
on  April  22,  1861,  Lord  Elingsdown  made  the  following  reference  to 
the  remarks  in  the  former  edition  of  this  treatise : — 

'^  Bnt  I  will  refer  your  lordships  to  treatises  of  learned  men,  in 
which  the  authorities  are  collected  and  discussed,  and  in  which  the 
authors  of  those  treatises  have  come  to  the  conclusion  which  I  have 
represented  to  be  the  law.'^  [His  lordship  here  quoted  Mr.  Biurge,  and 
proceeded]  ''Dr.  Phillimore,  who  has  published  his  valuable  work 
on  Intemational  Law  much  more  recently,  and  has  examined,  I  be- 
lieve, the  works  of  all  the  eminent  writers  on  the  subject  up  to  the 
present  time,  including  some  distinguished  foreign  jurists  still  living, 
thus  sums  up  the  result  of  his  inquiries." 

[He  then  cited  §  dccdxiv.  of  the  former  edition.] — Hems,  Pari.  Deb. 
vol.  dxii.  p.  871. 
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*^  according  to  the  forms  required  hj  the  Laws  for  the  time 
^^  being  in  force  in  that  part  of  the  United  Eongdom  where 
"  the  same  is  made. 

*^  Sect.  3.  No  will  or  other  testamentary  instrument  shall 
**  be  held  to  be  revoked  or  to  have  become  invalid,  nor  shall 
^^  the  construction  thereof  be  altered,  by  reason  of  any  sub- 
sequent change  of  domicil  of  the  person  making  the  same. 
'^  Sect.  4.  Nothing  in  this  Act  contained  shall  invalidate 
any  will  or  other  testamentary  instrument,  as  regards  per- 
sonal estate,  which  would  have  been  valid  if  this  Act  had  not 
been  passed,  except  as  such  will  or  other  testamentary 
instrument  may  be  revoked  or  altered  by  any  subsequent 
*^  will  or  testamentary  instrument  made  valid  by  this  Act. 

**  Sect.  5.  This  Act  shall  extend  only  to  wills  and  other 
^^  testamentary  instruments  made  by  persons  who  die  after 
"  the  passing  of  this  Act." 

In  the  same  year  was  passed,  on  the  6th  of  August, 
another  Act  (24  &  25  Vict.  c.  121),  entitled  "An  Act 
"  to  amend  the  Law  in  relation  to  the  Wills  and  Domicil 
"  of  British  Subjects  dying  whilst  resident  abroad,  and 
"  of  Foreign  Subjects  dying  whilst  resident  within  Her 
"  Majesty's  Dominions." 

It  recited  that  "  Whereas,  by  reason  of  the  present  Law 
"  of  domicil,  the  wills  of  British  subjects  dying  whilst  resi- 
"  dent  abroad  are  often  defeated,  and  their  personal  property 
"  administered  in  a  manner  contrary  to  their  expectations 
"and  belief;  and  it  is  desirable  to  amend  such  Law,  but 
"  the  same  cannot  be  effectually  done  without  the  consent 
"  and  concurrence  of  foreign  states: "  and  enacted  as  follows : 
"  Sect.  1.  Whenever  Her  Majesty  shall,  by  convention 
with  any  foreign  state,  agree  that  provisions  to  the  effect 
of  the  enactments  herein  contained  shall  be  applicable  to  the 
"  subjects  of  Her  Majesty  and  of  such  foreign  state  respec- 
tively, it  shall  be  lawful  for  Her  Majesty  by  any  order  in 
Council  to  direct,  and  it  is  hereby  enacted,  that  from  and 
after  the  publication  of  such  order  in  the  London  Gazette^ 
"  no  British  subject  resident  at  the  time  of  his  or  her  death 
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^'  in  the  foreign  countrj  named  in  such  order  shall  be  deemed 
^'  under  any  circumstances  to  have  acquired  a  domicil  in 
"  such  country  unless  such  British  subject  shall  have  been 
"  resident  in  such  country  for  one  year  inmiediately  pre- 
^^  ceding  his  or  her  decease,  and  shall  also  have  made  and 
"  deposited  in  a  public  office  of  such  foreign  country  (such 
*^  office  to  be  named  in  the  order  in  Council)  a  declaration 
*^  in  writing  of  his  or  her  intention  to  become  domiciled  in 
'^  such  foreign  country ;  and  every  British  subject  dying 
*^  resident  in  such  foreign  country,  but  without  having  so 
**•  resided  and  made  such  declaration  as  aforesaid,  shall  be 
'^  deemed  for  all  purposes  of  testate  or  intestate  succession 
"  as  to  moveables  to  retain  the  domicil  he  or  she  possessed 
^^  at  the  time  of  his  or  her  going  to  reside  in  such  foreign 
*^  country  as  aforesaid. 

**  Sect.  2.  After  any  such  convention  as  aforesaid  shall  have 
*'  been  entered  into  by  Her  Majesty  with  any  foreign  state, 
^^  it  shall  be  lawful  for  Her  Majesty  by  order  in  Council  to 
^*  direct,  and  from  and  after  the  publication  of  such  order  in 
'^  the  London  Gazette  it  shall  be  and  is  hereby  enacted,  that 
no  subject  of  any  such  foreign  country  who  at  the  time  of 
^^  his  or  her  death  shall  be  resident  in  any  part  of  Great 
Britain  or  Ireland  shall  be  deemed  under  any  circum- 
stances to  have  acquired  a  domicil  therein,  unless  such 
foreign  subject  shall  have  been  resident  within  Great 
Britain  or  Ireland  for  one  year  immediately  preceding  his 
or  her  decease,  and  shall  also  have  signed,  and  deposited 
with  Her  Majesty's  Secretary  of  State  for  the  Home 
Department,  a  declaration  in  writing  of  his  or  her  desire 
to  become  and  be  domiciled  in  England,  Scotland,  or 
**  Ireland,  and  that  the  Law  of  the  place  of  such  domicil 
shall  regulate  his  or  her  moveable  succession. 

Sect  3.  This  Act  sbdl  not  apply  to  any  foreigners  who 
may  have  obtained  letters  of  naturalisation  in  any  part  of 
Her  Majesty's  dominions. 
^^  Sect.  4.  Whenever  a  convention  shall  be  made  between 
^^  Her  Majesty  and  any  foreign  state,  whereby  Her  Majesty's 
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Consuls  or  Vice-Consuls  in  such  foreign  state  shall  receiye 
the  same  or  the  like  powers  and  authorities  as  are  herein- 
"  after  expressed^  it  s^all  be  lawful  for  Her  Majesty  by 
'^  order  in  Council  to  direct,  and  from  and  after  the  publica- 
**  tion  of  such  order  in  the  London  Gazette  it  shall  be  and  is 
hereby  enacted,  that  whenever  any  subject  of  such  foreign 
state  shall  die  within  the  dominions  of  Her  Majesty,  and 
**  there  shall  be  no  person  present  at  the  time  of  such  death 
*^  who  shall  be  rightfully  entitled  to  administer  to  the  estate 
"  of  such  deceased  person,  it  shall  be  lawful  for  the  Consul, 
*^  Vice-Consul,  or  Consular  Agent  of  such  foreign  state 
within  that  part  of  Her  Majesty's  dominions  where  such 
foreign  subject  shall  die,  to  take  possession  and  have  the 
custody  of  the  personal  property  of  the  deceased,  and  to 
apply  the  same  in  payment  of  his  or  her  debts  and  funeral 
'  expenses,  and  to  retain  the  surplus  for  the  benefit  of  the 
persons  entitled  thereto ;  but  such  Consul,  Yice-Consul, 
or  Consular  Agent  shall  immediately  apply  for,  and  shall 
be  entitled  to  obtain  from  the  proper  court,  letters  of 
'<  administration  of  the  effects  of  such  deceased  person, 
'^  limited  in  such  manner  and  for  such  time  as  to  such  court 
"  shall  seem  fit/* 

DCCCLXV.  But  a  ftirther  question  on  the  same  point 
may  arise.  A  testator  makes  his  testament  according  to  the 
Law  of  his  actual  domicil,  but  before  he  dies  he  changes  his 
domicil.  Must  he  make  a  new  testament  if  the  old  one  be 
not  according  to  the  form  of  the  new  domicil  ? 

The  jurisprudence  of  those  states  which  consider  the 
adoption  of  the  form  of  the  instrument  as  facultative,  not 
imperative^  ought,  in  consistency,  to  maintain  that  a  will 
made  according  to  the  form  of  the  lex  loci,  at  the  time  of  its 
making,  ought  to  be  valid.  Such  is  accordingly  the  doctrine 
laid  down  by  Foclix  (r). 
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(r)  Sec.  7.7  •  "  L'acte  fait  dans  un  pays  stranger  suivant  les  fonnea 
qui  y  Bout  proscriics,  no  pcrd  pas  sa  force,  quant  k  sa  forme,  par  le  re- 
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Upon  this  point,  Savigny  (s)  has  the  following  passage : — 
A  modem  author  {t)  adds  the  following  restriction :  —The 
testament,  he  says,  is  valid  if  the  testator  die  in  the  foreign 
**  state.  But  if  he  return  to  his  own  country  the  testament 
'*  becomes  void,  unless  the  municipal  law  of  it  happens  to 
recognise  testaments  so  made.  I  do  not  think  that  this 
restriction  is  justifiable  on  principle,  and  it  seems  to  have 
obtained  no  approbation  from  other  jurists.  Nevertheless, 
a  prudent  father  of  a  family  would  do  well  to  make  a  new 
"  will  on  his  return  home  in  order  to  be  secure  against  every 
*'  possible  attack." 

Story  (u)  considered  it  to  be  an  undecided  point,  whether 
the  construction  of  a  will  made  under  these  circumstances 
would  be  governed  by  the  law  of  the  old  or  the  new  domicil. 
Yet  he  cites  with  approbation  John  Yoet,  as  maintaining  the 
invalidity  of  a  will  made  before  the  change  of  domicil,  and 
agrees  with  him  in  this  opinion  (x). 

Since  the  death  of  Story  a  Missouri  court  has  decided  that 
this  opinion  is  the  law  (y). 

But  this  doctrine  is  surely  fraught  with  obvious  and  many 
inconveniencies,  and  with  the  great  evil  of  rendering  difficult 
and  imcertain  that  which  it  is  one  great  object  of  civilisation 
to  render  easy  and  certain — the  validity  of  testaments  (z). 


tour  de  rindividu  au  lien  de  son  domicile :  aucune  raiBon  de  droit  ne 
milite  en  faveur  de  I'opinion  contraire. 

"  n  en  est  de  mdme  en  cas  de  changement  dd  domicile  des  parties 
ou  de  Tune  d'elles,  parce  que  la  forme  depend  de  la  loi  du  lieu  de  la 
confection  de  I'acte.'' 

Sec.  117  :  "  Le  testament  conserve  sa  validity  quant  k  la  forme,  non 
obstant  le  changement  de  domicile  du  testateur,  parce  que  cette  forme 
depend  de  la  loi  du  Ueu  de  la  confection  de  I'acte/' 

(«)  VIIL  s.  381  (356). 

(0  Eichhom,  DeiUschea  Beckt,  s.  37. 

(u)  Sec.  479^. 

(x)  Story,  B.  473. 

J.  Voet,  ad  Fcmd,  1.  zxxyiii.  t.  iiL  ;  t.  ii.  s.  12,  p.  292. 

(y)  Nat  V.  Coon,  10  Missfnvri  Bep.  543. 

(z)  Ab  to  English  law  now,  see  §  4  of  24  &  25  Vict.  c.  114,  supra, 
p.  678. 
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DCCCLXVI.  (2)  As  to  the  dispositions  contained  in 
the  testament,  where  no  prohibitory  laws  of  the  state  in 
which  the  moveable  property  is  situate  interfere,  both  by 
English  Law,  and  by  what  may  be  fairly  termed  tJie  general 
consent  of  jurists,  the  Law  of  the  domicil  of  the  testator 
governs  the  question  of  testamentary  disposition,  as  that  of 
the  donor  or  transferer  governs  the  question  of  transfers 
inter  vivos  {a).  Immoveable  property,  as  a  general  rule,  is 
governed  by  the  lex  rei  sittB  (i). 

DCCCLXVII.  It  would  seem  that  even  in  the  case  of 
immoveable  property,  the  Law  of  the  domicil  governs  the 
construction  of  the  testamentary  instrument,  unless  it  clearly 
appears  that  the  testator  in  the  expressions  which  he  used 
had  in  view  the  lex  situs  (c), 

DCCCLXVIII,  The  opinions  of  foreign  jurists  (d)  are 
generally  in  accordance  with  these  decisions  of  the  English 
Courts  of  Justice, 

DCCCLXIX.  Quite  consistently  with  these  decisions  the 
English  Law  holds,  nevertheless,  that  a  testament  duly  exe- 
cuted in  a  foreign  state,  according  to  the  Law  of  that  state, 
by  a  testator  domiciled  therein,  must  be  clothed  with  the 
authority  of  an  English  Court  of  Probate  before  it  can 
affect  moveable  property  in  England  {e)  :  though  the  English 


(a)  Story y  8.  472. 
(6)  Ibid.  8.  479e. 

Harrison  v.  Nixon,  9  Petet^s  (Amer.)  Bep,  483,  504. 
So  as  to  the  currency  in  which  legacies  are  payable. 
WaUis  V.  BrightvoeU,  2  P.  WiUiams^  Bep.  88. 
Saunders  v.  Drake,  2  Atkins  Bep,  465  (1742). 
Piersmi  v.  Garnet,  2  Brovm's  Ch.  C,  38. 
Malcolm  v.  MaHin,  3  Brown^s  Ch,  C,  50. 

(c)  2  Burge,  p.  858. 
Story,  469h, 
Wedlake,  8S.  329-332. 

Trotter  v.  TrotUr,  3  fVHson  dh  8h,  B.  4ffl  (1829) ;  cf .  with  Bernal 
V.  BemaL,  3  Mylne  (k  Cr.  B,  559  (1838). 

(d)  See  them  collected  by  Story,  ss.  478-479/i.  . 

(e)  Price  v.  Dewkurst,  4  Myl.  d;  Craig's  Bep,  76,  80. 
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court  will  adopt  the  Foreign  law  as  conclusive  on  the  subject 
of  the  validity  of  the  testament* 

DCCCLXX.  (3)  With  respect  to  the  construction  and 
interpretation  of  testaments^  testamentary  declarations^  and 
the  like,  the  English  Law  distinctly  rules  that  the  interpre- 
tation shall  be  governed  by  the  law  of  the  domicil  of  the 
deceased  person.  The  Law  upon  this  point  was  settled  and 
expounded,  and  the  distinction  between  this  rule  and  the 
rule  relating  to  the  admissibility  of  evidence  very  clearly 
laid  down,  by  Lord  Brougham  in  a  judgment  of  the  House 
of  Lords. 

DCCCLXXI.  "  It  is  on  all  hands,"  he  said,  "  admitted 
"  that  the  whole  distribution  of  Mr.  Yates'  personal  estate 
must  be  governed  by  the  Law  of  England,  where  he  had 
his  domicil  through  life,  and  at  the  time  of  his  decease,  and 
at  the  dates  of  all  the  instruments  executed  by  him.  Had 
"  he  died  intestate,  the  English  statute  of  distributions,  and 
'^  not  the  Scotch  Law  of  succession  in  moveables,  would  have 
^*  regulated  the  whole  course  of  the  administration.  His 
"  written  declarations  must  therefore  be  taken  with  respect  to 
**  the  English  Law,  I  think  it  follows  from  hence  that  those 
"  declarations  of  intention  touching  that  property  must  be  con-- 
strued  as  we  should  construe  them  here  bg  our  principles  of 
legal  interpretation.  Great  embarrassment  may,  no  doubt, 
^*  arise  from  calling  upon  a  Scotch  court  to  apply  the  principles 
of  English  Law  to  such  questions,  many  of  those  principles 
being  among  the  most  nice  and  difficult  known  in  our  juris- 
prudence. The  Court  of  Session  may,  for  example,  be  re- 
*^  quired  to  decide  whether  an  executory  devise  is  void,  as 
being  too  remote ;  and  to  apply,  for  the  purpose  of  ascer- 
taining that  question,  the  criterion  of  the  gift  passing  or 
not  passing,  what  would  be  an  estate  in  realty,  although  in 
the  language  of  the  Scotch  Law  there  is  no  such  expres- 
sion as  executory  devise,  and  within  the  knowledge  of 
Scotch  lawyers  no  such  thing  as  an  executory  estate  tail. 
''  Nevertheless,  this  is  a  difficulty  which  must  of  necessity 
'*  be.  grappled  with,  because  in  no  other  way  can  the  Eng- 
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liflh  law  be  applied  to  personal  property  situated  locaOy 
within  the  jurisdiction  of  the  Scottish  forum ;  and  the  rule 
'^  which  requires  the  law  of  the  domicil  to  govern  succession 
'^  to  such  property  could  in  no  other  way  be  applied  and 
**  followed  out.  Nor  am  I  aware  that  any  distinction  in  this 
*'  respect  has  ever  been  taken  between  testamentary  succes- 
**  sion  and  succession  ab  intestatOy  or  that  it  has  been  held 
*^  either  here  or  in  Scotland  that  the  court's  right  to  r^ard 
*^  the  foreign  law  was  excluded  wherever  a  foreign  instru- 
*'  ment  had  been  executed.  It  is  therefore  my  opinion  that 
'^  in  this,  as  in  other  cases  of  the  like  description,  the  Scotch 
court  must  enquire  of  the  foreign  Law  as  a  matter  of  fact, 
and  examine  such  evidence  as  will  show  how  in  England  such 
''  instruments  would  be  dealt  with  as  to  construction*  I  give 
this  as  my  opinion  upon  principle,  for  I  am  not  aware  of 
the  question  ever  having  received  judicial  determination  in 
*'  either  country. 

But  here  I  think  the  importing  of  the  foreign  code 
(sometimes  incorrectly  called  the  Comitas)  must  stop; 
'^  what  evidence  the  courts  of  another  country  would  receive, 
"  and  what  reject^  is  a  question  into  which  I  cannot  at  all 
see  the  necessity  of  the  courts  of  any  one  country  enter- 
ing. Those  principles  which  regulate  the  admission  of 
evidence  are  the  rules  by  which  the  courts  of  every  coun- 
try guide  themselves  in  all  their  enquiries.  The  truth, 
with  respect  to  men's  actions,  which  form  the  subject 
matter  of  their  enquiry,  is  to  be  ascertained  according  to 
a  certain  definite  course  of  proceeding,  and  certain  rules 
'^  have  established,  that  in  pursuing  this  investigation  some 
things  shall  be  heard  from  witnesses — others  not  listened 
to ;  some  instruments  shall  be  inspected  by  the  judge — 
others  kept  from  his  eye.  This  must  evidently  be  the  same 
course,  and  governed  by  the  same  rules,  whatever  be  the 
subject  matter  of  investigation;  nor  can  it  make  any 
^'  difierence  whether  the  facts,  concerning  which  the  discus- 
'^  sion  arises,  happened  at  home  or  abroad ;  whether  they 
^^  related  to  a  foreigner  domiciled  abroad  or  a  native  living 
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''  and  dying  at  home.  As  well  might  it  be  contended  that 
"  another  mode  of  trial  should  be  adopted  as  that  another 
*^  law  of  evidence  should  be  admitted  in  such  cases.  Who 
'^  would  argue  that,  in  a  question  like  the  present,  the  Court 
**  of  Session  should  try  the  point  of  fact  by  a  jury,  according 
**  to  the  English  procedure,  or  should  follow  the  course  of 
our  dispositions  or  interrogatories  in  courts  of  equity,  be- 
cause the  testator  was  a  domiciled  Englishman,  and  because 
those  methods  of  trial  would  be  applied  to  his  case  were 
the  question  raised  here  ?  The  answer  is,  that  the  ques- 
tion arises  in  the  Court  of  Session,  and  must  be  dealt  with 
by  the  rules  which  regulate  enquiry  there.  Now,  the 
'^  law  of  evidence  is  among  the  chief  of  these  rules;  nor  let 
*^  it  be  said  that  there  is  any  inconsistency  in  applying  the 
*'  English  rules  of  construction  and  the  Scotch  ones  of  evi- 
'^  dence  to  the  same  matter,  in  investigating  faots  by  one 
"  law  and  intention  by  another.  The  difference  is  manifest 
between  the  two  enquiries;  for  a  person's  meaning  can 
only  be  gathered  from  assuming  that  he  intended  to  use 
'^  words  in  the  sense  affixed  to  them  by  the  Law  of  the 
country  he  belonged  to  at  the  time  of  framing  his  instru- 
ment. Accordingly,  where  the  question  is  what  a  person 
intended  by  an  instrument  relating  to  the  conveyance  of 
^^  a  real  estate  situated  in  a  foreign  country,  and  where  the 
'*  lex  loci  ret  sites  must  govern,  we  decide  upon  his  meaning 
'*  by  that  law,  and  not  by  the  Law  of  his  country  where  the 
*'  deed  was  executed,  because  we  consider  him  to  have  had 
'*  that  foreign  law  in  his  contemplation"  (/). 

DCCCLXXII.  In  accordance  "with  the  principle  of  this 
judgment,  though  long  before  it  was  delivered,  the  English 
courts  have  holden  that  a  devise  bad  by  the  law  of  the 
testator's  domicil,  though  good  by  the  Law  of  the  state  in 
which  it  is  to  be  executed,  is  an  invalid  devise  (ff). 


(/)  Yates  V.  Thomson^'S  Clark  d:  FinneU't^s  Rep,  pp.  585-^88  (1836). 
See  Trappes  v.  Meredithy  L,  R.  7  Ch-  App.  248. 

(g)  Curtis  V.  Jlntton,  14  Vcsey's  Rep.  537-541  {Sir  W.  GranO^a 
caae  under  the  Mortmain  act. 


ti 


(f 


686      JUS  GENTIUM — PRIVATE   INTERNATIONAL   LAW. 

DCCCLXXIIL  So,  as  to  ascertaming  the  particular 
class  or  description  of  persons  entitled  to  take  under  a  par- 
ticular denomination  or  designatio  personarum,  the  law  of 
the  domicil  is  to  govern. 

DCCCLXXIV.  (II)  As  to  successions  ab  intestato  in 
the  case  of  moveable  property  (A).  The  questions  which 
may  arise  under  his  head  are  chiefly  the  following  (some  of 
which,  it  will  be  seen,  &PP^7  ^^  ^^  testamentary  succes- 
sion) : — 

What  Law  ought  to  decide — 

1.  What  persons  are  entitled  to  distribution  ? 

2.  What  portions  of  the  estate  of  the  deceased  ought  to 
be  primarily  chargeable  with  the  payment  of  the  debts  of 
the  deceased  ? 

^3.  What  Law  ought  to  regulate  the  currency  in  which 
legacies  and  shares  are  to  be  paid,  and  the  amount  of  interest 
payable  on  legacies  and  shares  of  property  ? 

4.  What  Law  ought  to  decide  as  to  the  duties  or  taxes 
payable  to  the  Government  upon  testaments  and  successions 
ab  intestato  ? 

DCCCLXXV.  The  answer  to  the  first  question  is,  that 
the  succession  to  ilaoveable  property  is  governed  by  the  Law 
of  the  actual  domicil  of  the  intestate  at  the  timeof  his  death ; 
and  that  this  Law  decides  who  are  the  persons  entitled  in 
distribution  ;  and  in  what  degree  of  preference,  if  any,  they 
are  so  entitled.  This  answer  is  now  given  decidedly  by  the 
Law  of  England  and  of  the  North  American  United 
States  (i).      The  same  answer  is  given  pretty  generally  by 


See  alBO  3  Peter* 8  (Amer,)  Bep.  App.  501-503. 
Story f  B.  479d. 
{h)  Story,  chapter  xii. 
(i)  Story,  bb.  480,  484,  484a. 
Savigny,  viii.  s.  375. 

Crispin  v.  Doglumi,  3  Sxoab.  db  Tri<itr.  p.  % ;  32  L,  J.  {Frob,), 
p.  169. 

Ent^in  v.  Wylie,  10  IT.  L.  C.  p.  1. 
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foreign  jurists ;  it  is,  as  they  say,  the  personal  statute  which 
governs  the  case. 

DCCCLXXVI.  As  to  the  second  question,  the  law  of 
the  domicil  of  the  intestate  ought  also  to  decide  whether 
particular  debts  are  payable  out  of  the  personal  or  real 
estates  (A),  and  what  fund  is  primarily  liable,  and  matters  of 
the  like  kind.  But  it  cannot  be  said  that  there  is  any 
uniformity  of  opinion  among  foreign  jurists  upon  this 
point  (/). 

DCCCLXXVII.  With  respect,  however,  to  immoveable 
property,  the  lex  situs  prevails  :  it  governs  both  the  succes- 
sion  ab  intestato  itself,  and  the  description  of  persons  who 
are  to  take  under  it.  This  is  certainly  the  Law  of  England, 
and  is  in  accordance  with  the  opinion  of  some  eminent 
foreign  jurists  (m).  It  is  remarkable,  however,  that  with 
respect  to  testaments  of  immoveable  property,  the  description 
of  persons  who  are  to  take  under  some  general  designation 
is  ascertained,  according  to  English  Law,  by  the  lex  domi" 
cilii  (n),  unless  the  context  clearly  furnishes  a  different 
interpretation. 

DCCCLXXVIIL  (3)  With  respect  to  the  Law  which 
ought  to  regulate  the  currency  in  which  legacies  and  shares 


(fc)  4  Burge,  722-734. 

Story y  Bs.  489,  c.  6,  528-9. 

Anon,  9  Modem  Rep,  66. 

Winchdsea  v.  QarrettAf,  2  Keen's  Bep,  293  (1837). 

As  to  the  conflidus  on  this  point  of  Scotch  and  English  Law,. see 
Brodie  v.  Barry^  2  Vesey  d:  BeatneSy  Rep,  130,  and  Drummond  v. 
Drummondy  therein  referred  to ;  Yates  v.  Thomsony  3  CUc.  cfc  FinneUy's 
Rep,  544 ;  Anstruther  v.  ChalmerSy  2  Simon's  Rep,  1, 

As  to  English  and  North  American  Law — Gordon  v.  Brovmy  or 
Brown  v.  Browny  3  Hagga/rd^s  Ecc,  Rep,  455,  note  ;  4  Wilson  da  Shaw's 
Rep.  28. 

(0  St<yryy  s.  4896,  c. 

(m)  Story,  s.  484,  484a. 

J.  Voety  ad  Band,  1.  xxxviii.  t.  xvii.  n.  36. 

(n)  Storyy  s.  484.  See  also  RUtson  v.  Stordy,  1  Jnr.  N.  S,  771 
(1855>. 
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are  to  be  paid,  and  the  amount  of  interest  payable  thereon. 
In  England  it  has  been  holden  that  legacies  and  shares 
themselves  are  payable  according  to  the  Law  of  the  country, 
and  in  the  currency  of  the  country  in  which  the  testator  is 
domiciled,  unless,  indeed,  the  testament  affords  clear  evidence 
that  the  testator  contemplated  another  currency  (o).  Nor  is 
this  rule  varied  by  the  circumstance  that  such  legacy  is  to 
be  paid  out  of  real  property  situate  where  the  currency 
differs  from  that  which  prevails  in  the  testator's  domicil  (p). 
As  to  the  interest,  the  English  rule  appears  to  be,  that  shares 
and  legacies  carry  the  interest  of  the  state  in  which  the  assets 
have  been  placed  by  the  executors  or  administrators  since 
they  became  payable ;  the  Law  presumes  that  such  interest 
has  been  made(;). 

DCCCLXXIX.  (4)  With  respect  to  the  Law  which 
ought  to  regulate  the  payment  of  duties  to  Government  on 
testaments  and  successions,  England  imposes  duties  on  pro- 
bate or  administration,  and  duties  on  legacies  or  shares. 
The  former  are  payable  according  to  the  lex  loci  of  the 
assets  at  the  death  of  the  testator  or  intestate ;  the  latter  are 
payable  according  to  the  lex  domicilii  and  to  the  country  of 
the  deceased  person,  wherever  the  legatees  reside  (r). 

There  is  now,  further,  in  England  the  Succession  Duty 
Act,  1853  (16  &  17  Vict  c.  61),  intended  to  include  all 
successions,  as  to  real  estate  and  under  settlements,  not 
included  under  the  Legacy  Duty  Acts.  It  has  been  a  ques- 
tion much  mooted,  and  not  yet  apparently  finally  decided. 


(o)  4  Surge,  594. 

Story,  B.  4796. 

(  p)  See  cases  collected,  4  Burge,  596,  596. 

(q)  Eaymond  v.  Brodbdt,  5  Vemfi  Bep,  199. 

Bourke  v.  BicketU,  10  Vesey's  Eep.  330  (1804). 

Westlake,  s.  321. 

(r)  See  this  very  dearly  stated  by  Mr.  Westlake,  s.  320. 

Thomson  v.  Advocate-Qen.  12  Ctic  d;  FinneUy'a  Bep.  29  (1845). 
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whether  fiindB  in  England  belonging  to  a  deceased  who  was 
domiciled  abroad  are^  or  are  not,  liable  to  duty  under  this 
Act  (5). 


(«)  WaXUice  v.  Attorney-General,  and  Jeves  v.  ShadweU,  L,  R.  1  Ch, 
App,  1 ;  Be  BadarVs  Trusts,  10  Eq,  288 ;  CaUanane  v.  Campbell,  11 
Eq.  378  ;  Attamey-Oeneral  v.  Campbell,  6  H,  L.  524 ;  Lyall  v.  Lyall, 
16  Eq.  1. 

For  a  curious  case  as  to  claiming  legacy  duty  from  a  domiciled 
foreigner,  vide  Attorney-General  v.  Kenty  1  HurUt.  db  CoU,  p.  12, 
mpra,  p.  130. 


VOL.  IV,  Y  Y 
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CHAPTER  XLIV. 

ADMINISTRATION  OF  JUSTICE  IN  THE  CASE  OF 
FOREIGNERS — CIVIL  AND  CRIMINAL  LAW — CIVIL  LAW  : 
1.  VOLUNTARY  JURISDICTION  —  NOTARIES  —  COMMIS- 
SIONS —  LITTERiE  REQUISITORI^  —  2.  CONTENTIOUS 
JURISDICTION — FOREIGNER  PLAINTIFF — ^DEFENDAKT 
— TWO  FOREIGNERS — FOREIGN — ENGLISH  LAW — COM- 
MON LAW — CHANCERY  LAW — IMMOVEABLE  PROPERTY. 

DCCCLXXX.  We  have  now  to  consider  the  Fourth 
Division  of  this  volume,  which  concerns  the  administration 
of  justice  in  cases  in  which  a  foreigner  is  concerned.  This 
administration  may  require^  in  the  case  of  the  foreigner,  as  of 
the  subject,  the  application  of  the  civil  or  the  criminal  law. 
It  seems  most  convenient  to  treat  of  the  former  category  in 
the  first  instance. 

DCCCLXXXI.  The  civil  jurisdiction  to  which  a 
foreigner  may  have  recourse  or  be  amenable,  is  either  (1) 
Voluntary  or  (2)  Contentious. 

The  chief  organ  of  the  voluntary  jurisdiction  is  the 
Notary  Public,  who  is,  in  fact,  a  kind  of  international  officer, 
to  the  testimony  of  whose  acts  all  civilised  states  give  credit 
— an  officer  less  known  and  more  restricted  in  his  powers  in 
England  (a)  than  on  the  continent,  (i)  but  in  England  also 

(a)  See  effect  of  notaiy's  certificate  in  eyidence,  CoU  v.  Skerard,  11 
Exchequer  Rep.  482.  See  also  Re  Elizabeth  Hurst,  15  Com,  Bench  Bep. 
410  (1854)  ;  and  Re  Clericettiy  ib.  726  (1855). 

PhiUimore^s  EccJes,  Law,  vol.  ii.  p.  1232. 

Brooks  on  Notaries. 

{h)  Code  CivU,  art.  971-979,  confers  on  notaries  the  exclusive  power 
of  making  testaments. 

See,  too,  Fcelix,  i.  s.  227. 
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a  well-recognised  and  important  functionary.  Recent  Eng- 
lish statutes  have  conferred  upon  the  English  consul  much 
of  the  authority  of  the  notary  (c). 

DCCCLXXXII.  Under  this  head  of  voluntary  jurisdic- 
tion,  also,  should  be  considered  those  requests  which  the 
tribunals  or  authorities  of  one  state  are,  in  the  execution  of 
justice,  obliged  to  make  to  the  tribunals  or  authorities  of  a 
foreign  state,  to  permit  or  enforce  the  investigation  of  facts 
or  the  acquisition  of  evidence  in  the  territory  of  that  foreign 
state.  A  commission  generally  issues  for  this  purpose,  which 
the  French  call  Commission  Rogatoire{d\  a  proceeding 
familiar  to  all  acquainted  with  the  proceedings  of  the  civil 
and  especially  the  canon  law.  The  ordinary  who  required 
the  testimony  of  a  witness  in  the  diocese  of  another  ordinary 
issued  letters  of  request  {littertB  requisitoria  or  requisi'* 
toriales)  for  that  purpose. 

DCCCLXXXIII.  These  commissions  are  almost  invari- 
ably respected  by  foreign  tribunals ;  the  formula  given  by 
Denisart  expresses  the  foundation  of  pure  comity  on  which 
they  rest :  '^  Nous  vous  prions  de  •  •  •  comme  nous 
'^  ferions  le  semblable  pour  vous,  si  par  vous  nous  ^tions 
"  pri6s  et  requis"(e).  Till  lately,  England  and  the  United 
States  of  North  America,  instead  of  directing  the  commission 
to  the  foreign  tribunals,  have  been  in  the  habit  of  entrusting 
their  execution  to  certain  of  their  own  citizens,  lawyers, 
magistrates,  or  consuls  (y^,  as  the  case  may  be — a  mode  of 
proceeding  which  rendered  it  optional  on  the  part  of  wit- 
nesses whether  they  would  give  or  withhold  their  testimony ; 
but  by  later  statutes  (ff)  English  judges  are  empowered  to 


(c)  18  &  19  Vict  c.  42. 
((Q  FaliXf  i.  titre  iv. 

(e)  Nou/vea/u  Deniaart  v.  Commissionf  s.  3,  n.  3. 
(/)  See  18  &  19  Vict,  c.  42,  as  to  powers  conferred  on  ambas- 
sadors, British  ministers,  and  consuls  abroad,  to  administer  oaths,  &c. 
Also  ss.  13  and  23  of  16  &  16  Vict,  c.  76. 
(g)  1  WiUiam  IV.  c  22. 
3  &  4  Victoriay  c.  105. 

Y  Y  2 
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issue  commissions  to  the  judges  of  a  foreign  court ;  and  by 
a  more  recent  statute  English  tribunals  are  empowered  to 
order  the  examination  of  witnesses  in  England  in  relation 
to  a  civil  or  commercial  matter  pending  before  any  foreign 
tribunal  (A). 

DCCCLXXXIV.  The  English  courts  have  ruled  that 
a  commission  may  issue  to  the  judges  of  foreign  courts^  as 
individuals,  to  take  the  examination  of  witnesses,  notwith- 
standing the  examination  may  not  be  conducted  according 
to  the  Law  of  England.  Yet  it  would  seem  that  if  illegal 
evidence  be  returned,  or  if  it  appear  either  on  the  face  of 
the  return,  or  by  extrinsic  evidence,  that  the  examination 
has  been  so  conducted  as  to  render  it  inadmissible,  the  whole 
or  part  may  be  rejected  at  Nisi  Prius. 

In  a  recent  case  a  former  commission  issued  by  the  same 
party  having  proved  abortive,  in  consequence  of  the  wit- 
nesses refusing  to  be  examined  by  an  English  commissioner 
according  to  the  English  Law,  the  court,  on  granting  a  new 
commission  to  the  foreign  judges,  imposed  the  payment  of 
the  costs  of  the  former  commission  (i). 

In  a  case  of  Fischer  v.  Sztaray  (A)  (heard  before  the 
Court  of  Queen's  Bench,  May  1858),  a  commission  to 
examine  witnesses,  which  had  issued  to  the  judges  of  a  Hun- 
garian court  as  individuals,  was  returned  unexecuted,  and 
an  affidavit  of  the  defendant's  attorney  stated  that  he  was 
told  by  a  secretary  of  the  Austrian  Legation  in  London  that 
the  commission  ought  to  have  been  addressed  to  the  court  as 
a  court,  and  not  to  individual  judges. 

Thereupon,  the  Queen's  Bench  ordered  the  commission  to 
issue  to  the  court  as  a  court — the  usual  clause  prescribing 
the  form  of  oath  to  be  omitted — the  plaintiff  having  the 


Clay  V.  Stejih&iisony  3  Adolphus  cfc  EU.  Bep,  807  (1836). 

Pmisford  v.  (/Confior,  5  Meeson  db  W.'s  Bep,  673  (1839). 

Taylor  on  Evidence^  s.  366. 

(h)  19  &  20  Victoria,  c.  113. 

(i)  Lumley  v.  Gye,  2  Common  Law  Bep.  936. 

Ik)  31  Law  Times,  130. 
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opportunity,  on  the  return  of  the  commiesion,  to  object  to 
the  admissibility  of  the  evidence  taken  under  it ;  the  costs 
of  the  abortive  commission  to  be  the  plaintiff's  costs  in  the 
cause,  at  all  events. 

DCCCLXXXV.  It  has  been  considered  to  be  no  answer 
to  an  application  for  a  commission  to  examine  witnesses 
abroad  (supported  by  the  ordinary  afiSdavit)',  that  the  oppo- 
site party  deposes  that  there  are  persons  in  this  country,  and 
documents  accessible  to  the  applicant,  which  would  supply 
him  with  any  information  he  could  obtain  from  the  witnesses 
he  proposes  to  examine.  And  after  a  judge  has  exercised 
his  discretion  on  such  an  application,  the  court  will  not 
disturb  his  decision  unless  it  is  manifestly  wrong  (/). 

The  court  has  ruled  that  it  will  not  permit  a  writ  of  sub- 
poena ad  testificandum  to  issue,  to  compel  the  attendance  of 
a  witness  resident  out  of  the  jurisdiction,  unless  it  be  shewn 
that  the  evidence  cannot  be  had  under  a  commission,  or 
otherwise  than  by  the  personal  attendance  of  the  witness  (m). 

As  to  the  mode  of  executing  a  commission  under-  the 
recent  statute,  the  following  decision  is  important :  A  com- 
mission having  issued  to  be  executed  at  New  York,  return- 
able in  a  month,  with  leave  to  defendant  to  cross-examine, 
there  was,  some  weeks  afterwards,  a  consent  by  him  '^  that 
**  no  objection  to  the  admissibility  of  the  evidence  taken 
^^  should  be  made  by  reason  of  the  time  of  taking  or  returning 
"  such  evidence,  saving  all  just  excepticms  to  the  evidence." 
The  commission  was  returned  executed  two  or  three  days 
after  such  consent,  having  been  executed  without  any  notice 
to  the  defendant  of  the  time  at  which  he  might  attend  its 
execution.  It  was  holden  by  the  court  that,  nevertheless, 
the  evidence  taken  under  it  was  admissible  at  the  trial  (n). 

DCCCLXXXVI.  The  first  question  which  arises  re- 
specting the  exercise  of  Contentious  jurisdiction  in  a  suit 


(I)  Adams  Y.  Corfieldy  28  Law  JoumaL  (Exch.),  31. 

(m)  Dunne  v.  Lewis,  8  Irish  Common  Law  Reports,  Append,  liv. 

(n)  Whyte  v.  HaUett,  28  Law  Journal  (Exch,),  208. 
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to  which  one  of  the  parties  is  a  foreigner^  seems  to  be — ^What 
is  the  forum  competens  (o)  in  the  particular  case  ?  First,  the 
answer  may  depend,  in  some  degree,  upon  the  position  in 
the  suit,  so  to  speak,  taken  up  by  the  foreigner. 

He  may  be  (1)  plaintiff  (demandeur)  or  (2)  defendant 
(difendeur)  ;  and  again,  he  may  be  (3)  plaintiff  or  defendant 
in  a  suit  in  which  the  other  party  is  a  (a)  native  {regnicole) 
or  (/3)  a  fellow-countryman,  or  (7)  a  foreigner,  and  not  his 
fellow-countryman. 

Secondly,  the  answer  may  depend  upon  the  nature  or 
subject  of  the  suit,  whether  it  be  an  action  in  rem  or  in  per- 
sonam,  real  or  personal — the  latter  being  by  the  English 
Law  identical  with  transitory  (p)  actions;  and,  therefore, 
according  to  that  law,  capable  of  being  brought  wherever 
the  defendant  can  be  found. 

Thirdly,  the  answer  may  depend  upon  the  accident  of 
place,  or,  in  other  words,  upon  the  place  in  which  the  obliga- 
tion sought  to  be  enforced  was  originally  incurred,  or  in 
which  it  was  agreed  that  it  should  be  executed — a  consider- 
ation necessarily  in  some  degree  forestalled  in  the  preceding 
chapter.  Thus  jurists  have  siud  that  the  competence  of  a 
tribunal  is  to  be  determined : 

1.  Batione  domicilii. 

2.  Ratione  contractus. 

3.  Ratione  destinatae  solutionis. 

4.  Ratione  dominationis. 

In  the  following  sections  the  effect  of  these  different  cate- 
gories will  be  considered. 

DCCCLXXXVII.  In  every  civilised  state  the  plaintiff 
foreigner  is  allowed  to  bring  his  suit  against  the  native  {q). 


(0)  The  preface  to  the  Brazilian  Code  (xxiv,  note  1)  well  observes, 
that  actiones  are,  in  their  true  and  primary  sense,  jus  perseqiiendi  ;  in 
their  derived  and  secondary  sense,  medium  peraequendi. 

(p)  Bohin9on  v.  BUmd,  1  W.  Blackit<me's  Bep,  234-246. 

Storyy  8.  554. 

(q)  FiJdlix,  1.  il  t.  ii.  c.  i.  s.  128,  «&c. 


ADMINISTRATION  OF  JUSTICE — FORUM  C0MPETEN8.    695 

This  permission^  which  rests  upon  the  clearest  principle  of 
national  justice^  may  be  and  is  more  or  less  hampered,  in 
certain  states,  with  difficulties  in  its  practical  working  (r) ; 
but  in  the  abstract  it  is  universally  recognised. 

The  Code  Civil  of  France  expressly  incorporates  this 
principle  into  its  provisions,  and  it  also  extends  the  permis- 
sion by  making  the  naturalised  foreigner  amenable  in  the 
eame  manner  as  the  native  {s) ;  and  judicial  interpretation 
has  carried  the  principle  a  step  further  by  placing  also  the 
stranger  who  has  been  admitted  to  establish  his  domicil  in 
France  in  the  same  category,  for  this  purpose,  as  the 
native  (J), 

This  is  the  Law  of  France  in  cases  where  there  is  no  reci- 
procity in  the  Law  of  the  state  of  the  foreigner.  Those 
states  which  have  modelled  their  codes  upon  that  of  France, 
have- adopted  this  provision. 

DCCCLXXXVIII.  The  Law  of  the  United  States  of 
North  America  confers  on  particular  tribunals  {u)  the  cogni- 
sance of  cases  between  an  alien  and  a  citizen,  or  citizens  of 
different  states.  These  tribunals  are  the  Federal  Courts. 
It  ifl  the  character  of  the  parties  {ratio  personarum\  and  not 
the  nature  of  the  suit,  which  founds  the  jurisdiction  of  these 
tribunals.  The  jurisdiction  is  confined  to  cases  between 
citizens  and  foreigners,  or  citizens  of  different  states,  and 
does  not  extend  to  suits  between  alien  and  alien. 

DCCCLXXXVIIIa.  It  has  been  holden  in  the  English 
courts  that  a  foreign  court  may  settle  the  conditions  on  which 
it  will  exercise  its  jurisdiction ;  those  conditions  being  fulfilled. 


(r)  See  M,  DemomgeaH's  note  to  Fcelix,  b.  127. 

(a)  Even  where  the  obligation  has  been  contracted  abroad  and  pre- 
viously to  his  naturalisation.  Fcelix,  a,  129;  Covr  de  Cassationy 
March  27,  1833  ;  Gaa.  des  Trib.  April  10,  1833. 

(jt)  So  decided  by  the  Cour  de  Cassation  in  a  case  of  separation  de 
corps f  July  25, 1855.  Dev.  Cor,  Ivi.  i  148  :  Dema/ngeat's  note  to  FcdiXf 
8.  129. 

{u)  1  Kent's  Comm.  343. 

Cf.  the  institution  of  the  Becuperatores,  vol.  L  p.  18. 
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it  may  exercise  that  jurisdiction^  but  the  judgment  given 
in  such  circumstances  cannot  claim  extra-territorial  authority 
unless  pronounced  in  accordance  with  the  rules  of  Inter- 
national and  public  Law  (x). 

DCCCLXXXIX.  The  tendency  of  modem  European 
jurisprudence  is  to  open  to  the  foreigner  the  ordinary  courts 
of  justice  of  the  country.  The  consular  jurisdictions,  in 
unchristian  states,  form  a  partial  exception  to  this  otherwise 
general  rule  (y). 

DCCCXC.  Though  the  plaintiff  foreigner  be  thus  allowed 
to  bring  his  suit,  he  is,  by  the  Laws  of  all  states,  compelled 
to  give  bail  (fournir  caution)  (z)  for  costs  and  damages.  The 
French  Law  admits  two  exceptions  to  the  general  rule; 
viz. — 

1.  Cases  in  which  matters  of  commerce  or  trade  are  con- 
cerned. 

2.  Cases  in  which  the  plaintiff  foreigner  possesses,  in 
France,  immoveable  property,  of  value  sufficient  to  cover 
the  costs  and  damages  (a). 

3.  To  these  must,  of  course,  be  added  cases  in  which,  by 
the  specific  provisions  of  a  treaty,  foreigners  are  exempted 
from  the  necessity  of  finding  bail. 

4.  An  exceptionmust  also  be  made  in  the  case  of  a  stranger 
who  acts  as  a  plaintiff  ministerially  under  the  authority  of 
a  court  of  justice  (i).  With  some  modification,  the  principle 
above  mentioned  is  incorporated  into  all  codes  founded  upon 
the  Code  Civil  of  France  (c). 


(x)  Shaw  V.  Goxdd  (1868),  L.  JR.  3  H.  L,  Cases,  55 ;  37  i.  J. 
(Chanc,),  433. 

(y)  MassS. 

(z)  The  Novell,  cxii.  c.  iL  of  Justinian  probably  furnishes  the  origin 
of  this  practice  and  policy  :  it  is  entitled  "  De  cautione  quoB  ante  reomm 
citatiotteni  prcKstari  debet  ab  actore.^'  It  may,  however,  as  M.  Deman- 
geat  thinks,  have  sprung,  independently  of  the  Koman  Law,  from  old 
Teutonic  usages. 

(a)  Code  Civil,  art.  16. 

Code  de  Froctdure  Civile,  arts.  166,  425. 

(/>)  Id  est,  if  he  be  "  porteur  d'lm  titre  pari,'^    Fo&lix,  s.  140. 

(c)  Fo:Uj:^  i.  t.  xi.  c.  ii.  s.  1, 
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DCCCXCL  We  have  next  to  consider  the  case  of  the 
foreigner  as  defendant  {defendeur)  {d)  in  a  suit.  Here,  again^ 
the  Roman  Law  furnishes  the  maxim  which  lies  at  the  root 
of  all  international  and  of  most  domestic  jurisprudence  on 
this  matter;  that  inBXjm  va  actor  sequitur forum  reu  The 
English  Law  allows,  in  personal  actions,  no  exception  from 
this  rule :  wherever  the  defendant  is,  there  the  plaintiff  may 
sue  him.  It  is  true,  that  to  this  proposition  is  generally 
added  by  writers  the  qualification,  that  the  defendant  be 
domiciled  in  order  to  found  the  competency  of  the  tribunal, 
but  not  domiciled  in  the  strict  sense  of  the  term,  animo  et 
facto y  with  intention  of  personal  residence ;  domiciled  in  the 
sense  of  commorant  appears  to  be  all  that  the  English  Law 
requires. 

DCCCXCIa.  Upon  the  question  whether  an  action  at 
law  be  maintainable  by  parties  clothed  with  a  title  from 
Foreign  Law,  it  has  been  decided  in  England  that  a  woman 
who  has  become  by  the  laws  of  France  personally  liable  for 
her  husband's  debts,  and  has  paid  them  after  his  death,  and 
who  is  by  the  same  laws  entitled  to  sue  a  defendant  in  her 
own  right  to  recover  back  the  money  so  paid,  has  a  prima 
facie  right  to  bring  such  action  in  this  country  without  first 
taking  out  administration  here.  She  is  entitled  to  the  like 
privilege  as  donee  by  the  laws  of  France  of  her  deceased 
husband's  rights  of  action  (e). 

DCCCXCII.  We  have  considered  generally  the  principles 
of  Law  applicable  to  the  foreigner  as  plaintiff  and  defendant. 
In  this  consideration  it  has,  however,  been  assumed  that  the 
other  party  to  the  suit  was  a  native  subject,  or  a  person 
entitled  to  be  holden  as  such  for  the  purposes  of  the  suit. 
But  what  are  the  principles  of  Law  applicable  to  a  suit  in 
which  both  parties  are  foreigners  ?  The  answer  would  not 
appear  to  be  difficult — ^namely,  the  same  principles  which 
are  applicable  to  two  subjects.    Foreigners  who  are  admitted 


(rf)  Cf.  Fcclixy  i.  t.  ii  ch.  ii.  b.  3. 

(e)  V4Mqu€lm  v.  Bouardy  12  iV.  B.  128.  Vide  mfra,  §  DCCCXXVIIa. 
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to  reside  or  be  commorant  within  the  limits  of  a  state,  and 
permitted  to  contract  obligations,  juris  gentium^  with  each 
other,  cannot  be  denied  the  right,  equally  juris  gentium,  of 
resorting  to  the  courts  of  justice  of  the  country  for  the  pur- 
pose of  enforcing  the  fulfilment  of  such  obligations.  It  is 
but  a  half  measure  of  justice,  as  M.  Mass6  (/)  observes,  to 
permit  the  foreigner  to  sue  a  subject,  and  to  refuse  him 
justice,  in  the  case  of  another  foreigner. 

In  the  existing  state  of  societies,  all  obligations  juris 
gentium  borrow  something  from  the  Municipal  Law :  ^*  £x 
hoc  jure  gentium  •  •  commercium,  emptiones,  vendi- 
tiones,  locationes,  oonductiones,  obligationes  institutse,  ex- 
ceptis  quibusdam  quse  a  jure  civile  introducts  sunt "  (^), 
is  the  language  of  the  Digest.  All  civilised  nations  but 
France  act  toward  foreigners  upon  the  principles  contained 
in  this  passage.  Even  those  who  maintain  that  foreigners 
inter  se  are  confined  in  a  foreign  state  to  the  power  of  entei^ 
ing  into  obligations  or  making  contracts  juris  gentium  onl  j, 
must  admit  that  there  must  be  some  means  of  compelling 
their  execution,  or  of  affording  redress  for  their  non-fulfil- 
ment ;  for  to  permit  such  obligations  to  be  entered  into  is 
tacitly  at  least  to  treat  them  as  legal,  and,  if  legal,  capable 
of  enforcement ;  or  otherwise  the  foreigner  must  be  per- 
mitted to  do  justice  for  himself,  and  to  heek  as  he  best  can 
in  natural  law  that  redress  which  the  civil  law  denies  to 
him  (A).     He  cannot  be  altogether  ex^lex. 

DCCCXCIII.  The  doctrine  stated  in  the  preceding  para- 
graph is  adopted  by  the  jurisprudence  of  every  civilised 
state  but  one,  that  one,  most  strange  to  say,  which  in  its 
general  jurisprudence  may  fairly  claim  pre-eminence  over 
other  modem  nations,  France.  That  state,  acting  upon  a 
caricature  of  the  true  principle  of  national  independence. 


(/)  DroU  Commercial^  t.  ii.  b.  171. 
Ig)  Dig.  1.  L  t.  i.  5. 
QC)  MassSy  ib, 
Falixy  8.  146. 
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holds  that  It  has  no  civil  jurisdiction  over  foreigners,  and 
that  to  exercise  It  would  be  an  Infringement  on  the  rights  of 
Independent  states. 

The  French  tribunals,  therefore,  at  present  hold  them- 
selves incompetent  to  entertain  suits  between  undomlclled 
foreigners  relating  to  personalty y  except,  indeed.  In  matters 
of  commerce  (t). 

This  extraordinary  departure,  no  less  from  the  duty  of  a 
state  towards  all  who  are  commorant  within  Its  boundaries 
than  from  the  principles  of  international  comity,  has  pro- 
voked, not  imnaturally  perhaps,  measures  of  retorsion  (A) 
In  various  states — as  in  Austria,  Prussia,  Bavaria,  and 
Wurtemberg. 

The  best  accredited  French  jurists  (I)  regret  and  condemn 
this  Law,  which  has  been  made  by  the  decisions  of  courts, 
and,  as  these  jurists  contend,  on  a  misapplication  or  misinter- 
pretation of  the  true  principles  of  jurisprudence. 

It  Is,  perhaps.  In  consequence  of  these  opinions  that  the 
more  recent  decisions  in  France  have  shown  a  tendency  to 
distinguish  between  contracts  made  abroad  and  contracts 
made  In  France  between  two  foreigners,  and  an  Inclination 
in  the  latter  case  to  maintain  the  competency  (m)  of  the 
French  tribunals. 


(i)  MassSj  8.  167.  '^  Quant  aux  actions  personnelles  et  mobilibreA 
la  tendance  g^n^rale  de  la  jurisprudence  actuelle  est  de  n'admettre 
la  competence  des  tribunaux  fran^ais  entre  strangers  d'une  mani^re  ab- 
solue  qu'en  matibre  commerciale.  En  mati^re  civile  et  mdme  pour  lea 
engagements  passes  en  France,  on  exige  que  les  tribunaux  £ran9ais 
soient  comp^tents,  que  Pun  des  strangers  soit  domicilii  en  France  ou 
7  jouisse  des  droits  dvils.'' 

(k)  See  vol.  iii.  p.  18,  of  this  work. 

(0  MassS,  8.  167. 

Failix,  8.  146  :  "  Quant  aux  reclamations  qu'un  stranger  pent  avoir 
k  exercer  oontre  un  autre  stranger  la  loi  fran^aise  diff^re  de  celui  de 

presque  tons  les  autres  pays  civilises Cette  jurisprudence 

.     .    .     .     nous  semble  contraire  au  droit  des  gens  Europ^en." 

See  also  s.  157. 

(m)  See  note  (a)  by  M,  Demw^eal  to  F(£UjCf  s.  151,  p.  293,  t.  i. 


700      JUS  GENTIUM — PRIVATE   INTEENATIONAL    LAW. 

The  exception^  founded  on  article  420  of  the  Code  de 
Procedure^  in  favour  of  commercial  matters^  and  the  decisions 
establishing  this  exception,  do,  in  fact,  condemn  the  rale. 
The  language  of  the  Cour  de  Cassation  establishing  this  ex- 
ception is  remarkable :  **  Qu'il  s'agit  d'un  acte  de  commerce, 
cons^quemment  d'un  contrat  du  droit  des  ffens,  sovanis,  dans 
son  execution,  aux  lois  et  aux  tribunaux  du  pays  oil  il  a 
"  eu  lieu."     As  if  the  "  droit  des  gens  "  was  not  equally  ap- 
plicable to  all  contracts  entered  into  between  strangers  within 
the  territory  of  the  state.      How  much  more  liberal  and 
just  is  the  opinion  of  Pothier,  who,  speaking  of  the  com- 
munity    of   goods    between    married   persons,    observes: 
**  Lorsque   des  Strangers,  quoique  non   naturalises,    mais 
*^  domicili^s  en  France  sous  une  coutume  qui  admet  la  com- 
^^  munaute  de  biens  sans  qu'il  soit  besoin  de  la  stipuler,  y 
*'  contractent  manage  sans  passer  aucun  contrat  de  manage, 
^^  la  communaute  legale  a  lieu  entre  ces  personnes.      D  est 
vrai  que  ces  personnes  ne  sont  pas  capables  du  droit  civil, 
qui  n'a  ^te  etabli  que  pour  les  citoyens,  tel  que  le  droit  des 
"  testamens,  des  successions,  du  retrait  lignager ;  mais  elles 
sont  capables  de  ce  qui  appartient  au  droit  des  gens,  tel 
que  sont  toutes  les  conventions.  Or  la  communaut^  legale 
*^  n'est  fondle  que  sur  une  convention  que  les  personnes  qui 
'*  contractent  mariage  sont  pr^sum^es  avoir  cue   d'^tablir 
'^  entre  elles  une  communaut^,  telle  que  la  loi  de  leur  domi- 
"cile  r^tablit;  supra y  n.  10;  de  laquelle  convention,  de 
meme  que  de  toutes  les  autres  conventions,  les  Strangers 
sont  capables.     La  communaut^  legale  pent  done  avoir 
lieu  entre  ces  personnes ;  ft  plus  forte  raison  la  convention- 
nelle ''  (w). 

Questions  of  status  [d^itat)  between  foreigners,  the  French 
courts  decline  to  entertain  also,  on  the  ground  that  they 
relate  to  matters  of  public  order  of  a  foreign  country  (o). 

(n)  Pothier  (Euvres — de  TraitS  de  la  CommtmaiUSy  premiere  pariie, 
chapitre  premiere,  article  premiere, 
(o)  Fcelixy  8.  158. 
See  the  recent  English  statute  21  &  22  Vict.  c.  93  (1858). 
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The  French  courts  have  also  considered  themselves  incom- 
petent to  entertain  a  suit  for  separation  on  behalf  of  a  foreign 
wife  ;  but^  according  to  later  decisions^  it  would  seem  that 
such  a  suit  on  the  part  of  the  wife  will  be  entertained  by 
them  when  the  defendant  is  a  foreigner  authorised  to  estab- 
lish his  domicU  in  France,  and  the  defendant  can  only  avoid 
their  jurisdiction  by  proving  in  limine  litis  that  he  is  domiciled 
in  a  foreign  state.  M.  Demangeat  observes,  that  the  court 
ought  to  go  further  and  entertain  suits  of  this  kind  between 
foreigners  merely  resident  {simplement  resident)  in  France, 
inasmuch  as  these  cases  concern  the  public  order  of  the 
state  in  which  they  reside  (/?). 

The  French  courts  also  consider  themselves  incompetent 
to  adjudicate  upon  questions  of  nullity  of  marriages  between 
two  foreigners  (;),  and  upon  other  matters  of  the  like  kind. 
They  have  also  refused  to  adjudicate  on  succession  to  the 
moveable  property  {purement  mobiliere)  of  an  undomiciled 
foreigner  dying  in  France  (r). 

DCCCXCIV.  The  kingdoms  of  Belgium  and  the  Two 
Sicilies  have  adopted  the  French  practices  upon  this  point. 
Holland,  Prussia,  and  some  other  German  states  are  more 
liberal,  and  open  the  tribunals  of  justice  to  two  foreigners  as 
to  two  natives. 

DCCCXCy.  England  exactly  reverses  the  practice  of 
France  in  this  matter ;  and,  in  admitting  one  foreigner  to  sue 
another  for  the  breach  of  an  obligation  contracted  abroad, 
goes  beyond  the  most  liberal  aspirations  of  the  French 
jurists  (s).  The  practice  of  England  must  be  stated  at 
some  length. 

DCCCXCVI.  And,  first,  with  respect  to  the  Common 
Law.  **  Actions,"  Mr.  Serjeant  Stephen  observes,  "  are 
"  either  local  or  transitory ;  the  former  being  founded  on  such 

(p)  Falix,  B.  158  ;  note  by  M.  Demangeat, 
(q)  Ibid. 

(r)  Vide  anU  (chap,  xxvi.)  as  to  what  constitutes  moveable  property. 
(»)  See,  however,  MattJuti  v.  Oalitziiiy  L,  R,  Weekly  Notes  (1874), 
p.  93. 
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"  causes  of  action  as  necessarily  refer  to  some  particular 
*'  locality,  as  in  the  case  of  trespasses  to  land ;  the  latter  on 
^^  such  causes  of  action  as  may  be  supposed  to  take  place 
«  anywhere,  «.  in  the  case  of  t^passeTr  goods,  ba  Jries, 
^^  and  the  like.  Keal  actions  are  always  in  their  nature 
'^  local — personal  are  for  the  most  part  transitory.  Between 
*^  local  and  transitory  actions  there  is  this  important  distinc- 
tion— that  the  former  are,  as  the  general  rule,  tried  in  the 
proper  county  where  the  cause  of  action  arose  and  by  a 
jury  of  that  county  ;  the  latter  may  be  tried  in  any  county, 
at  the  discretion  (in  general)  of  the  plaintiff.  It  follows 
from  this,  that  when  an  injury  is  committed  out  of  England, 
*^  and  its  nature  is  such  as  to  make  the  action  local,  no  action 
*^  at  all  will  lie  for  its  redress  in  any  English  court.  On 
'^  the  other  hand,  where  the  nature  of  the  injury  is  such 
*^  that  the  action  is  transitory,  such  action  will  lie  in  the 
^^  English  courts,  whether  the  injury  was  committed  in  Eng- 
**  land  or  elsewhere  "  {t). 

DCCCXCVIa.  In  the  case  of  Lord  Seymour  v.  Scoti 
{u\  it  was  holden  by  the  English  Court  of  Exchequer 
Chamber  that  an  action  will  lie  in  the  English  Courts  for 
damages  in  respect  of  an  assault  committed  by  one  English- 
man upon  another  at  Naples,  if  by  the  law  in  force  at 
Naples  the  injured  person  might  recover  damages  or  com- 
pensation for  such  an  assault ;  and  further,  that  the  fact 
that  criminal  proceedings,  not  proceedings  to  recover 
damages,  were  pending  before  two  Courts  at  Naples  was  no 
bar  to  an  action  in  England,  even  though  by  the  Neapoli- 
tan law  the  right  to  recover  damages  is  suspended  till  the 
criminal  proceedings  are  ended.  This  latter  rule  was 
holden  to  be  a  mere  matter  of  procedure,  part  of  the  lex 
fori. 

DCCCXCVII.  Secondly,  with  respect  to  the  form  of 
writ  of  summons  against  a  defendant,  resident  out  of  the 
jurisdiction,  and  not  being  a  British  subject.     The  Common 

(t)  Stephen's  Ccmm,  vol.  iii.  451  (ed.  1858). 

(n)  8  Jur,  N.  ^.  668  ;  9  ib.  522  ;  1  HurUt.  d:  Colt  219. 
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Law  Procedure  Act  (:r)  gives  a  form  of  writ  in  this  case ; 
and  the  proceedings  under  it  are  the  same  as  those  against 
a  British  subject  who  is  out  of  the  jurisdiction,  except  that 
a  notice  of  the  writ  is  required  to  be  served  on  the  defendant, 
instead  of  a  copy  of  the  same ;  but  the  notice  gives  the  same 
information  as  the  copy.  After  service  of  this  notice,  or 
leave  to  proceed  without  personal  service,  the  same  proceed- 
ings may  be  taken  as  in  the  case  of  a  British  subject  out  of 
the  jurisdiction  (y).  A  foreign  corporation  may  also  be  sued 
under  this  provision  (z). 

By  the  6  th  rule  of  procedure  contained  in  the  schedule  to 
the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  "  Whenever  it  appears  fit  to  the  court  or  to  a  judge, 
'^  in  a  case  in  which  the  cause  of  action  has  arisen  within  the 
^'jurisdiction,  or  is  properly  cognisable  against  a  defendant 
'^  within  the  jurisdiction,  that  any  person  out  of  the  juris- 
"  diction  of  the  court  should  be  served  with  the  writ  or 
"  other  process  of  the  court,  the  court  or  judge  may  order 
"  such  service,  or  such  notice  in  lieu  of  service,  to  be  made  or 
*'  given  in  such  manner  and  on  such  terms  as  may  seem  just." 

DCCCXCVIII-  Thirdly,  with  respect  to  security  for 
costs  in  the  case  of  a  foreigner,  the  Common  Law  courts 
have  holden  that  they  will  not  require  security  for  costs  to 
be  given  by  a  plaintiff  who  is  a  foreigner  and  usually  resi- 
dent abroad,  if  at  the  time  he  is  actually  in  this  country  (a), 
and  that  it  is  not  sufficient  ground  for  requiring  security  for 
costs,  that  the  plaintiff,  a  foreigner,  lately  came  to  England, 
having  no  family  connections  or  permanent  abode  in  it,  and 


(x)  S.  19  of  15  &  16  Vict.  c.  76  (1852). 

(y)  SmUh*8  Action  at  Law,  6y  Frentice  (ecL  1857),  p.  66. 

(z)  Newby  v.  Van  Oppen  and  CoWa  Patent  Firearms  Co.,  L,  B, 
7  Q.  B.  p.  293  ;  xide  mipra,  p.  143. 

(a)  Tamhiaco  v.  FadficOy  7  Exch,  Bcp,  816 ;  21  Law  Joum,  {Exch.)y 
276.  The  principle  of  this  judgment  was  acted  on  by  the  judge  of 
the  Probate  Court  in  the  case  of  Crispin  v.  Doglion%  in  the  year  1860. 
—1  8.  ik  T,  b22. 
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likely  soon  to  leave  it ;  if  it  be  not  sworn  that  he  has  a  per- 
manent residence  abroad  (ft). 

DCCCXCIX.  The  courts  of  Equity  have  laid  down  a 
general  rule  (c)  that  all  persons  not  lying  under  certain 
disabilities^  are  entitled  to  maintain  a  suit  as  plaintifis  in  liie 
Court  of  Chancery.  This  rule  is  not  affected  by  the  cir- 
cumstance of  their  being  resident  out  of  the  jurisdiction  of 
the  courts  unless  they  be  alien  enemies,  or  are  resident  in 
the  territory  of  an  enemy  without  a  license  or  authority 
from  the  Government  here. 

In  order,  however,  to  prevent  the  defendant  from  being 
defeated  of  his  right  to  costs,  it  is  a  rule,  that  if  the  plaintiff 
in  a  suit  is  resident  abroad,  the  court  will,  on  the  application 
of  the  defendant,  order  him  to  give  security  for  the  costs  of 
the  suit,  and,  in  the  meantime,  direct  all  proceedings  to  be 
stayed. 

DCCCC.  From  analogy  to  the  course  adopted  where  the 
plaintiff  is  resident  out  of  the  jurisdiction,  the  Courts  of 
Equity  will,  upon  application,  restrain  an  ambassador's 
servant,  whose  person  is  privileged  from  arrest  by  the 
7  Ann.  c.  12,  from  proceeding  with  his  suit  until  he  has  given 
security  for  costs  (d). 

DCCCCI.  All  states  are  agreed,  France  inclusive,  that  it 
is  competent  to  them  to  exercise  jurisdiction  over  foreigners 
in  the  matter  of  immoveable  property  {immovables  purement 
reelles  ou  mixtes)  situated  within  the  territory  (e).  According 
to  French  Law,  the  question  as  to  the  immoveable  property 
must  be  the  principal  question,  and  not  an  accessory  {f\ 

(b)  Drwmmmd  v.  TiUmghist,  16  Q.  B.  Bep,  740  ;  16  Jurist,  384 
(1851). 

(c)  DanieWs  Chancery  Practicey  chap.  ii.  sect,  5 :  "  Persons  residi$ig 
mU  of  the  jv/risdiction,'* 

(d)  Vide  svjpray  vol.  ii.  p.  220. 
Anon.  Mos,  175. 

Ooodwin  v.  Archer ,  2  P.  Williams^  452. 
Adderley  v.  Smithy  1  Dick,  355. 
(€)  FodiXy  B.  160. 
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Judgment  obtained  in  the  state  of  the  domicil  of  two 
foreigners  may  be  put  in  force  by  aid  of  the  French  courts 
to  affect  moveable  property  in  France  (ff). 

Provisional  measures  (A)  {inesures  conservatrices  ou  pro- 
visoires),  having  for  their  object  to  secure  the  safety  of  person 
or  property  of  foreigners,  are  within  the  competence  of  the 
French  courts  (i). 

So  if  the  necessity  of  adjudicating  upon  a  civil  matter 
between  foreigners  arises  out  of  a  criminal  matter  {matiere 
criminelley  correctianelle  de  police),  it  is  within  the  compe- 
tence of  the  French  tribunal  (A). 

DCCCCII.  The  High  Court  of  Admiralty  in  England, 
being  a  court  of  International  Law,  has  treated  as  within  its 
jurisdiction  the  case  of  a  foreign  ship,  upon  which  an  obligatio 
ex  delicto  attaches  from  an  act  done  to  another  foreign  ship 
in  foreign  waters;  the  circumstance  of  the  arrest  within 
English  waters  being  holden  sufficient  to  found  the  juris- 
diction (/). 

DCCCCIIL  The  peculiar  status  of  i^i^bassadors,  their 
exterritorial  privileges  and  immunities  from  the  civil  and 
criminal  law  of  the  state  in  which  they  represent  the  person 
of  a  foreign  sovereign,  have  been  fully  discussed  in  a  former 
volume  of  this  work  (/n);  and  the  same  may  be  said  of  the 
privileges  of  foreign  sovereigns  and  governments,  both  as  to 
suing  and  being  sued  {n). 


{g)  lb.  8.  161. 

(h)  The  absence  of  any  such  general  power  in  the  English  courts  is 
much  to  be  lamented,  though,  to  a  certaia  extent,  it  will  be  seen  that 
the  end  is  attained  by  the  process  of  injunction. 

(i)  Fcelix,  162. 

(fc)  lb.  s.  166. 

(2)  See  The  Mali  Ivo  (L.  R  2  Adm.  p.  356),  the  last  case  decided  on 
this  subject. 

(m)  Vol  ii.  part  vi.  ch.  vii.  viii. 

{n)  "Vol.  ii.  part  vi.  ch.  1. 


VOL.  IV.  Z  Z 
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CHAPTER    XLV. 

LAW  OP  PROCEDURE — LEX  FORI — EVIDENCE,  DIFFERKNT 
KINDS  OF— PROOF  OF  FOREIGN  ACTS— OF  FOREIGN 
LAW. 

DCCCCIV.  It  ought  to  be  a  canon  of  Private  Inter- 
national Law  that,  wherever  a  foreign  tribunal  is  rightly 
seised  of  a  cause,  and  is  in  the  exercise  of  a  lawful  jurisdic- 
tion, the  mode  of  proof  and  the  rules  of  evidence  which  that 
tribunal  adopts  should  not  be  questionable  before  any  other 
forum.  It  is  a  consequence  of  the  well-established  rule  of 
comity,  ^^  do  his  quae  pertinent  ad  litis  ordinationem  inspicitor 
"  locus  judicii"  (a).  An  exception  to  this  canon  might,  no 
doubt,  be  furnished  by  a  case  in  which  the  plain  rules  of 
natural  justice  have  been  violated ;  but  such  an  exception  it 
is  hardly  safe  to  contemplate,  and  no  practical  rule  can  be 
built  upon  it  (£)• 

DCCCCIYa.  The  English  courts  hold  that  all  questions 
of  procedure  are  to  be  determined  by  the  lex  fori,  and,  I 
think,  would  include  the  question  of  "set-off"  in  this 
category  (c), 

DCCCCV.  But  when  the  jurisdiction  of  a  tribunal  is 
duly  founded,  a  question  may  arise  as  to  what  proof  it  ought 
to  receive  as  sufficient  with  respect  to  an  act  done  in  a 
foreign  state.     Is  it  the  proof  which  the  foreign  state  would 


(a)  Vide  anU,  citation  from  Bartohis^  p.  250. 
(6)  Fcelix,  ii.  b.  369 ;  Ba/r.  II.  Die  Parteieti:  ihre  SteUvertrtter  und 
Beistande,  §  117. 

(c)  Macfarlane  v.  Norrisy  2  Best  db  Smithes  Rep.  p.  783  (1862). 
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deem  sufficient  ?  or  that  which  the  technical  rules  of  the 
forum  which  has  cognisance  of  the  cause  require  ? 

It  may  be  worth  while  to  consider  some  principles 
generally  admitted  by  jurists  upon  this  subject. 

DCCCCVI.  Every  code  of  Laws^  ancient  and  modem, 
the  Roman  Law,  the  Canon  Law,  the  Codes  of  modem 
states,  have  admitted  the  following  various  classes  of 
proof (rf) : — 

L  The  proof  by  a  written  instrument  {preuve  litter  ale), 

2.  The  proof  by  witnesses  {preuve  testimoniale), 

3.  The  proof  by  the  oath  of  the  party  to  the  suit. 

4.  The  proof  by  presumption  (^par  presomption). 

5.  The  particular  kind  of  proof  afforded  in  matters  of 
commerce  by  the  account  books  of  persons  engaged  in  trade 
(livres  des  commerqants\  which  is,  perhaps,  strictly  speaking, 
a  branch  of  the  first  division,  which  has  been  mentioned. 

DCCCCVIL  With  respect  to  the  proof  by  a  written 
instrument  (^preuve  litterale)y  this  species  of  proof  is  generally 
admitted  by  all  civilised  states.  If,  therefore,  a  question 
arises  before  the  tribunal  of  one  state,  in  which  an  instrument 
written  in  another  state  is  produced  as  evidence,  it  is  never 
rejected  because  such  a  kind  of  evidence  is  inadmissible, 
though  the  external  form  of  the  instrument  and  the  solemni- 
ties relating  to  it  may  be  made  the  subject  of  examination. 
But  before  this  examination  can  be  instituted,  or  the  written 
instrument  received  as  evidence,  a  burden  lies  upon  the 
party  producing  it  to  show  that  the  instrument  has  been 
executed,  or  is  in  conformity  with  the  Law  of  the  place 
in  which  it  was  written. 

By  what  means  this  burden  of  proof  shall  be  discharged  is 
a  question  for  the  lex  fori  to  decide. 

The  peculiar  rules  of  evidence,''  Mr.  Taylor  observes, 

adopted  in  one  country,  whether  established  by  the  prac- 
"  tice  of  its  courts,  or  enacted  by  the  legislature  for  the 


{(l)  FallXj  1.  ii.  t.  iii. 
z  z  2 
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govermnent  of  those  courts,  cannot  be  extended  to  regu- 
late the  proceedings  of  courts  in  another  country,  when 
transactions,  which  took  place  in  the  former  country, 
become  the  subject  of  investigation  in  the  latter  (e).  The 
"  law  of  evidence  is  the  lex  fori  which  governs  the  courts. 
"  Whether  a  witness  is  competent  or  not,  whether  a  certain 
'*  matter  requires  to  be  proved  by  writing  or  not,  whether 
*^  certain  evidence  proves  a  certain  fact  or  not, — these  and 
''the  like  questions  must  be  determined,  not  lege  hei  con- 
**  tractusy  but  by  the  law  of  the  country  where  the  question 
''  arises,  where  the  remedy  is  sought  to  be  enforced,  and 
"  where  the  court  sits  to  enforce  it  (/).  The  case  of 
*'  Clark  V.  Mullicky  which  was  decided  before  the  law  was 
altered  by  the  Evidence  Amendment  Act  of  1851  (g), 
affords  a  striking  example  of  this  rule.  There  the 
assignees  of  a  bankrupt  under  an  English  fiat,  having 
''  brought  an  action  in  Calcutta  against  a  debtor  of  the 
''  bankrupt,  and  the  pleas  having  put  in  issue  the  bank- 
*^  ruptcy  and  the  assignment,  it  was  held  that  the  affirmative 
of  these  issues  could  not  be  proved  by  producing  copies  of 
the  proceedings  in  the  Bankruptcy  Court,  purporting  to 
''  bear  the  seal  of  that  court,  and  to  be  signed  by  the  clerk 
"  of  enrolments  ;  for,  although,  by  the  statutes  relating  to 
"  bankruptcy,  such  evidence  would  be  sufficient  in  English 
"  courts  of  justice,  it  was  not  at  that  time  admissible  in 
"  India,  as  the  Acts  did  not  extend  to  that  country  (A). 
"  Again,  although,  by  the  Scotch  Law,  all  instruments 
prepared  and  witnessed  according  to  the  provisions  of 
the  Act  of  1681  are  probative  writs,  and  may  be  given  in 
*^  evidence  without  any  proof,  yet  still,  if  it  were  required 
''  to  prove  one  of  these  Scotch  instruments  in  an  English 


(e)  Clark  v.  MuUick,  3  Moore's  P.  0.  Bep.  279,  per  Lord  Brougliam. 
(J)  Bain  v.  Whitehaven  and  Fumess  June,  Rail.  Co.  3  H.  L.  C.  19, 
per  Lord  Brougham. 

{g)  14  &  15  Vict.  c.  99,  §§  11,  19. 

(^i)  Clark  V.  Mnlllcky  3  Moore's  P.  C.  Rep.  252,  280. 
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courts  its   mere    production   would    not    suffice^   but  it 
**  would  be  necessary  to  call  one  or  other  of  the  attesting 
witnesses  (t). 

The  case  of  Broton  v.  Thornton  (A)  is  another  illustra* 
tion  of  this  rule.  There,  a  charter-party  had  been  entered 
'^  into  at  Batavia ;  and,  in  accordance  with  the  Dutch  Law, 
^^  which  prevails  in  that  colony,  the  contract  had  been 
written  in  the  book  of  a  notary,  and  a  copy  sealed  by  the 
notary  and  countersigned  by  the  Governor  of  Java,  had 
"  been  delivered  to  each  of  the  parties.  In  the  courts  of 
"  Java  the  contract  is  proved  by  producing  the  notary's 
**  book ;  but  in  all  other  Dutch  courts  the  copies  are  received 
as  due  evidence  of  the  original.  Under  these  circum- 
stances, the  plaintiflf  in  an  English  court  tendered  his  copy 
"  of  the  charter-party  as  evidence  of  the  contract,  but  the 
*^  court  held  that  it  was  inadmissible,  on  the  ground  that 
English  judges  could  not  adopt  a  rule  of  evidence  from 
foreign  courts. 

Several  other  cases  could  be  cited  to  the  same  effect  (Z) ; 
and  in  all  the  distinction  is  recognised  between  the  cause 
of  action^  which  must  be  judged  of  according  to  the  Law 
**  of  the  country  where  it  originated,  and  the  mode  of  pro^ 
ceedinff,  including,  of  course,  the  rules  of  evidence,  which 
must  be  adopted  as  it  happens  to  exist  in  the  country 
"  where  the  action  is  brought "  (m). 

DCCCCVIII.    A  modern  English  statute  has  greatly 


(i)  Yates  v.  Thomson,  3  Clark  <k  Fin,  ^*I*Iy  580,  et  seqj,  per  Lord 
Brougham. 

(k)  6  Adolphua  db  EUis,  185. 

(l)  Trimbey  v.  Vignier,  1  Bi/ng,  N,  C.  151 ;  Htiher  v.  Sieiner,  2 
Bi/ng,  N.  C.  202 ;  British  Linen  Co.  v.  Drummond,  10  B.  db  G,  90S  ; 
AppletonY,  Lord  Braybrook,  2  Stark,  Bep,  6  ;  b.c.  CM.  db  8el,  34 ; 
Black  V.  Lord  Braybrook,  2  8ta/rk,  Bep,  7 ;  b.c.  6  -flf.  <fc  8el,  39 ;  Don 
v.  Lippmawn,  5  CI,  dc  Fin,  1,  13-17 ;  Leroux  v.  Brown,  J  2  Com,  B. 
801  ;  31  Z.  <fc  J.  Proh,  <k  Mat.  149. 

(m)  Mostyn  v.  Fdbrigas,  1  Smith's  Leading  Cases,  641;  see,  also, 
Story,  as.  657,  et  seq,  and  629-36. 

Taylor's  Law  of  Evidence,  vol.  i.  p.  63  (ed.  1868). 
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facilitated  the  proof  of  foreign  judgments  and  acts  of  state 
by  enacting,  that  **  all  proclamations,  treaties,  and  other  acts 
of  state  of  any  foreign  state,  or  of  any  British  colony^  and 
all  judgments,  decrees,  orders,  and  other  judicial  proceed- 
*'  ings  of  any  court  of  justice  in  any  foreign  state,  or  in  any 
^^  British  colony,  and  all  affidavits,  pleadings,  and  other  legal 
**  documents  filed  or  deposited  in  any  such  court,  may  be 
proved  in  any  court  of  justice,  or  before  any  person  having 
by  law,  or  by  consent  of  parties,  authority  to  heax, 
•*  receive,  and  examine  evidence,  either  by  examined  copies 
or  by  copies  authenticated  as  hereinafler  mentioned ;  that 
is  to  say,  if  the  document  sought  to  be  proved  be  a  pro- 
clamation, treaty,  or  other  act  of  state,  the  authenticated 
*^  copy  to  be  admissible  in  evidence  must  purport  to  be  sealed 
*^  vrith  the  seal  of  the  foreign  state  or  British  colony  to 
**  which  the  original  document  belongs ;  and  if  the  document 
sought  to  be  proved  be  a  judgment,  decree,  order,  or  other 
judicial  proceeding  of  any  foreign  or  colonial  court,  or  an 
affidavit,  pleading,  or  other  legal  document  filed  or  depo- 
^^  sited  in  any  such  court,  the  authenticated  copy  to  be 
admissible  in  evidence  must  purport  either  to  be  sealed 
with  the  seal  of  the  foreign  or  colonial  court  to  which  the 
original  document  belongs,  or,  in  the  event  of  such  court 
having  no  seal,  to  be  signed  by  the  judge,  or  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of  the  said 
court,  and  such  judge  shall  attach  to  his  signature  a  state- 
"  ment  in  writing  on  the  said  copy  that  the  court  whereof 
^^  he  is  a  judge  has  no  seal ;  but  if  any  of  the  aforesaid 
^^  authenticated  copies  shall  purport  to  be  sealed  or  signed 
as  hereinbefore  respectively  directed,  the  same  shall 
respectively  be  admitted  in  evidence  in  every  case  in 
which  the  original  document  could  have  been  received  in 
evidence,  without  any  proof  of  the  seal  where  a  seal  is 
"  necessary,  or  of  the  signature,  or  of  the  truth  of  the  state- 
^^  ment  attached  thereto,  where  such  signature  and  state- 
"  ment  are  necessary,  or  of  the  judicial  character  of  the 
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person  appearing  to  have  made  such  signature  and  state- 
ment "  (»). 

•  DCCCCIX.  Upon  the  principle  contained  in  the  pre- 
ceding sections^  the  lex  fori  must  always  decide  what  kind  of 
proof  it  will  require  of  the  existence  and  the  meaning  of  a 
foreign  law.  The  English  rule  upon  this  subject^  stated 
generally  (o),  is  that  it  must  be  proved  by  calling  as  a 
witness  a  foreign  advocate  or  jurist^  or  one  who  is  peritus 
virtute  officii  in  the  knowledge  of  that  foreign  Law^  and  that 
in  each  case^  because  it  is  possible  that  the  lex  fori  may 
have  changed  since  it  was  proved  in  a  former  case,  however 
recent  (p). 

In  the  case  of  Dalrymple  v.  Dalrympley  nevertheless. 
Lord  Stowell  said,  '^  The  authorities  to  which  I  shall  have 
occasion  to  refer  are  of  three  classes :  first,  the  opinions 
of  learned  professors  given  in  the  present  or  similar  cases ; 
secondly,  the  opinions  of  eminent  writers  as  delivered  in 
**  books  of  great  legal  credit  and  weight ;  and  thirdly,  the 
certified  adjudication  of  the  tribunals  of  Scotland  upon 
these  subjects.  I  need  not  say  that  the  last  class  stands 
highest  in  point  of  authority,  where  private  opinions, 
*^  whether  in  books  or  writing,  incline  on  one  side,  and  public 
**  decisions  on  the  other,  it  will  be  the  undoubted  duty  of 
"  the  court,  which  has  to  weigh  them,  stare  decisis  "  (y). 

And  in  Bremer  v.  Freeman  (1857),  the  Judicial  Committee 
of  the  Privy  Council  held  itself  at  liberty  to  form  an 
opinion  on  the  articles  cited  from  the  Code  Napoleon  (r). 

DCCCCX.  The  English  lex  fori  requires  that  the  witness 
who  is  to  prove  foreign  law  shall  be  either  a  legal  person  or 
in  an  official  situation,  which  requires  for  the  due  execution 


(n)  U  &  16  Victoria^  c.  99,  g.  7. 

(o)  Taylor  on  Evidence,  b.  1042. 

(p)  M^ComUck  V.  Gamettj  6  De  Oex,  McNagfUen  ds  Gordon'*  Eep. 
278  (1854). 

(q)  Dalrymple  v.  Dalrymple,  2  Consistory  Rep.  p.  81. 

(r)  10  Moore's  P.  C,  Rep.  p.  306 ;  see  also  Stissex  Peerage  Case,  11 
Clk.  db  Fin.  Rep.  114-117  ;  Nelson  v.  Lord  Bridport,  8  Beav.  Rep.  627. 
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of  its  duties  a  competent  knowledge  of  that  Law  ;  but  with 
respect  to  a  foreign  iixage  or  cnstoniy  any  witness  acquainted 
with  the  fact  would  probably  be  considered  competent  (*). 

The  certificate  of  the  Hanoverian  Ambassador,  under 
the  seal  of  the  Legation^  has  been  admitted  as  evidence  of 
the  Law  of  Hanover  as  to  the  validity  of  a  testamentary 
paper  (/). 

In  a  case  where  the  opinion  of  a  Scotch  advocate  was  in 
evidence,  an  English  Court  of  Equity,  considering  that  there 
was  implied  therein  an  opinion  on  a  question  of  Scotch  law 
raised  in  the  suit,  decided  the  question  on  that  evidence  («). 

DCCCCXI.  With  respect  to  the  effect  of  books  kept  by 
commercial  persons  as  furnishing  evidence,  Savigny  (x) 
adopts  the  opinion  of  the  Supreme  Court  of  Appeal  of 
Cassel,  namely,  that  the  Law  of  the  place  where  the  books 
are  kept  should  decide  as  to  their  admissibility  and  credibility 
as  evidence.  He  admits  that,  inasmuch  as  this  kind  of  proof 
belongs  to  the  Law  of  procedure,  it  ought,  properly  speak- 
ing, to  be  governed  by  the  Law  of  the  ybrwm,  which  exercises 
jurisdiction  over  the  matter;  but  in  this  case  the  proof  is 
inseparably  bound  up  with  the  form  and  efficacy  of  the 
transaction  itself.  The  foreigner  who  deals  with  a  trader 
whose  establishment  is  in  a  state,  the  law  of  which  admits 
the  books  of  the  trader  as  evidence,  subjects  himself  volun- 
tarily to  that  law. 

DCCCCXIL  The  proposition,  that  a  written  instrument 
cannot  be  impugned  upon  grounds  which  are  not  authorised 
by  the  lex  loci  where  it  was  made,  is  followed,  according  to 
Fcelix,  by  the  necessary  consequence  that  no  proof  can  be 
admitted  in  a  foreign  state  relative  to  the  validity  of  that  in- 
strument, other  than  that  which  would  have  been  admitted  by 

{$)  Sussex  Peerage  Cctse,  11  COc  d:  Fin.  Bep,  124. 
Taylor  on  Evidence^  ss.  10,  43. 

(0  In  Goods  of  Klingeinann,  3  /S.  <fc  T.  18  ;  11  W.  B.  218  ;  8  i.  /. 
N.  S.  172. 

(n)  MacdonaJd  v.  Macdonald,  41  X.  J".  (Chanc.),  666  (1873). 
(x)  E,  R,  viii.  8.  381,  iii. 
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the  lex  /oc2  of  the  State  in  which  it  was  made.  Thus,  in  Franceit 
is  not  permitted  to  adduce  proof  by  witnesses  to  impugn  the 
contents  of  a  written  instrument,  or  to  prove  Tvhat  was  said 
before  or  after  its  execution  ;  and,  therefore,  if  an  instrument 
executed  in  France  were  to  be  the  subject  of  litigation  in 
another  State — Prussia,  for  instance — where  a  contrary  rule 
prevails,  and  where  such  oral  testimony  is  admissible,  it 
ought,  nevertheless,  not  to  be  admitted  in  the  case  of  an 
instrument  executed  in  France  (y).  This  point  will  pre- 
sently be  further  considered  in  the  discussion  on  oral 
evidence. 

DCCCCXIII.  When  the  place  of  execution  is  once  de- 
termined, the  law  of  that  place  ought  to  govern  both  the 
question  of  the  external  formalities,  and  the  question  of  the 
authenticity  of  the  act  or  instrument :  '^  il  est  du  droit  des 
gens,"  the  authors  of  the  Nouveau  Denisart  say,  "  que  ce 
qui  est  authentique  dans  un  pays  le  soit  chez  toutes  les 
^^  nations"  [z).  The  importance  of  this  proposition  derives 
illustration  from  the  great  difference  which  exists  in  the  laws 
of  States,  both  relatively  to  the  persons  charged,  as  public 
officers,  such  as  notaries  or  tabellions,  with  the  execution  of 
contracts,  testaments,  and  the  like  instruments,  and  also 
relatively  to  the  degree  of  faith  which  shall  be  given  to  their 
acts  (a). 

DCCCCXIV.  In  accordance  with  the  principle  which 
has  been  stated,  an  English  court  has  holden,  that  an  erasure 
in  a  foreign  affidavit  in  the  recital  of  a  death,  the  certificate 
of  which  was  proved  as  an  exhibit,  was  Immaterial,  notwith- 
standing the  notary,  before  whom  the  affidavit  was  sworn, 
had  not  affixed  his  initials  to  the  erasure ;  and,  in  a  case  in 
which  it  was  proved  that  the  practice  of  verifying  the  mark 
of  a  marksman  in  an  affidavit  sworn  abroad  did  not  require, 
as  in  this  country,  the  notary  to  insert  in  ^^  jurat  that  ^^  the 


(V)  Fcdix,  8.  227. 
(2)  Ibid.  8.  226. 
(a)  Ibid.  8.  228. 
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"  witness  saw  the  deponent  make  his  mark," — it  was  holden 
that  the  omission  of  these  words  was  immaterial  (b). 

DCCCCXV.  Secondly,  with  respect  to  oral  proof  by 
witnesses  (c)  (preuve  testimontale)^  yery  material  differences 
exist  in  the  practice  and  laws  of  different  States  upon  this 
subject.  It  may  frequently  happen  that  a  party  to  a  suit 
loses  his  cause  in  one  State  on  account  of  the  inadmissibility 
of  evidence  before  the  tribunals  of  that  State  which  would 
have  been  admitted,  and  by  its  admission  have  secured  his 
success,  before  the  tribunals  of  another  State.'  Upon  the 
hypothesis  that  e^Lch  forum  must  exclusively  enforce  its  own 
rules  of  evidence,  it  requires  but  a  slight  acquaintance  with 
the  laws  and  practice  relative  to  evidence  in  England,  France, 
Germany,  and  Spain,  to  be  aware  how  often  it  must  be  of 
vital  consequence  to  the  suitor  to  ascertain  before  what  tri- 
bunal his  suit  will  be  instituted.  It  is,  in  truth,  of  the 
utmost  importance  that  a  general  rule  of  comity  should  pre- 
vail with  respect  to  what  law  should  govern  the  admissibility 
of  evidence  relative  to  an  act  done  abroad.  There  are  two 
well-established  categories  under  which  jurists  rank  all 
matters  relating  to  forensic  proceedings,  namely,  ea  qucB  litis 
formam   concemunt  ac  ordinationem,  and  ea  quce  spectant 


(6)  Savage  v.  Hutchinson  (F.-C  Wood,  1853),  3  Common  Law  and 
Equity  Reports,  p.  368.    WTiarton,  §  752,  &c. 

(c)  For  the  Roman  law  on  Documentary  evidence  see  Dig.  xziL  4, 
Cod.  iv.  21,  "  Defide  mstrumentorum  et  amissione  eorwm."  Instnimenta 
in  its  general  sense  included  every  kind  of  proof — oral  as  well  as  docu- 
mentary; but  in  its  more  usual  sense  documentary  proof  only.  It 
would  appear  from  a  curious  passage  in  Aulus  Gellius  that  the  Roman 
judge  did  not  confine  the  party  to  any  particular  kind  of  proof,  or  in- 
sist in  any  case  upon  dociunentaiy  proof  alone.  A.  Gellius  sat  as  a 
judge  in  an  action  for  money  had  and  received,  but  the  plaintiff, 
''neque  tabulis  neque  testibus  id  factum  docebat ;"  the  defendant  in- 
sisted, and  it  would  appear  legally,  that  evidence  on  the  character  of 
the  parties  would  not  be  taken,  "  clamitabat  probari  apud  me  debere 
pecuniam  datam  co7isuetis  modis,  expensi  latione,  mensce  rationibus, 
chvrographi  exhibitione,  ta^tdartim  obsignatione  testiunh  intercessione,  ex 
quVnis  si  nulld  re  proharetur,  dimitti  jam  se  oportere,  et  adversarium 
de  calumni^  damnari." — A.  Gellhis,  lib.  xiv.  c.  ii. 
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decisoria  causes  et  litis  decisionem.  Under  which  of  these 
two  categories  the  admissibility  of  eyidence  should  be  placed  ^ 
is  perhaps  the  most  embarrassing  question  which  can  be 
found  within  the  range  of  Private  International  Law.. 

DCCCCXVI.  The  reasoning  of  Rocco  (d)  on  this  sub- 
ject deserves  more  attention  than  it  appears  to  have  received. 
He  adopts  the  division  into  the  ordinatoria  and  the  decisoria 
litisy  and  argues  that  the  admissibility  or  inadmissibility  of 
a  certain  mode  of  proofs  the  consideration  whether  that 
should  or  should  not  be  allowed  to  be  established  by  oral 
testimony,  are  matters  which  have  no  small  effect  upon  the 
decision  of  a  cause,  inasmuch  as  it  often  happens  that  a  fact 
or  proposition  can  only  be  judicially  established  by  the  species 
of  proof  which  is  refused.  On  the  other  hand,  the  ascer- 
tainment of  the  particular  manner  and  form  in  which  the 
testimony  should  be  given — for  instance,  whether  it  should 
be  given  in  the  presence  of  one  party  or  of  both,  whether 
openly  or  secretly — relates  entirely  to  the  order  of  pro- 
cedure. 

It  is,  he  afterwards  observes,  a  firm  and  settled  principle 
of  international  jurisprudence  that  rights  duly  acquired  in 
one  State  should  not  be  subject  to  defeasance  in  another 
State.  But  if  the  foreign  magistrate,  whose  aid  is  sought 
for  the  enforcement  of  an  obligation,  may  reject  the  species 
of  proof,  which  the  parties  had  before  their  eyes  at  the  time 
when  they  contracted  the  obligation,  rights  duly  acquired 
in  one  State  may  not  only  be  altered  but  annihilated  in 
another  State.  A  party  to  the  obligation  naturally  con- 
templated, at  the  time  of  its  being  entered  into,  the  mode  of 
proof  allowed  by  the  lex  loci  contractus  as  capable  of  being 
adduced  to  elucidate  any  obscurity  in  the  terms  of  the  obli- 
gation itself.  He  provided  himself  with  no  other  proof:  if 
that  should  turn  out  to  be  the  only  proof  by  which  the  obli- 
gation can  be  sustained,  and  that  be  rejected  by  the  foreign 
tribunals,   the   obligation   itself  is   partially   overthrown. 

{(1)  Cap.  xi.  p.  303. 
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Therefore,  Rocco  Bays,  the  foreign  tribunal,  which  has  to 
enforce  the  contract,  ought  not  to  reject  a  species  of  eyidence 
which  the  law  of  the  place  of  the  contract  would  have  ad- 
mitted. 

DCCCCXVII.  Foelix  is  clearly  of  opinion,  and  is  sup- 
ported by  the  highest  French  judicial  authorities,  that  the 
lex  loci  contractus,  and  not  the  lex  fori,  ought  to  decide  the 
question  of  the  admissibility  of  oral  evidence  to  sustain  or 
impeach  the  obligation ;  inasmuch  as  the  question  relates  to 
the  *^fond  de  la  contestation,''  and  not  to  the  ^^fomie  de  pro* 
"  cider  "  («). 

Foelix  cites  Story  (/)  and  Burge  {g)  as  exponents  of  the 
English  practice,  and  as  agreeing  with  him  in  this  position 
— with  what  justice  we  will  now  proceed  to  consider. 

DCCCCXVIII.  The  English  tribunals,  and  those  of  the 
North  American  United  States,  have  been  much  embar- 
rassed (A)  by  the  extreme  practical  diflSculty  of  distinguish- 
ing between  cases  in  which  the  admission  of  evidence  affects 
the  substance  and  merits  of  the  cause,  and  those  in  which  it 
can  be  considered  as  solely  a  matter  of  procedure. 

Thus,  for  the  construction  and  interpretation  of  written 
foreign  instruments,  it  seems  to  be  established  that  the  evi- 
dence legis  loci  contractus  must  be  received:  what  suck 
evidence  is  must  be  proved,  like  all  foreign  law,  as  a  matter 
of  fact :  but  the  question  as  to  the  competency  of  witnesses 
— as  to  whether  a  certain,  matter  can  be  proved  by  written 
or  oral  testimony — as  to  what  is  the  force  of  certain  evi- 
dence, whether  it  proves  or  not  a  certain  fact — are  questions 
belonging  to  the  lex  fori;  and  the  usual  formulary  is,  that 
the  admission  and  the  rules  of  evidence  belong  to  the  ordiHo- 
toria  litis,  and  are  governed  lege  fori,  and  not  lege  domicilii 
or  lege  loci  contractiis. 

(c)  Fodix,  8.  233. 
(/)  8.  629. 
(g)  L  p.  29. 

{h)  Story,  s.  636  :  "  This  most  embarrassing  and  as  yet  (in  a  great 
measure)  unsettled  class  of  questions. " 
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DCCCCXIX.  "The  cases,"  LordJustice  Clerk  Hope  (i) 
observed,  "  must  be  rare  indeed  in  which  the  court  of  one 
"country  can  be  called  upon  to  administer  justice  according 
"  tothe  law  of  evidence  or  prescriptions  obtaining  in  another 
"'  country,  when  no  question  is  raised  as  to  the  forms  {k)  and 
"  requisites  of  the  written  instruments  or  the  exemplification 
«  of  them  in  another  country.  No  case  certainly  is  to  be 
"  found  in  the  English  or  Scotch  courts  in  which  they  have 
*^  admitted  the  proposition  that  they  ought  to  govern  their  en- 
"quiries  into  a  matter  of /act  hj  the  IsLvr  of  evidence  of 
**  another  country." 

DCCCCXX.  In  the  following  extracts  from  three  suc- 
cessive judgments  of  the  House  of  Lords,  it  will  be  seen 
how  the  vigorous  mind  of  Lord  Brougham  applied  itself  to 
this  difficult  question,  and  the  steps  by  which  the  formulary 
or  maxim  above  mentioned  became  incorporated  into  Eng- 
lish jurisprudence. 

In  Yates  v.  Thomson  (/)»  ^  ^^^  ^^  which  a  question 
arose  in  Scotland  upon  the  interpretation  of  a  will  made  in 
England,  Lord  Brougham,  as  we  have  seen  (m),  held  that 
the  test'ator's  written  declarations  must  be  taken  with  respect 
to  the  English  Law ;  and  that  it  followed  from  this  propo- 
sition that  those  declarations  of  intention  touching  that 
property  were  to  be  construed  as  they  would  be  construed 
by  English  principles  of  interpretation.  But  that  there  the 
importing  of  the  foreign  code  must  stop.  "  What  evidence," 
he  added,  "the  courts  of  another  country  would  receive, 
"  and  what  reject,  is  a  question  into  which  I  cannot  at  all 
"  see  the  necessity  of  the  courts  of  any  one  country  enter- 
"ing.  Those  principles  which  regulate  the  admission  of 
"  evidence  are  the  rules  by  which  the  courts  of  every 
"  country  guide  themselves  in  all  their  enquiries.   The  truth 


(i)  Bobertson  v.  Bii/rdekin,  1  Roes'  Conm.  Ca.  818  (a.d.  1843). 
{k)  Of.  Story,  8.  260d,  and  note. 
(0  3  CUc,  db  Fxnntlhfs  R.  577-8. 
(m)  Vide  anU,  p.  683. 
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with  respect  to  men's  actions^  which  form  the  Bnbject- 
matter  of  their  enquiry,  is  to  be  ascertained  according  to 
a  certain  definite  course  of  proceeding ;  and  certain  rules 
have  established,  that  in  pursuing  this  investigation  some 
things  shall  be  heard  from  witnesses,  others  not  listened 
*^  to ;  some  instruments  shall  be  inspected  by  the  judge, 
others  kept  from  his  eye.  This  must  evidently  be  the 
same  course,  and  governed  by  the  same  rules,  whatever 
be  the  subject-matter  of  investigation.  Nor  can  it  make 
any  difference,  whether  the  facts  concerning  which  the 
discussion  arises  happened  at  home  or  abroad;  whether 
they  related  to  a  foreigner  domiciled  abroad,  or  a  native 
living  and  dying  at  home.  As  well  it  might  be  contended 
^*  that  another  mode  of  trial  should  be  adopted,  as  that 
'*  another  law  of  evidence  should  be  admitted  in  such  cases. 
'*  Who  would  argue  that,  in  a  question  like  the  present,  the 
*'  Court  of  Session  should  try  the  point  of  fact  by  a  jury 
according  to  the  English  procedure,  or  should  follow  the 
course  of  our  dispositions  or  interrogations  in  courts  of 
equity^  because  the  testator  was  a  domiciled  Englishman, 
''  and  because  those  methods  of  trial  would  be  applied  to  his 
case  were  the  question  raised  here  ?  The  answer  is,  that 
the  question  arises  in  the  Court  of  Session,  and  must  be 
dealt  with  by  the  rules  which  regulate  enquiry  there. 
Now,  the  law  of  evidence  is  among  the  chief  of  these 
rules ;  nor  let  it  be  said  that  there  is  any  inconsistency  in 
applying  the  English  rules  of  construction  and  the  Scotch 
ones  of  evidence  to  the  same  matter,  in  investigating  facts 
by  one  law  and  intention  by  another.  The  diflPerence  is 
^*  manifest  between  the  two  enquiries;  for  a  person's  meaning 
'^  can  only  be  gathered  from  assuming  that  he  intended  to 
*'  use  words  in  the  sense  affixed  to  them  by  the  law  of  the 
country  he  belonged  to  at  the  time  of  framing  his  instru- 
ment. Accordingly,  where  the  question  is,  what  a  person 
intended  by  an  instrument  relating  to  the  conveyance  of 
real  estate  situated  in  a  foreign  country,  and  where  the 
lex  loci  ret  sit(s  must  govern,  we  decide  upon  his  meaning 
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"  by  that  law,  and  not  by  the  law  of  the  country  where  the 
"  deed  was  executed,  because  we  consider  him  to  have  had 
^*  that  foreign  law  in  his  contemplation.  The  will  of  April, 
^^  1828,  has  not  been  admitted  to  Probate  here ;  it  has  not 
"  even  been  offered  for  proof,  so  that  there  is  no  sentence  of 
'^  any  competent  jurisdiction  upon  it  either  way.  But  in 
England  it  would  never  be  received  in  evidence,  nor  seen 
by  any  court ;  neither  would  it  have  been  seen  if  it  had 
been  proved  ever  so  formally.  Our  law  holds  the  probate 
**  as  the  only  evidence  of  a  will  of  personalty,  or  of  the 
appointment  of  executors;  in  short,  of  any  disposition 
which  a  testator  may  make,  unless  it  regards  his  real 
estate.  Can  it  be  said  that  the  Scotch  Court  is  bound  by 
*^  this  rule  of  evidence,  which,  though  founded  upon  views 
**  of  convenience,  and,  for  anything  I  know,  well  devised,  is 
^^  yet  one  which  must  be  allowed  to  be  exceedingly  technical, 
"  and  which  would  exclude  from  the  view  of  the  court  a 
'^  subsequent  will,  clearly  revoking  the  one  admitted  to 
probate  ?  The  English  courts  would  never  look  at  this 
will,  although  proof  might  be  tendered  that  it  had  come  to 
the  knowledge  of  the  party  on  the  eve  of  the  trial.  A 
delay  might  be  granted  to  enable  him  to  obtain  a  revoca- 
tion of  the  probate  of  the  former  will.  It  is  absurd  to 
'^  contend  that  the  Court  of  Session  shall  admit  all  this 
"  technicality  of  procedure  into  its  course  of  judicature  as 
'^  often  as  a  question  arises  upon  the  succession  of  a  person 
domiciled  in  England.  Again,  there  are  certain  rules  just 
as  strict,  and  many  of  them  not  less  technical,  governing 
the  admission  of  parol  evidence  with  us.  Can  it  be  con- 
^^  tended  that,  as  often  as  an  English  succession  comes  in 
**  question  before  the  Scotch  Court,  witnesses  are  to  be 
"  admitted  or  rejected  upon  Jhe  practice  of  the  English 
"  Courts  ?  nay,  that  examination  and  cross-examination  are 
to  proceed  upon  those  rules  of  our  practice,  supposing 
them  to  be  (as  they  may  possibly  be)  quite  different  from 
"  the  Scotch  rules  ?  This  would  be  manifestly  a  source  of 
"  such  inconvenience   as  no  court   ever  could  get  over. 
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^'  Among  other  embarrassments  equally  inextricable  there 
'^  would  be  this :  that  a  host  of  English  lawyers  must  always 
**  be  in  attendance  on  the  Scotch  Courts,  ready  to  give 
evidence,  at  a  moment's  notice,  of  what  the  English  rules 
of  practice  are  touching  the  reception  or  refiisal  of  testi- 
mony, and  the  manner  of  obtaining  it ;  for  those  questions 
which,  by  the  supposition,  are  questions  of  mere  fact  in 
''  the  Scotch  Courts,  must  arise  unexpectedly  during  each 
trial,  and  must  be  disposed  of  on  the  spot,  in  order  that 
the  trial  may  proceed.  The  case  which  I  should,  however, 
put,  as  quite  decisive  of  this  matter,  comes  nearer  than  any 
*^  other  to  the  one  at  bar ;  and  it  may,  with  equal  advantage 
^  to  the  elucidation  of  the  argument,  be  put  as  arising  both 
'^  in  an  English  and  in  a  Scotch  Court.  By  our  English 
**  rules  of  evidence  no  instrument  proves  itself  unless  it  be 
"  thirty  years  old,  or  is  an  office  copy,  authorised  by  law  to 
"  be  given  by  the  proper  officer,  or  is  the  London  Gazette, 
"  or  is  by  some  special  act  made  evidence,  or  is  an  original 
^^  record  of  a  court  under  its  seal,  or  an  exemplification 
'^  uixder  seal,  which  is  a  quasi  record.  By  the  Scotch  Law 
^'  all  instruments  prepared  and  witnessed  according  to  the 
*'  provisions  of  the  Act  of  1681  are  probative  writs,  and  may 
be  given  in  evidence  without  any  proof.  Now,  suppose  a 
will  of  personalty,  or  any  other  instrument  relating  to 
personal  property,  attested  by  two  witnesses,  and  executed 
in  England,  according  to  the  provisions  of  the  Scotch  Act, 
"  is  tendered  in  evidence  before  the  Court  of  Session ;  it 
**  surely  never  will  be  contended  that  the  learned  judges, 
^^on  being  satisfied  that  the  question  relates  to  English 
personal  succession,  ought  straightway  to  examine  what  is 
the  English  law  of  evidence,  and  to  require  the  attendance 
"  of  one  or  other  of  the  subscribing  witnesses,  where  the 
instrument  is  admissible  by  the  Scotch  Law  as  probative  ? 
Of  this  I  can  have  no  doubt.  But  suppose  the  question 
'^  to  arise  in  England,  and  that  a  deed  is  executed  in  Scot- 
'*  land  according  to  the  Act  of  1681,  by  one  domiciled  here, 
**  would  any  court  here  receive  it  as  proving  itself,  being 
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only  a  jear  old^  without  calling  the  attesting  witnesses  ? 
"  It  would  have  a  strange  effect  to  hear  the  circumstance  of 
**  there  being  two  subscribing  witnesses  to  the  instrument, 
'*  which  makes  it  prove  itself  in  the  Parliament  House  of 
Edinburgh,  urged  in  Westminster  Hall  as  the  ground  of 
its  admission  without  any  parol  testimony.      The  court 
*'  would  inevitably  answer,  *  Two  witnesses ;  then,  because 
'  there  are  witnesses,  it  cannot  be  admitted  but  they  must, 
*  one  or  other  of  them,  be  called  to  prove  it.'     The  very 
thing  that  makes  the  instrument  prove  itself  in  Scotland 
**  makes  it  in  England  necessary  to  be  proved  by  witnesses. 
"  I  have,  therefore,  no  doubt  whatever  that  the  rules  of 
evidence  form  no  part  of  the  foreign  law,  according  to 
which  you  are  to  proceed  in  disposing  of  English  questions 
arising  in  Scotch  Courts." 
DCCCCXXI.    In  the  leading  case  of  Don  v.  Ltpp- 
mann  (n).  Lord  Brougham  said: — 

**  No  one  will  contend,  in  terms,  that  the  foreign  rules  of 
evidence  should  guide  us  in  such  cases ;  and  yet  it  is  not 
so  easy  to  avoid  that  principle  in  practice,  if  you  once 
admit  that,  though  the  remedy  is  to  be  enforced  in  one 
country,  it  is  to  be  enforced  according  to  the  laws  which 
govern  another  country.  Look  to  the  rules  of  evidence, 
for  example.  Xn  Scotland  some  instruments  are  probative; 
in  England,  until  after  the  lapse  of  thirty  years,  they  do 
not  prove  themselves.  In  some  countries  forty  years  are 
required  for  such  a  purpose ;  in  others,  thirty  are  sufficient. 
How,  then,  is  the  law  to  be  ascertained  which  is  to  govern 
the  particular  case  ?  In  one  court  there  must  be  a  previous 
"  issue  of  fact ;  in  another  there  need  be  no  such  issue.  In 
"  the  latter,  then,  the  case  must  be  given  up  as  a  question 
"of  evidence.  Then  come  to  the  law.  The  question 
**  whether  a  parol  agreement  is  to  be  given  up,  or  can  be 
"  enforced,  must  be  tried  by  the  law  of  the  country  in  which 
''  the  law  is  set  in  motion  to  enforce  the  agreement.    Again, 


(n)  5  Clarke  d:  Finnclly^s  Rep.  16. 
VOL.  IV.  3  A 
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whether  payment  is  to  be  presumed  or  not  must  depend 
"  on  the  law  of  that  country,  and  so  must  all  questions  of 
'^  the  admissibility  of  evidence ;  and  that  clearly  brings  us 
"  home  to  the  question  on  the  Statute  of  Limitations.  Until 
"  the  act  of  Lord  Tenterden,  a  parol  agreement  or  promise 
"  was  sufficient  to  take  the  case  out  of  the  Statute  of  Limi- 
^^  tations ;  but  that  has  never  been  the  case  in  Scotland.  It 
is  not  contended  here  that  the  practice  of  England  is  ap- 
plicable to  Scotland  ;  but  these  are  illustrations  of  the  in- 
convenience of  applying  one  set  of  rules  of  law  to  an 
instrument  which  is  to  be  enforced  by  a  law  of  a  different 
'*  kind  "  (o). 

DCCCCXXIL  In  the  latest  judgment  on  this  subject, 
the  same  high  authority  judicially  pronounced  that,  as  to  the 
stipulations  of  a  contract  made  abroad,  our  courts  are  bound 
by  foreign  law,  which  must  be  to  them  a  matter  of  fact.  But 
it  is  a  totally  different  thing  as  to  the  law  of  evidence.  The 
law  of  evidence  is  the  lex  fori  which  governs  the  courts. 
Whether  a  witness  is  competent  or  not ;  whether  a  certain 
matter  requires  to  be  proved  by  writing  or  not ;  whether 
certain  evidence  proves  a  certain  fact  or  not ;  that  is  to  be 
determined  by  the  law  of  the  country  where  the  question 
arises,  and  where  the  remedy  is  sought  to  be  enforced,  and 
where  the  court  sits  to  enforce  it  (p). 

DCCCCXXIII.  Nevertheless,  with  respect  to  the  title 
to  real  property,  it  has  been  holden  that  if  an  enroUed  and 
recorded  copy  has,  kffe  situs^  the  same  force  as  the  original, 
such  copy  is  itself  a  conveyance,  and  that  an  examined  copy 
is  receivable  in  England,  without  evidence  of  search  for  the 
original,  because  it  is  not  regarded  as  a  copy  of  a  copy,  but 
as  being  made  from  a  duplicate  original  (q).  It  is,  perhaps, 
difficult  to  reconcile  the  principle  of  this  decision  with  that 


(o)  story y  ib,  893. 

(p)  Bain  v.  Wliitehaven  <fc  Fumess  June,  Bail.  Co,  3  House  of  Lords 
Caies,  1-19. 
(q)  TvUoch  v.  Hartley y  1  Younge  dc  CoU,  Bep,  in  Chancery ^  114. 
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of  Lord  Brougham  in  the  matter  of  personal  property  above 
mentioned. 

DCCCCXXIV.  Story  says  that,  with  regard  to  fViUs  of 
Personal  Property  made  in  a  foreign  state,  it  seems  to  be 
almost  a  matter  of  necessity  to  admit  the  same  evidence  to 
establish  their  validity  abroad  as  would  suffice  for  this  pur- 
pose in  the  domicil  of  the  testator  ;  otherwise  the  favourite 
doctrine  mobilia  seq^iuntur  personam  would  be  practically 
overthrown  ;  and  therefore  parol  evidence  has  been  admitted 
to  prove  the  manner  in  which  the  testament  is  made  and 
proved  in  the  place  of  the  testator's  domicil,  in  order  to  lay 
a  foundation  for  the  establishment  of  the  testament  else- 
where (r).  Still  the  reader  must  bear  in  mind  the  observa- 
tions of  Lord  Brougham  in  Yates  v*  Thomson. 

DCCCCXXV.  Upon  the  important  question  whether  the 
lex  fori  or  the  lex  loci  contractus  ought  to  govern  in  cases 
where  Prescription  or  a  Statute  of  Limitation  is  pleaded  or 
relied  upon,  the  reader  is  referred  to  what  has  been  said 
in  a  former  chapter  on  the  Discharge  of  Obligations  (x). 
But  it  may  be  well  to  notice  in  this  place,  that  with  respect 
to  English  Statutes  of  Limitation  the  English  courts  have 
ruled — 

1.  That  the  Statute  of  Limitations  (21  Jac.  L  c.  16,  s. 
7)  is  no  bar  to  a  party,  whether  he  be  a  subject  of  the  realm 
or  a  foreigner y  who  was  not  in  England  at  the  time  the 
cause  of  action  occurred,  and  who  continues  resident 
abroad  {t). 

2.  That  the  proviso  in  the  7th  section  of  the  21  Jac.  I. 
c  1 6,  which  allows  a  person  who  is  beyond  the  seas  when 
the  cause  of  action  accrued  to  bring  his  action  within  six 


(r)  §  636.— De  Sohry  v.  De  Laxstre^  2  Harris  4r  Johmon^s  {Amer.) 
Maryland  Bep.  191-196. 

(«)  P.  613. 

(t)  Le  Veux  v.  Berkeley ,  2  Ban,  <S;  L,  31 ;  5  Q.  B.  836  ;  8  Jurist, 
666  ;  13  Law  Jimm.  Q.  B,  213. 
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years  "  after  his  being  returned  from  beyond  the  Beas,**  in- 
cludes K  foreigner  who,  after  the  cause  of  action  accrued, 
comes  to  England  for  the  first  time  (u). 

DCCCCXXVI.  The  priorities  ajid  privileges  of  creditors, 
in  the  marshalling  and  distribution  of  assets,  are  considered 
by  Story  (x),  who  founds  his  opinion  on  a  passage  from 
Sodenburgh,  as  matters  relating  to  the  forms  and  order  of 
proceedings,  and  as  therefore  ruled  by  the  lexforu  This 
operation  appears,  however,  to  be  subject  to  some  qualifica- 
tions (y). 

DCCCCXXVII.  The  question  as  to  the  time  within 
which  an  appeal  must  be  instituted  is  clearly  among  the 
ordinatoria  litis y  and  determinable  by  the  lex  fori  {z). 

DCCCCXXVIIa.  The  question  whether  a  foreign 
suitor  have  or  have  not  in  a  particular  suit  a  legal  persona 
standi  in  judieio  ought,  I  think,  to  be  determined  (a)  by 
reference  to  the  law  of  his  own  country.  But  it  is  doubtful 
whether  such  would  be  the  ruling  of  an  English  court. 

A  case  came  before  an  English  court  in  which  the  ques- 
tion was  whether  a  husband  and  wife,  who  had  carried  on 
trade  as  partners  in  Spain,  could  sue  as  such  in  our  courts. 
It  was  ruled  they  could  not,  nor  maintain  a  joint  action 
against  persons  resident  in  this  country,  to  recover  the 
amount  of  a  balance  due  to  the  partnership  account,  without 


(u)  Lafond  v.  Ruddock,  13  C,  B.  813  ;  17  Juri^,  624 ;  22  Law 
Jou/m.  a  P.  217. 

See  also,  respecting  the  Statute  of  Limitations  where  party  is  he- 
yond  the  seas,  the  cases  of  Fannin  v.  Anderson,  7  Q.  B,  811 ;  9  Jurist, 
969 ;  14  Law  Jowm,  Q.  B.  282  ; 

TovmaendY,  Deacmi,  6  Dan,  <h  L,  669  ;  3  Exch,  706 ; 

8U>ry  V.  Fry,  1  Younge  dc  CoU.  N.  C.  C,  603  ; 

JBe  Fridon,  1  Prac.  Bep,  74. 

(flc)  S.  423  (6) ;  cf .  Cook  v.  Oregson,  2  Drwnfs  Bep.  286. 

(y)  As  to  liens  on  property  depending  on  the  lex  situs,  vide  atiU, 
p.  588 ;  as  to  cases  of  Bankruptcy,  p.  689  ;  and  as  to  Stoppage  in 
trawfitu,  p.  643. 

(z)  Tulloch  V.  HaHUy,  1  Orange  db  CoU,  C.  C.  114. 

(a)  Cf.  Bar,  §  117,  423-4. 
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proof  being  given  that  by  the  law  of  Spain  a  femme  covert 
is  permitted  to  trade ;  and  it  is  doubtful  whether  an  action 
could  be  maintained  by  both,  even  on  such  proof  being 
given  (ft). 

DCCCCXXVIIb.  In  the  case  of  the  Halley,  a  Norwe- 
gian barque  was  run  down  in  Belgian  waters  by  an  English 
steamship,  which  was  afterwards  arrested  at  the  suit  of  the 
owners  of  the  Norwegian  vessel  by  process  out  of  the  High 
Court  of  Admiralty  of  England.  The  defendants,  the  owners 
of  the  steamship,  pleaded  that  by  the  Belgian  and  Dutch 
laws  in  force  at  the  place  of  the  collision  their  ship  was 
compelled  to  take  on  board  and  be  navigated  by  a  pilot,  that 
she  was  being  navigated  by  a  pilot,  and  that  the  collision 
occurred  by  his  fault.  The  plaintiffs  replied  that  by  the  same 
laws  the  owners  of  tlie  wrongly  navigated  ship  were  still 
liable  for  the  damage,  notwithstanding  that  it  was  attribu- 
table to  the  pilot.  This  reply  was  objected  to,  and  it  was 
contended  that  the  law  of  the  place  of  the  commission  of  the 
delict  did  not  apply^  and  that  the  case  was  governed  by  the 
lex  fori,  i.e.,  by  the  English  law,  which  makes  such  a 
defence  as  that  set  up  in  this  case  a  good  one.  The 
Court  of  Admiralty  held  the  reply  good  and  overruled  the 
objection ;  but  on  appeal  the  Privy  Council  reversed  this 
decision  (e). 

But  with  regard  to  this  case  and  the  English  decisions  on 
pilotage  generally,  it  should  be  noticed  that  in  the  case  of 
the  China  the  Supreme  Court  of  the  United  States  of 
America  held  that  a  compulsion  by  local  law  (that  of  the 


(6)  Coslo  ds  Fintyro  v.  Be  Bemales,  1  C.  cfe  P.  266  ;  iJ.  db  M.  102, 
per  Abbott,  C,  J,     Sed  vide  aupra,  §  doccxcia. 

According  to  Mr.  Wharton,  the  question  whether  an  assignee  can 
sue  in  his  own  name  or  not  is  sometimes  technical,  sometimes  essential 
— in  the  former  case  the  lex  fori  would  prevail  See  §  735,  and 
note  (x). 

Bar  considers  the  question  apparently  in  the  same  light ;  §  117, 
42a-4. 

(c)  L,  R.  2  Adm.  p.  3  ;  2  P.  0.  p.  193.     Vide  aupra,  p.  625. 
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State  of  New  York)  to  take  on  board  and  be  navigated  by 
a  pilot  does  not  free  the  vessel  from  liability  to  a  maritime 
lien  for  a  collision  occasioned  by  her  wrongful  navigation, 
though  under  the  orders  of  the  pilot  {d). 


{d)  7  WaUacei  {Amet.)  Bep.  p.  53. 
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CHAPTER  XL VI. 

FOREIGN     JUDGMENTS. 

DCCCCXXVIII.  Ik  this  chapter  it  is  proposed  to  con- 
sider the  effect,  both  which  ought  to  be  and  which  is,  given 
by  the  tribunals  of  one  State  to  judgments  delivered  by  the 
tribunals  of  another  State  {a) ;  that  is,  the  practice  of  comity 
respecting  Foreign  Judgments.  The  subject,  regarded  from 
an  English  point  of  view,  would  have  been  properly  treated, 
in  the  former  chapter,  under  the  category  of  evidence ;  but 
regarded  more  generally,  and  with  reference  to  foreign  juris- 
prudence, it  seems  to  require  a  separate  and  distinct  con- 
sideration. 

DCdCCXXIX.  The  authority  of  a  judgment  in  time  of 


(a)  Danelli,  Comm,  lib.  xxii.  c.  v.  De  exceptUnie  rei  judiccUcBy  qx^ibus, 
adversus  quos,  qud  de  re,  competit 

Foelix,  ii.  s.  319. 

Kliiber,  Europdisches  VdUcerreckt,  59,  considers  a  foreign  judgment 
ought  to  be  executed  by  other  States  on  the  ground  of  its  being  a  con- 
vention between  the  parties,  or  an  arbitration  submitted  to  by  them. 

Pitihevro  Ferreira  treats  it  as  the  result  of  a  tacit  contract  on  the 
part  of  the  foreigner,  to  be  bound  by  the  law  of  the  State  in  which  he 
resides.     Notes  sur  Vattelf  p.  304. 

MassS,  ii.  s.  305,  is  also  of  this  opinion — qvad  contrahUur  in 
jtidicio. 

Generally  on  the  exceptio  rei  judkaUzy  cf.  Savigny,  v.  84,  209,  253, 
376,  378 ;  vi.  267,  271,  413. 

Merlin,  Qu.  De  Droit  v.  Jugement,  s.  14,  No.  1. 

Pothier,  Tr,  des  Obi.  p.  iv.  c.  iii.  s.  3. 

Bar.  V.  Da8  Endwrtheil,  seine  verbindliche  Kraft  und  VoUstreckungy 
§125. 

Whartony  chapters  x.  xi.  §§  789-838. 
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peace  is  derived  exclusively  from  the  civil  law  of  the  terri- 
tory in  which  it  is  given  ;  it  cannot,  therefore,  according  to 
strict  principles  of  international  law,  have  effect  or  opera- 
tion in  a  foreign  territory.  But  International  Comity ,  **  usu 
"  exigente  ethumanis  necessitatibus,^^  Bpesks  another  language, 
and  a  foreign  judgment  is  generally,  in  some  shape  or  other, 
and  with  more  or  less  restriction,  upholden  and  executed  by 
all  States. 

DCCCCXXX.  Both  from  the  jurisprudence  and  the 
positive  enactments  of  States  upon  this  subject,  the  general 
axiom  may  be  deduced — that  no  state  allows  a  foreign  judg- 
ment to  be  executed  within  its  territory,  except  under  the 
authority  and  by  the  order  of  it«  own  tribunal.  But  the 
practice  of  States  is  various  upon  this  subordinate  point — 
namely,  whether  the  foreign  judgment  shall  be  executed  at 
the  simple  request  of  a  party  (simple  demandeou  requite)  or 
the  formal  requisition  {commission  rogatoire)  of  the  foreign 
tribunal ;  or  whether  the  permission  to  execute  it  shall  be 
delayed  until  the  domestic  tribunal  has  examined,  more  or 
less,  the  grounds  upon  which  the  foreign  tribunal  founded 
its  decision  (b). 

DCCCCXXXL  It  follows,  from  the  principles  laid  down 
in  the  early  part  of  this  volume,  that  no  State  will  rec(^ise 
or  allow  to  be  executed  a  foreign  judgment  (c),  which  con- 
tains any  provisions  or  order  contrary  to  the  public  morals 
or  public  policy  of  the  realm  in  which  execution  of  it  is 
sought.  The  French  tribunals  have  furnished  a  strong 
illustration  of  this  principle;  the  Cour  de  Paris  having 
decided  that  it  was  unlawful  to  permit  the  execution  in 
France  of  a  Swiss  judgment  of  divorce  between  Swiss 
parties,  although  the  execution  was  only  requested  to  enforce 
the  payment  of  costs  awarded   against  one  of  the  parties, 


(6)  Pardesmu,  t.  vi.  No.  1486. 

Bevue  ^trangh-e,  t.  iii.  p.  127,  &c  (Avhry). 

Fcelix,  ii.  b.  320. 

(c)  Vide  anUf  p.  12. 
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and  although  by  a  treaty  between  (d)  France  and  Switzer- 
land it  was  expressly  provided  that  definitive  judgments  in 
civil  causes  should,  after  they  had  been  legalised  by  the 
competent  authority,  be  executed  in  France  {e). 

DCCCCXXXII.  It  seems  a  clear  proposition  of  reason 
and  law  that  the  foreign  judgment  when  recognised  must  be 
interpreted  and  considered,  as  to  its  effects,  according  to  the 
law  of  the  State  in  which  it  was  pronounced ;  Savigny  and 
Foelix  are  in  complete  accordance  upon  this  not  unimportant 
point  (/). 

DCCCCXXXIIL  In  order  to  understand  the  reasoning 
of  foreign  jurists  on  this  subject,  it  is  necessary  to  bear  in 
mind  the  distinction  between  two  effects  ascribable  to  a 
foreign  judgment. 

1.  It  may  be  pleaded  as  an  exceptio  reijudicatcB,  or,  as  it 
is  said  in  England,  a  plea  in  bar. 

2.  It  may  be  given  effect  to  and  executed  in  the  same 
manner  as  a  domestic  judgment  (^). 

DCCCCXXXIV.  The  great  majority  of  States  (A)  give 
effect  to  a  foreign  judgment  in  all  cases  in  which  the  follow- 
ing conditions  have  been  fulfilled: — 

(d)  July  18,  1828. 

(e)  Fodix,  iL  p.  43  (ed.  Demangeat),  n.  a. — Dev,  Car.  zlix.  21L 
(/)  Savigny y  viii.  s.  3736. 

Faslix,  ii.  s.  324 

(g)  "  De  tout  ce  qui  pr^^de,  11  resulte  que  les  jugemens  strangers, 
alors  mdme  qu'ils  n'ont  pas  4i4  d^dar^s  ex^cutoires  par  un  tribunal 
fran^ais,  font  foi,  jusqu'k  preuve  contraire,  et  qu'ils  ont  I'autorit^  de 
la  chose  jug^e.*' — MassS,  ii.  a.  305  in  fine. 

See,  too,  Martens,  1.  ilL  s.  94 :  he  says,  when — 1,  the  tribunal  is 
competent ;  2,  the  foreigner  has  been  duly  heard  ;  3,  the  cause  duly 
and  definitively  decided — **  il  ne  peut  point  appartenir  h  une  puissance 
dtrang^re  d'admettre  chez  elle  un  second  proems  sur  la  mSme  cause, 
et  celui  qui  I'intenterait  peut  dans  tous  les  pays  dtre  repousstf  par 
exceptio  rei  judicatce  que  la  sentence  ait  port^  contre  un  sujet  ntf  dans 
le  pays  ou  contre  un  domicilii." 

{h)  Fcelix,  ii.  s.  327. 

Merlin,  Qu»  De  Droit  v.  Jugement,  s.  14,  No.  1,  3e  ed.  p.  20. 

Bynkerakoek  de  Foro  Leg.  c.  i.  ;  Fonim  Compet^nSj  origo  et  naiura^ 
Siibjectio  duplex — 1,  rei ;  2,  persona. 
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1.  The  tribunal  which  pronounced  the  judgment  must 
have  been  competent,  according  to  the  law  of  the  State  to 
which  it  belonged  (t),  to  decide  upon  the  matter  adjudicated 
upon. 

2.  The  tribunal  must  be  duly  seised  or  possessed  of  the  sub- 
ject of  its  decision.  The  jurisdiction  of  it  must  be  properly 
founded.  It  is  not  competent  to  a  tribunal  to  cite  before  it 
a  person  who  belongs  neither  hj  birth,  nor  domicil,  nor 
temporary  residence,  to  the  State  from  which  it  derives  its 
jurisdiction,  unless  he  have  property,  or  has  incurred  some 
obligation  within  the  limits  of  the  State,  concerning  which 
there  is  a  litigation  before  this  tribunal  (A). 

3.  The  foreigner  who  was  a  party  to  the  suit  must  have 
been  fairly  heard  before  the  tribunal  according  to  the  laws 
of  the  State,  and  on  an  equality  in  every  respect,  including 
the  right  of  appeal,  with  a  native  subject. 

The  tribunal  must  have  decided  upon  the  very  sulyect- 
matter  which  it  is  attempted  to  litigate  upon.  It  must  have 
decided  definitively  and  either  in  the  last  resort  {en  dernier 
ressort)y  or,  which  is  the  same  thing,  without  any  appeal  pro- 
secuted from  its  decision  to  the  superior  courts  of  the  State 
in  which  it  was  pronounced. 

When  these  conditions  are  united,  the  exceptio  reijudicat4Z 
ought  to  be  in  all,  and  is  in  most.  States  admitted  as  a  com- 
plete bar  to  a  second  litigation  upon  the  subject  so  adjudi- 
cated upon. 

DCCCCXXXV.  To  these  three  conditions  some  States 
add  another,  namely,  that  of  reciprocity.  In  them  it  is 
absolutely  necessary  for  the  validity  of  the  plea  exceptio  rei 
jvdicatcB,  in  the  case  of  a  foreign  judgment,  that  the  State 
whose  tribunal  has  pronounced  it  should  itself  admit  the 
validity  of  the  like  plea  in  its  own  tribunals. 

Austria,  Prussia,  and   most  of  the  German  States  go- 


(i)  lb.  BB.  321,  327. 

(k)  Vide  post,  Vallee  v.  Dximergue,  4  Excheq%ier  Eep.  p.  290. 
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a 

verned  by  the  common  law,  Denmark  and  Switzerland  adopt 
this  rule* 

DCCCCXXXVI.  France,  Spain,  Portugal,  Russia, 
Sweden,  Norway,  Belgium,  Italy  (/),  and  the  canton  of 
Geneva  do  not  require  or  admit  the  principle  of  reciprocity 
as  necessary  for  the  plea  of  exceptio  rei  judicat{B.  England, 
Scotland^  and  the  United  States  of  North  America  go  a 
step  further  lind  practically  execute  (m)  a  foreign  judgment 
delivered  by  the  tribunal  of  a  State  which  does  not  itself 
give  effect  to  a  foreign  judgment  as  constituting  an  exceptio 
ret  judicata, 

DCCCCXXXVII.  It  has  been  said  that  in  some  way 
or  other  all  civilised  States  uphold  foreign  judgments  ;  but 
they  do  not  therefore  allow  them  to  take  eifect  as  if  they 
were  domestic  judgments ;  they  do  not  concede  to  them  what 
the  French  call  V  execution  paree  {executio  par  aid).  Gene- 
rally speaking,  such  an  examination  into  a  foreign  judgment 
is  instituted  as  suffices  to  show  that  it  does  not  contravene 
the  public  policy  of  the  State  in  which  it  is  to  be  executed, 
and  that  it  is  clothed  with  the  proper  authority  of  the  tri- 
bunal from  which  it  emanates. 

DCCCCXXXVI  IL  That  the  form  and  manner  of  its 
execution  are  exclusively  governed  by  the  law  of  the  State 
which  recognises  and  executes  the  judgment  is  a  clear  pro- 
position of  public  as  well  as  International  Law,  and  does 
not  appear  to  have  been  ever  controverted. 

DCCCCXXXIX.  The  jurisprudence  and  practice  of 
States  may  be  divided  under  three  heads : 

1.  Of  those  which  act  upon  the  principle  of  reciprocity 
in  recognising  foreign  judgments. 

2.  Of  France,  and  other  States  which  follow  its  example ; 
these  refuse  to  recognise  the  authority  of  the  foreign 
judgments  {Tautorite  de  la  chose  juffee). 


(0  Codice  CimU,  IHsp.  Gen,  Art.  10  ;  Cod.  Art.  1360,  1351.  The  Two 
Sicilies  and  Tuscany  had  the  same  rule, 
(w)  Vide  past. 
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3.  Of  England  and  the  United  States  of  North  America, 
which  recognise^  without  regard  to  the  principle  of  recipro- 
citj,  the  authority  of  the  judgment  of  a  competent  foreign 
tribunal. 

DCCCCXL.  With  respect  to  the  practice  and  jurispru- 
dence of  France  upon  this  subject,  it  is  most  emphatically 
condemned  by  Foelix,  as  contrary  both  to  the  true  interpre- 
tation of  the  municipal  law  of  France  {n)  and  to  the  just 
demand  of  comity,  as,  in  fact,  descrying  of  unmitigated  con- 
demnation (o).  It  would  appear,  however,  upon  the  authority 
of  M.  Mass6  (/?),  that  practically  France  gives  almost  as 
much  effect  to  foreign  judgments  as  England ;  France  does  not 
admit  the  authority  of  foreign  judgments  as  such;  they 
must  be  rendered  capable  of  execution  {executoires)  by  the 
decision  of  a  French  tribunal ;  but  before  this  has  taken 
place  they  are  received  as  evidence^  only  to  be  rebutted  by 
the  strongest  counter-evidence  of  the  facts  on  which  they 
are  founded  and  which  they  verify.  Whether  they  ought 
to  be  clothed  with  the  authority  of  a  domestic  judgment, 
without  being  revised  and  the  facts  re-examined,  or  whether 
they  ought  to  to  be  simply  and  without  examination  clothed 
with  the  authority  of  the  pareatis  of  a  French  judgment,  is 
a  question  which  has,  more  than  any  other,  divided  the 
opinions  of  French  jurists.  M.  Mass^'s  opinion  is,  that  the 
French  tribunal  ought  to  satisfy  itself  that  the  foreign 
judgment  contains  affirmatively  and  negatively  the  requisi- 
tions which  have  been  mentioned  above  (9),  and  then  to 


(n)  The  solution  of  this  question  depends  upon  the  true  consinictioii 
of  AH.  2123  of  the  Code  CivU,  and  AH.  546  of  the  Code  de  ProcSdure, 
as  compared  with  the  ancient  law  of  France. 

(0)  **  Suivant  nous  oette  interpretation  est  contraire  au  sens  littoral 
de  la  loi,  a  son  esprit,  aux  rapports  de  bon  voisinage  qui  existent  ou 
doivent  ezister  entre  les  diverses  nations  pour  leur  utility  r^ciproque, 
et  enfin  ai;x  usages,  suivis  dans  la  majeure  partie  des  £taiB  de  FEu- 
rope." — Fcdix,  i.  s.  347. 

(p)  II.  MoiseS,  s.  305. 

(q)  Vide  anU. 
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grant  its   exequatur  (r)  for  the  execution  of  the  judg- 
ment. 

DCCCCXLl.  No  country  has  been  more  liberal  than 
England  in  giving  effect  to  the  decisions  of  foreign  courts. 
This  will  be  found  the  just  conclusion  from  the  decisions 
which  have  taken  place  in  British  courts^  from  the  time  of 
the  decision  of  Weir*8  Case,  in  the  reign  of  James  I.,  to  the 
decision  in  Vallee  v.  Dumergue  («),  in  the  English  Court  of 
Exchequer^  in  the  year  1849,  and  Barber  y.  Lamb,  in  the 
Court  of  Common  Pleas,  in  1860. 

DCCCCXLII.  Great  doubts,  indeed,  long  existed,  and 
perhaps  are  not  now  wholly  removed,  as  to  the  degree  of 
effect  which  should  be  given  to  foreign  sentences  in 
England ;  whether  they  should  be  wholly  conclusive,  or  be 
considered  as  primA  facie  evidence  only,  and  liable  to  be  re- 
butted. 

It  will  be  found,  I  think,  upon  examination  of  all  the 
cases,  that  the  doubt  has  arisen,  partly  from  a  want  of  dis- 
crimination of  the  principle  applicable  to  judgments  in  rem, 
in  personam  y  and  inter  partes 'y  and  partly  from  not  suffi- 
ciently distinguishing  between  the  propriety  of  questioning 
a  foreign  judgment  upon  the  facts  and  merits ;  and  of 
questioning  it  upon  the  ground  of  want  of  jurisdiction^ 
either  intrinsically  {t\  or  over  the  parties  (w),  or  upon  the 


(r)  II.  MasUy  s.  306. 

(«)  Story's  Conflict  of  LawSy  c.  xv. 

KerU's  CommeiitarieSy  d;c,  vol.  ii.  part  iv.  8.  27. 

Starkxe  on  Evidence,  vol.  i.  p.  270. 

Taylor  on  Evidencey  vol.  ii.  ss.  1242-1261. 

Burgees  Commentari^  mi  Foreign  and  CoUyixicd  Law,  vol.  iii.  p.  1044. 

SmiiWa  Leading  CaseSy  vol.  ii.  note  on  the  D-uchess  of  Kingston's 
(Jose, 

(t)  Ha/oelock  v.  Bodktooody  8  Dv/mford  cfc  East,  p.  268. 

Bowles  V.  Orr,  1  Yownge  &  Col.  R.  464. 

{m)  General  Steam  Navigation  Covnpany  v.  OuiUon,  11  Mee  <&  W, 
894  :  "  It  becomes,  therefore,  unnecessary  to  give  any  opinion  whether 
the  pleas  are  bad  in  substance  ;  but  it  is  not  to  be  understood  that  we 
feel  much  doubt  on  that  question.      They  do  not  state  that  the 
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ground  of  its  misunderstanding  the  English  Law ;  or  upon 
the  ground  of  the  absence  of  the  common  requisites  of 
justice^such  as  a  litigating  party  being  judge  {r) ;  or  the  de- 
fendant not  being  cited  (y) ;  for  manifest  error  as  to  Law  {z) ; 
for  not  being  conclusive  in  the  country  where  it  has  been 
pronounced  (a)  ;  that  the  matters  in  issue  before  the  foreign 
tribunal  were  not  the  same  {b) ;  that  the  proceedings  in  the 
foreign  court  were  not  taken  for  the  same  purpose  as  the 
suit  in  which  its  judgment  is  sought  to  be  made  conclusive, 
though  the  issue  were  the  same  (c);  for  being  between 

pl&intiflb  were  French  subjectB,  or  resiant,  or  even  present  in  France, 
when  the  suit  began,  so  as  to  be  bound  by  reason  of  allegianoe,  or 
domicil,  or  temporary  presence,  by  a  decision  of  a  French  Court ;  and 
they  did  not  select  the  tribunal  and  sue  as  pl&intiffii ;  in  any  of  which 
cases  the  determination  might  have  possibly  bound  them.  They  were 
mere  strangers,  who  put  forward  the  negligence  of  the  defendant  as 
an  answer  in  an  adverse  suit  in  a  foreign  country,  whose  laws  they 
were  under  no  obligation  to  obey."  See  Schibsby  v.  Wedenhohf  L,  K. 
6  g.  B.  155  (1870). 

(x)  Price  v.  Dewhtirst,  8  Simon's  Bep.  279. 

(y)  Buchanan  v.  Blocker,  1  CampbeWs  Bep,  67. 

Becquet  v.  Macarthy,  2  Bam  db  Adol.  Bep,  957. 

Schibsby  v.  Wedei\koh,  L.  B.  6  Q.  B.  155  (1870). 

Though  the  Court  of  Chancery  will  not  enforce  a  decree  of  a  foreign 
court  obtained  against  a  party  in  his  absence  and  without  notice,  yet 
where  it  finds  that  the  proceedings  in  the  foreign  court  were  rendered 
necessary  by  his  resistance  to  a  proper  demand,  it  will  order  him  to 
pay  the  costs  of  those  proceedings  by  way  of  damages. 

GHffin  V.  Brady,  39  L,  J.  (Chanc,),  136  (1871). 

(z)  See  especially  NoveUi  v.  Bossi,  2  Bam,  <£r  Adol.  Bep.  757.  Cf. 
note  to  this  case  for  error  of  French  Court  as  to  English  Law.  See, 
however,  Chdard  v.  Gray,  L.  B.  6  Q.  B.  1391,  infra,  p.  738. 

It  was  holden  in  Simpson  v.  Fogo  (1  J,  d;  H,  IS;  1  H.  d!  M.  195) 
that  a  foreign  judgment  might  be  examined  and  set  aside  for  error  on 
the  face  of  it  by  reason  of  its  disregard  of  the  comity  of  natioi^s. 
See  Liverpool  Marine  Credit  Co.  v.  Himter,  L.  R  3  Ch.  App,  479. 

Alison  V.  Ftmiival,  4  Tyrwhitt  Bep.  751,  shows  that  an  error  as  to 
its  own  law  by  a  foreign  tribunal  must  be  very  manifest  indeed  to 
induce  the  English  Court  to  set  aside  the  judgment  on  this  ground. 

(a)  PUimmer  v.  Woodbume,  4  Bam.  <fc  Cress.  Bep.  625. 

(b)  Bicardo  v.  Qardas,  12  CI.  dc  Firm.  Bep.  368. 

(c)  In  this  case  it  would  seem  not  to  be  conclusive  :  Behrens  v. 
Sieveking,  2  Myl.  d;  Cr.  Bep.  602. 
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different  parties ;  or  on  the  ground  of  fraud  (rf) ;  or  that  it 
was  so  grossly  defective  as  to  leave  in  doubt  what  had  been 
decided  (e), 

DCCCCXLTII.  With  respect  to  impeaching  foreign 
judgments  upon  the  merits^  the  state  of  the  English  law 
appears  to  be  this :  That  where  all  the  conditions  above 
mentioned  have  been  complied  with,  the  foreign  judgment 
inter  partes  would  be  considered  as  conclusive  and  unim- 
peachable (/),  and  as  following  under  the  maxim  of  the 
Roman  law,  "  res  judicata  pro  veritate  accipitur  "  (ff).  This 
opinion  is  supported  not  only  by  principle  and  analogy,  but 
by   the  preponderating  authority  of  the  actually  decided 


(d)  But  in  Douglas  v.  Forrest^  4  Bi/ng.  Rep.  686,  proceedings  were 
oarried  on  against  a  party  without  any  personal  notice  of  the  suit,  and 
in  his  absence,  where  there  had  been  only  a  Scotch  warning,  the  judg- 
ment was  enforced  ;  but  Chief  Justice  Best  said  (p.  703) :  ''  To  be  sure, 
if  attachments  issued  against  persons  who  never  were  within  the  juris- 
diction of  the  Ck>urt  issuing  them,  could  be  supported  and  enforced  in 
the  country  in  which  the  person  attached  resided,  the  legislature  of 
any  counti^  might  authorise  their  courts  to  decide  on  the  rights  of 
parties  who  owed  no  allegiance  to  the  government  of  such  country, 
and  were  under  no  obligation  to  attend  its  courts  or  obey  its  laws. 
We  confine  our  judgment  to  a  case  where  the  party  owed  allegiance  to 
the  country  in  which  the  judgment  was  so  given  against  him,  from 
being  bom  in  it,  and  by  the  laws  of  which  country  his  property  was, 
at  the  time  those  judgments  were  given,  protected.     The  debts  were 
contracted  in  the  country  in  which  the  judgments  were  given,  whilst 
the  debtor  resided  in  it."    So  if  the  party  were  subject  to  the  juris- 
diction when  the  suit  commenced.  Cowan  v.  Bravdwood,  1  M,  d:  G. 
892,  or  where  the  party  agreed  to  receive  a  particular  notification, 
VallSe  V.  DumerguCy  4  Excheqtter  Bep,  303.     See  Copm  v.  Strachany 
(hpin  V.  Adcmson,  L.  R.  Weekly  Notes,  1874,  p.  118 ;  22  W.  R,  668. 
(e)  Obicmi  v.  Bligh,  8  Bmgham's  Rep.  335. 

(/)  WaJker  v.  Witter ,  1  Douglas,  1  (Lord  Mansfield)  ;  Hotdditch  v. 
Marq^ids  of  Donegcdy  8  Bligh,  N.  S.  470 ;  Don  v.  Lippmann,  5  CI.  d^ 
Fm.  1,  20,  are  the  cases  which  carry  with  them  the  most  weight  the 
other  way,  but  less,  however,  upon  a  careful  examination,  than  is 
usually  ascribed  to  them. 

(g)  Dig.  1.  i.  t.  v.  s.  xxv.  :  '^Ingenuum  aocipere  debemus  etiameum, 
de  quo  sententia  lata  est,  quamvis  fuerit  libertinus,  quia  res  judicata 
pro  veritate  accipitur." 
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cases,  and  especially  of  those  which  have  been  adjudicated 
upon  since  the  year  1840.  The  reasoning  of  Mr  Starkie — 
and  it  would  not  be  easy  to  cite  a  higher  authority  on  this 
point — is  as  follows ; — 

The  principle  upon  which  a  judgment  is  admissible  at 
all  isy  that  the  point  has  already  been  decided  in   a  suit 
between  parties  or    their  privies   by    some    competent 
authority,  which  renders  future  litigation    useless   and 
vexatious.     If  this  principle  extends  to  foreign  as  well  as 
domestic  judgments,  as  it  plainly  does,  why  is  it  to  be  less 
operative  in  the  former  than  in  the  latter  case  ?     If  it  does 
not  embrace  foreign  judgments,  how  can  they  be  evidence 
at  all  ?     By  admitting  that  such  judgments  are  evidence 
at  all,  the  application  of  the  principle  is  conceded  :  why, 
'^then,  is  its  operation  to  be  limited  as  if  the  foreign  tribunal 
had  heard  nothing  more  than  an  ex  parte  statement  and 

proof"  (A)? 

Most  unquestionably,  however,  such  judgments  would  be 

considered,  according  to  all  the  cases,  as  constituting  tlie 

strongest  primd  facie  evidence  of  the  right  that  could  be 

produced,  and  as  throwing  a  very  heavy  burthen  of  disproof 

upon  the  party  opposing  it.     It  is,  moreover,  a  general  rule 

of  English  Courts  to  regard  the  substance  rather  than  the 

form  of  foreign  judgments  (i).     And  it  seems  clear  that 

where  a  foreign  judgment  was  offered  to  prove  the  same 

fact,  but  for  a  different  or  collateral  purpose,  then,  if  the 

judgment  had   been   delivered  by   a  court    of   exclusive 

jurisdiction,    it   would   be  conclusive    evidence   upon   the 

question  so  incidentally  arising  {j\ 

DCCCCXLIV.  A  recent  case  shows  very  clearly  the 

different  aspects  under  which    a  foreign  judgment  in  rem 

and  one  in  personam  are  judically  considered  in  England. 

**  In    1853,    and    until    November,    1854,    C,   a   British 

"subject,  was   sole   and  registered  owner  of  the   British 

.  -  -■  ■  ■  ■     -- 

(h)  Starkie*8  Law  of  Evidence,  vol.  i.  pp.  273-4. 

(i)  Henley  v.  Soper,  8  Bam,  dc  Cress.  Rep,  20  (Lord  Tenterden). 

( j)  Starku^s  Law  of  Evidence,  vol.  i.  p.  2776. 
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''ship  A.  In  December  1853  the  ship  sailed  for  Australia, 
''  and  thence  to  Madras.  In  Australia  the  master  drew  a 
bill  of  exchange  on  C.  in  favour  of  L.,  residing  in 
Australia.  C.  never  accepted  the  bill,  and  it  was 
dishonoured  at  maturity.  In  November  1854  C,  being 
still  owner  and  registered  as  owner,  mortgaged  the  ship 
to  H.,  who  was  registered  as  mortgagee.  In  February 
1855,  H.  sold  the  ship  to  E.,  who  was  then  registered  as 
owner.  E.,  in  April  1856,  transferred  the  ship  to  the 
plaintiff,  but  the  transfer  of  the  plaintiff  was  not  registered 
till  April  1857.  On  the  10th  of  May  1855  C.  was 
adjudged  a  bankrupt.  On  the  4th  of  May  1855  the 
ship  arrived  at  Havre,  in  France,  and  B.,  who  resided  in 
England,  and  was  holder  of  the  bill  of  exchange,  indorsed 
it  to  T.,  a  French  subject  domiciled  in  France,  who  began 
a  suit  on  the  bill  in  France  against  the  master,  who 
appeared  but  allowed  judgment  to  go  against  him  without 
'^  defence,  and  was  condemned  to  pay  the  amount  of  the 
bill ;  and  in  consequence  the  ship  was  seized  and  detained 
in  the  custody  of  the  French  court.  Neither  C,  nor  H., 
nor  E.,  nor  plaintiff  was,  before  the  judgment,  served 
with  any  summons  or  process,  nor  had  they  any  oppor- 
tunity of  appearing  in  the  suit  or  objecting  to  the 
judgment.  By  the  French  law,  the  ship  could  not  be  sold 
until  the  judgment  was  confirmed  and  the  sale  of  the  ship 
"  ordered.  T.  caused  C,  who  appeared  by  the  ship's  papers 
and  certificate  of  registry  to  be  sole  owner,  to  be  sum- 
moned, as  also  C.'s  official  assignee;  but  he  did  not 
'^  summon  H.  or  E.  or  the  plaintiff.  Judgment  by  default 
"  was  given,  by  which  the  ship  was  to  be  sold.  The  plaintiff 
"  began  a  suit  in  France  to  replevy  the  ship  from  custody, 
"  which  was  decided  against  him,  and  the  ship  was  sold ;  and 
'^  the  defendants  bought  her,  and  refused  to  give  her  up  to 
'^  the  plaintiff  on  demand.  The  plaintiff  brought  trover,  in 
"England,  for  the  ship.  The  Court  of  Common  Pleas 
"  decided  in  his  favour.  But  this  decision  was  reversed  by 
"  the  Exchequer  Chamber,  on  the  ground  that  the  judgment 

VOL.  IT.  3  B 
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'^  was  substantially  a  judgment  in  rem  ;  and  the  decision  of 
**  the  Exchequer  Chamber  was  upholden  by  the  House  of 
«  Lords"  (A). 

DCCCCXLIVa.  In  Godard  v.  Gray  (I)  all  parties  were 
before  the  Foreign  Court,  but  the  Foreign  Court  erroneously 
sustained  the  English  law.  The  judgment  was^  however, 
upholden. 

In  this  case,  the  declaration  was  on  a  judgment  of  a 
French  Court  having  jurisdiction  in  the  matter.  A  plea 
set  out  the  judgment,  from  which  it  appeared  that  the  suit 
was  for  the  breach  by  the  shipowner  of  a  charter-party 
made  in  England,  in  which  was  a  clause :  "  Penalty  for  the 
non-performance  of  this  agreement,  estimated  amount  of 
freight ; "  and  that  the  court  had  treated  this  clause 
contrary  to  the  English  law,  as  fixing  the  amount  of 
damages  recoverable,  and  had  given  judgment  accordingly 
for  the  amouut  of  freight.  The  proceedings  showed  that 
both  parties  had  appeared  and  been  heard  before  the  judg- 
ment was  pronounced,  but  no  objection  was  taken  by  the 
defendant  to  the  mode  of  assessing  the  damages.  It  was 
holden  by  Blackburn  and  Mellor,  JJ.,  that  the  defendant 
could  not  set  up,  as  an  excuse  for  not  paying  money 
awarded  by  a  judgment  of  a  foreign  tribunal  having 
jurisdiction  over  him  and  the  cause,  that  the  judgment  pro- 
ceeded on  a  mistake  as  to  the  English  law,  which  was  really 
a  question  of  fact ;  and  that  it  made  no  difference  that  the 
mistake  appeared  on  the  face  of  the  proceedings.  By 
Hannen,  J.,  that  the  French  Court  could  only  be  informed 
of  foreign  law  by  evidence;  and  the  defendant,  having 
neglected  to  bring  the  English  law  to  the  knowledge  of  the 
French  Court,  could  not  impeach  the  judgment  given 
against  him  on  the  ground  of  error  as  to  that  law. 


(k)  Cagtrique  v.  Imrie,  L,  B.  4  H.  L.  p.  414 ;  S  C.  B.  N.  S.  pp. 
1,406. 

(I)  Oodard  v.  Gray  (L,  R  6  Q,  B,  139);  40  L.  J.  (Q,  B,),  62 
(1870). 
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DCCCCXLV.  In  the  event  of  the  foreign  judgment 
being  in  favour  of  the  plaintiff  and  made  the  foundation  of 
his  suit  in  England^  as  he  cannot  issue,  as  has  been  seen, 
execution  upon  it  here,  he  must  enforce  it  by  bringing  a 
fresh  action,  technically  called  an  action  of  assumpsit  (w), 
for  the  recovery  of  what  is  due  to  him  under  the  judgment. 
In  that  action  the  judgment  forms  evidence,  or  is  in  the 
nature  of  evidence,  of  a  contract  between  the  parties.  It  is 
important  to  observe,  however,  that  the  foreign  judgment 
does  not  operate  as  a  merger  of  the  original  ground  of  action ; 
but  if  the  plaintiff  sue  on  the  original  ground,  it  may 
possibly  be  competent  to  the  defendant  to  controvert  it, 
notwithstanding  the  judgment ;  though*  even  then  it  would 
be  primd  facie  evidence  for  the  plaintiff  («). 

DCCCCXLVI.  If  the  foreign  judgment  be  set  up  by 
way  of  defence  to  a  suit  in  an  English  Court,  such  a  judg- 
ment pronounced  adversely  to  the  party  who  brings  the  suit 
for  the  second  time  in  England  will,  if  properly  pleaded,  be 
conclusive  against  him.  If  it  be  not  pleaded,  but  put  in 
evidence,  it  will  be  cogent  but  not  conclusive  evidence  on 
behalf  of  the  defendant  {o).  And  it  is  probable,  though 
the  point  has  not  been  expressly  decided,  that  if  a  foreign 
judgment  had  been  recovered  against  the  defendant,  but 
had  also  been  satisfied,  the  fact  might  be  pleaded  as  a  bar  to 
a  second  suit  in  this  country. 

DCCCCXLVII.  The  distinction  commented  upon  in 
the  last  two  sections  between  an  original  ground  of  action 
being  merged  in  a  foreign  judgment,  and  such  judgment 


(m)  The  English  Court  of  Chancery  will  entertain  a  biU  founded  on 
a  degree  of  a  Foreign  Court  of  Equity,  for  the  puipose  of  giving  effect 
to  it,  in  regard  to  English  property. 

Houlditch  V.  Ma/rquis  of  Donegal,  8  Bligh,  N.  S.  301. 

Heviderson  v.  Henderson,  6  Qiveen^s  Bench  Rep.  297. 

Pa/kd  V.  Boy,  16  Beavan's  Bep.  439. 

(n)  Smith  v.  NichoUs,  6  Bingharti^s  Rep.  208. 

Smithes  Leading  Cases,  vol.  i.  note  in  the  Duchess  of  Kingston's  Case. 

(o)  Smith  V.  NichoUs,  tibi  s^tpra. 

Taylor  on  Evidence,  vol.  ii.  pp.  1479,  1480  (ed.  1868). 
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being  set  np  in  defence^  is  clearly  shown  in  the  following 
recent  decision  (p).  The  plea  to  a  declaration  for  money 
had  and  received  was,  that  the  plaintiff  had  impleaded  the 
defendant  for  the  identical  causes  of  action  as  then  sued  for, 
and  recovered  from  and  been  paid  by  the  defendant  the  sum 
of  45/.  and  costs,  in  the  Supreme  Court  of  Constantinople, 
established  under  6  &  7  Vict.  c.  94.  The  plea  was  demurred 
to ;  but  it  was  holden  that  a  good  answer  to  the  action  was 
disclosed  by  it. 

Chief  Justice  Erie  (with  whom  the  other  judges  agreed) 
said : — "  I  am  of  opinion  that  this  plea  is  good,  and  that  the 
judgment,  therefore,  should  be  for  the  defendant.  It  was 
objected  that  it  was  not  stated  sufficiently  clearly  that  the 
Court  had  jurisdiction.  We  hold  that  it  was  sufficiently 
"  stated,  and  in  the  cajse  o(  Robertson  v.  Struth,  5  Q.  J3.  941, 
it  was  decided  that  the  declaration  for  debt  on  the  judg- 
ment of  a  foreign  court  need  not  state  that  the  judge  had 
jurisdiction  over  the  court ;  and  if  there  is  any  objection 
as  to  its  not  having  been  clearly  stated,  the  case  referred 
^^  to  is  a  sufficient  authority  to  show  that  such  objection 
would  not  be  valid.  Here  is  the  judgment  of  a  foreign 
court  upon  the  issue  between  the  parties,  and  payment  of 
the  sum  recovered,  which  appears  to  me  to  be  a  satisfac- 
tion of  the  debt ;  and  as  to  the  court  having  authority  to 
adjudicate,  the  plaintiff  has  chosen  his  court,  and  has  had  the 
judgment  of  that  court,  and  the  other  party  has  paid  what 
"  was  awarded.  In  Henderson  v.  Henderson,  11  Q.  B.  1015, 
the  judgment  turned  upon  the  point  that  it  must  be  pre- 
sumed that  a  foreign  court  had  authority  over  the  matter. 
The  great  distinction  between  that  case  and  the  present  one 
is,  that  the  defence  does  not  rest  on  the  principle  of  the  cause 
of  action  being  merged  in  the  judgment,  but  on  the  principle 
of  there  having  been  judgment  by  the  court  to  which  the 
plaintiff  himself  resorted,  and   the  sum  recovered  under 


(p)  Barber  v.  Lomb,  8  C.  B,  N,  iSf.  95 ;  29  L,  J.  C,  P.  234  (1860). 
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'^  that  judgment  having  been  paid  by  the  defendant.  This 
'^  seems  to  me  to  be  analogous  to  a  case  where  the  parties 
*^  have  resorted  to  an  arbitration^  and  the  arbitrator  has  made 
his  awards  and  the  sum  has  been  paid,  which  is  binding 
upon  both  parties ;  and  it  is  contrary  to  any  principle  of 
^^  law  that  a  party  who  has  chosen  his  own  tribunal,  and  has 
**  got  what  was  awarded  to  him,  should  be  allowed,  if  he  is 
''  dissatisfied  with  the  decision,  to  go  to  another  tribunal  for 
"  the  purpose  of  trying  to  get  another  award,  which  would 
**  be  more  satisfactory  to  him.'' 

DCCCCXL VIII.  In  the  case  of  Alison  v.  Fumival  an 
action  was  brought  in  the  English  Court  of  Exchequer  by 
the  provisional  syndics  of  a  bankrupt  named  Beuvain  against 
a  person  named  Furnival,  founded  upon  the  award  of  French 
arbitrators^  who  alone,  according  to  the  French  law,  were 
capable  of  deciding  certain  differences  growing  out  of  the 
partnership  of  the  bankrupt  and  the  defendant.  The 
decision  of  the  court  is  so  important  and  so  clear  upon  the 
principles  of  English  jurisprudence,  respecting  questions  of 
foreign  evidence  and  foreign  judgments,  that  it  is  here  given 
at  length : — 

Many  objections  were  taken  in  this  case  to  the  right  of 
the  plaintiff  to  recover.  It  was  contended,  first,  that  the 
agreement  was  not  proved.  Secondly,  that  this  was  con- 
sidered as  an  action  on  the  award  only,  and  that  the  arbi- 
trators were  not  duly  appointed.  Thirdly,  that  the  award 
was  not  made  pursuant  to  the  submission,  and  was  there- 
fore void.  Fourthly,  that  the  plaintiffs  had  no  right  to 
maintain  the  action.  Fifthly,  that  the  declaration  was  not 
proved.  We  have  considered  these  objections,  and  are  of 
**  opinion  that  they  are  not  well  founded,  and  that  the  rule 
must  be  absolute  to  enter  a  verdict  for  the  plaintiffs.  . 

The  first  objection  is,  that  the  agreement  was  not  properly 

proved.     This  divides  itself  into  two  branches ;  one,  that 

^*  even  if  there  were  no  evidence  of  a  duplicate  original  in 

existence,  this  proof  would  not  have  been  sufficient,  because 

the  original,  deposited  with  the  notary,  ought  to  have  been 
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"  produced,  or  clear  proof  given  that  by  the  written  law  of 
"  France  it  could  not  be  removed.  Another  branch  of  this 
objection  is,  that  it  was  proved  that  there  was  another 
original  of  this  agreement  in  existence,  and  that  the  <x>py 
was  only  secondary  evidence  and  not  admissible  until  the  ori- 
ginal was  accounted  for,  and  that  no  such  notice  was  given. 
'^  It  seems  to  be  clear  that  this  document  was  not  acknow- 
"  ledged  before  a  notary,  and  is  therefore  not  to  be  deemed 
*'  a  notarial  act.  It  was  simply  deposited  for  safe  custody ; 
**  but  there  was  sufficient  evidence  on  the  testimony  of  M. 
Colin  that  it  is  the  established  usage  in  France,  though 
without  any  provision  of  the  written  law,  not  to  allow  the 
removal  of  documents  so  deposited,  and  consequently  to  let 
in  secondary  evidence  of  the  contents,  for  such  evidence  is 
"  admissible  where  it  is  in  effect  out  of  the  power  of  a  party 
"  to  produce  the  original)  and  that  was  suflSciently  proved  in 
this  case  to  the  satisfaction  of  the  learned  judge  whose 
province  it  was  to  decide  upon  this  question,  and  we  can- 
«  not  say  that  his  decision  was  wrong. 

"  The  second  branch  of  this  objection  is,  that  Acre  was 
^'  evidence  of  the  existence  of  a  duplicate  original,  and  that 
"  there  is  an  established  rule  that  all  originals  must  be  ao- 
"  counted  for  before  secondary  evidence  can  be  given  of  any 
*^  one.  There  is  no  doubt  as  to  this  rule,  but  we  are  not 
^^  satisfied  that  there  was  any  such  duplicate  original  in  this 
case,  which  had  the  same  binding  force  and  effect  on  the 
defendant  as  the  one  deposited  and  proved ;  the  only  evi- 
"  dence  of  its  existence  is  the  expression  fait  double  at  the 
"  foot  of  the  agreement ;  but  what  is  the  precise  meaning  of 
"  these  terms,  or  what  was  the  nature  of  the  duplicate  exe- 
^'  cuted  in  this  case,  if  there  was  one,  was  not  made  out  by 
"  the  evidence,  and  neither  in  the  numerous  cross-interroga- 
"  tories  (63)  exhibited  to  the  witness  Albert,  nor  his  depo- 
"  sitions,  which  were  read  on  the  trial,  is  there  one  which 
"  hints  at  the  existence  of  any  other  obligatory  documents 
"  than  the  one  deposited  with  the  notary.  It  is  very  true 
"  that  the  1325th  Article  of  the  Code  Civil  requires  dupli- 
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**  cates  where  there  are  two  interests ;  but  I  do  not  see  how 
we  can  properly  take  notice  of  their  laws^  as  it  was  not 
proved  on  the  trial.  The  objection  is  one  strictissimi  juris, 
"  and  beside  the  justice  of  this  case  ;  and  we  think  that  it 
ought  not  to  succeed^  unless  the  existence  of  the  duplicate 
original,  in  the  proper  sense  of  that  word,  was  more  dis- 
tinctly made  out  than  it  was  in  this  case. 

I  now  come  to  the  objections  on  the  merits ;  and  first, 
as  to  the  appointment  of  the  arbitrators.  It  is  contended, 
in  the  first  place,  that  by  the  express  agreement  of  the 
parties  in  Article  12  merchants  must  be  appointed,  and 
**  that  the  Tribunal  de  Commerce  had  power  to  appoint 
others.  This  depends  upon  the  construction  of  that  article 
(12  of  the  agreement).  We  do  not  think  that  the  Tribunal 
*'  de  Commerce  is  restricted  by  this  clause  from  appointing 
**  arbitrators  not  merchants.  The  parties  are ;  but  the 
court  has  a  general  power,  and  it  is  to  be  remarked  that 
in  none  of  the  proceedings  in  the  French  courts  is  the  ob- 
jection taken  that  the  Tribunal  de  Commerce  exceeded  its 
powers  in  this  respect.  It  is  then  said  that  the  Tribunal 
^^  de  Commerce  has  no  power  to  annul  the  appointment  made 
by  the  defendant  himself,  which  they  have  done  by  their 
act  of  15th  November,  1827.  Now,  by  this  act  it  appears 
**"  that  the  appointment  of  a  foreigner  as  arbitrator  was  not 
**  a  due  exercise  of  the  power  received  by  the  twelfth  article, 
**  and  void,  and  was  the  same  as  if  no  arbitrator  at  all  had 
been  named  by  the  defendant ;  and  we  must  assume  the 
judgment  of  the  court  to  be  according  to  the  French  law, 
at  least  until  the  contrary  was  distinctly  proved,  according 
to  the  principle  laid  down  in  Becquet  v.  Macarihy  (y). 
**  Next,  it  is  contended  that  the  Tribunal  ought  to  have 
*'  appointed  two  arbitrators  and  not  one  ;  but  is  there  any 
*'  substantial  difference  in  allowing  the  former  appointment 
'^  to  stand,  naming  another,  and  expressly  appointing  the 
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arbitrators  already  named  and  the  other  jointly,  de  novo? 
Certainly  there  is  not,  and  in  this  respect  also  we  mnst 
'^  assume  that  the  Tribunal  de  Commerce  acted  according  to 
law,  unless  the  contrary  be  proved. 

*^  The  third  head  of  objection  is  to  the  award  itself,  which 
it  is  suggested  is  not  warranted  by  the  submission.  The 
award  has  proceeded  upon  the  principle  that  Beuvain,  in- 
stead of  being  merely  placed  in  statu  quo^  and  reimbursed 
''  the  expenses  incurred  upon  the  faith  of  the  contract  (which 
'^  could  have  been  done  by  awarding  to  him  as  damages  the 
'^  expense  of  constructing  the  new  works,  deducting  the 
^^  value  of  the  materials),  has,  moreover,  under  all  the  cir- 
^'  cumstances  of  the  case,  a  right  to  be  placed  in  the  same 
'^  situation  as  if  the  defendant  had  fulfilled  his  contract ;  and 
it  is  impossible  for  me  to  say  that  this  principle  of  adjudg- 
ing the  damages  is  wrong,  as  being  contrary  to  natural 
justice,  nor  is  there  evidence  that  it  is  not  conformable  to 
the  law  of  France ;  indeed,  it  appears  to  follow  the  rule 
"  laid  down  in  the  1149th  Article  of  the  Code  CiviL 

*^  The  fourth  head  of  objection  is,  that  the  plaintiffs 
^^  cannot  sue,  and  this  objection  subdivides  itself  into 
*'  several :  Firstly,  that  by  the  terms  of  the  appointment 
"  two  out  of  three  cannot  sue.  The  answer  to  this  objection 
"  is,  that  by  the  law  of  France,  in  such  a  case,  two  out  of 
^^  three  may  do  an  act  as  well  as  one  separately,  Hnd  that  is 
distinctly  proved  by  M.  Colin.  Secondly,  it  is  said  he 
ought  to  have  the  previous  authority  of  the  Juge  Commit- 
saire.  They  are  directed  by  the  appointment  to  act  under 
the  surveillance  of  the  Juffe  Commissaire  by  Article  492  of 
the  Code  de  Commerce ;  but  M.  Colin  proves  that  they 
''may  bring  an  action  without  his  authority,  for  that  is  the 
'^  effect  of  his  testimony  ;  and  though  the  defendant's  wit^ 
"ness  Gerard  gave  evidence  to  the  contrary,  it  seems  to 
'^  amount  only  to  this,  that  a  syndic  would  not  act  properly 
'^  in  doing  so,  not  that  the  want  of  previous  directions  would 
''  avoid  the  act  and  constitute  a  defence  to  the  action ;  and 
"  this  is  in  conformity  with  the  principle  in  which  the  cases 
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cited  for  the  plaintiff  relating  to  actions  brought  by 
assignees  of  insolvents  in  this  country  were  decided. 
Thirdly,  it  is  insisted  that  by  the  law  of  France  two  can- 
not maintain  an  action  for  the  debt  due  to  the  bankrupt, 
and  this  also  depends  upon  the  evidence.  That  all  may 
sue  appears  by  Articles  492  and  499  of  the  Code  de  Com- 
mercey  both  given  in  evidence ;  that  the  bankrupt  is  de- 
prived of  the  administration  of  his  effects  appears  by 
Article  442,  also  read  at  the  trial,  and  M.  Colin  deposes 
that  two  have  the  same  power  to  act  under  this  appoint- 
ment as  three,  and  there  is  no  evidence  to  the  contrary. 
Fourthly,  it  is  insisted  that  if  two  can  bring  an  action,  it 
is  a  condition  precedent  upon  the  construction  of  the 
instrument  of  appointment  that  the  third  should  be 
absent,  or  should  have  objected  to  the  act  done,  and 
that  there  was  no  proof  of  either  circumstance  in  this  case ; 
but  we  are  of  opinion  that  this  would  be  to  put  a  very 
strict  construction  upon  the  term  of  the  appointment.  It 
seems  to  us  that  the  act  of  two  only  sufBciently  implies 
the  absence  of  want  of  consent  of  the  third,  and  that  the 
effect  of  the  authority  given  by  the  appointment  is,  in 
substance,  to  authorise  two  to  do  valid  acts  as  to  third 
persons  without  the  other ;  and  it  was  in  fact  proved  that 
by  the  law  of  France  one  of  the  arbitrators  might  act  if 
the  other  two  were  absent  or  not  consenting,  but  that  they 
should  not  so  act  without  the  absence  of  or  want  of  con- 
sent of  that  other.  Lastly,  it  is  said  that  though  two  may 
act  and  bring  an  action,  yet  they  must  sue  in  the  name  of 
all.  Now,  the  effect  of  the  testimony  of  M.  Colin  is, 
that  two  may  sue  in  France  without  a  third,  and  the  wit- 
ness for  the  defendant  does  not  prove  the  contrary,  and 
there  seems  no  reason  why  it  should  not  be  so.  The  pro- 
perty in  the  effects  of  the  bankrupt  does  not  appear  to  be 
absolutely  transferred  to  these  syndics  in  the  way  that 
those  of  a  bankrupt  are  in  this  country  to  assignees ;  but 
it  should  seem  that  the  syndics  act  as  mandatories  or  agents 
for  the  creditors,  the  whole  three  or  any  two  or  one   of 
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them  having  the  power  to  sue  for  and  recover  the  debts 
*^  in  their  own  names.     This  is  a  peculiar  right  of  action 
"  created  by  the  law  of  that  country,  and  we  think  it  may, 
by  the  comity  of  nations,  be  enforced  in  this,  as  much  as 
the  right  of  foreign  assignees  or  foreign  corporations  ap- 
pointed or  created  in  a  different  way  from  that  which  the 
'^  law  of  this  country  requires ;  Dutch  West  India  Company 
V.  Moses  (r) ;  National  Bank  of  St.  Charles   v.  De  Btr- 
nales  («) ;  Solomon  v.  Ross  (t).     We  do  not  pronounce  an 
opinion  whether  this  objection  is  available  on  the  plea  of 
7iil  debet,  or  ought  to  have  been  pleaded  in  abatement, 
though  we  were  much  struck  with  the  argument  of  the 
*^  learned  counsel  for  the  plaintiffs  on  that  point,  for  we  think 
it  is  not  available  at  all  upon  the  evidence  in  this  case. 
**  The  fifth  head  of  objection  is  that  of  variance — ^that  the 
award  is  said  to  be  registered  in  the   Tribunal  de  Com" 
merce  instead  of  the   Cour  de  premier  instance ;  but  the 
answer  is,  that  this  is  clearly  a  surplusage. 
**  The  sixth,  that  there  is  a  variance,  because  Benvain  is 
*^  averred  to  be  a  bankrupt,  whereas  he  is  only  an  insolvent 
in  *  en  etat  defaillite ; '  but  this  depends  entirely  upon  the 
argument  that  the  English   term  bankrupt  necessarily 
means  the  same  as  the  French  banqueroute,  which  it  does 
not ;  and  it  is  to  be  observed  that  in  the  English  copy  of 
the  appointment  of  syndics  the  word  faillite  is  translated 
bankruptcy.     These  are  all  the  objections  to  the  plaintiff's 
right  to  recover ;  we  think  that  they  are  not  well  founded, 
and  that  the  action  is  maintainable  without  attributing  to  the 
acts  of  any  of  the  French  courts  the  same  force  as  if  they 
had  been  judgments  between  the  litigating  parties  "  (cc). 
DCCCCXLIX.     As    to    the    decision    of   the   North 
American  United  States: 


(r)  1  Strangers  Rep.  612. 
(«)  1  Hen.  BlackstQ7ie*8  Bep.  131. 
(t)  1  Ryan  v.  Moody's  Rep.  190. 

(n)  Alison  a/nd  another  v.  Fvmiwd  (a.d.  1834),  4  TyrwhitCs  Bep. 
766,  772. 
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"  The  general  doctrine/'  Story  observes  (ar),  '*  maintained 
*^  in  the  Courts  of  the  United  States  in  relation  to  foreign 
*•  judgments  certainly  is,  that  they  are  primd  facie  eyidence, 
^'  but  that  they  are  impeachable."  But  how  far  and  to 
yvhni  extent  this  doctrine  is  to  be  carried  does  not  seem  to 
be  definitely  settled.  It  has  been  declared  that  the 
jurisdiction  of  the  court,  and  its  power  over  the  parties 
and  the  things  in  controversy,  may  be  inquired  into,  and 
that  the  judgment  may  be  impeached  for  fraud.  Beyond 
this  no  definite  lines  appear  to  have  as  yet  been  drawn. 

DCCCCL.  Judgments  in  rem  are  adjudications  upon  the 
status  of  some  particular  subject-matter  by  a  competent 
tribunal.  These  occur  principally  in  the  Probate  and 
Admiralty  Courts,  but  they  occur  also  in  the  Court  of 
Exchequer. 

It  is  justly  observed  by  Mr.  Smith  (y),  that  the  universal 
effect  of  a  judgment  in  rem  depends  upon  the  principle,  that 
it  is  a  solemn  declaration,  proceeding  from  an  accredited 
quarter,  concerning  the  status  of  the  thing  adjudicated  upon; 
which  very  declaration  operates  accordingly  upon  the  status 
of  the  thing  adjudicated  upon,  and  ipso  facto  renders  it 
such  as  it  is  thereby  declared  to  be.  A  condemnation  in 
the  Prize  Court  not  merely  declares  the  vessel  prize,  but 
vests  it  in  the  captors.  Thereupon  the  status  of  the  thing 
is  thus  altered,  and  the  sentence  altering  it,  whether  from  a 
court  of  exclusive  jurisdiction  or  not,  ought  to  conclude  the 
whole  world. 

DCCCCLI.  Since  the  case  of  Bernardi  v.  Motteux  (jzr), 
it  has  been  the  clearly  recognised  law  of  England  that  the 


(x)  S.  608  ;  cf.  cases  collected  in  Digest  to  (hvrtei8{Am€T,)  R,  264-5. 
{y)  2  Smith* 8  Leading  Cases,  Ihichess  of  Kingston* 8  Case;  vide  pasdm 
the  note  upon  it. 

Geyer  v.  AcquHar,  7  Dumford  ds  EaM*8  Rep,  696. 

Scott  v.  Shearman,  2  W,  Blackstone,  977. 

(z)  2  Douglas*  Rep.  626. 

Lothian  v.  Henderson,  3  Bosamquet  d;  PiiUer's  Rep,  526. 

Bolton  V.  Oladstone,  5  Ea8t*8  Rep,  160. 
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sentences  of  Courts  of  competent  jurisdiction  to  decide 
questions  of  prize  are  received  in  England  as  conclusiTe 
evidence  in  actions  upon  policies  of  insurance,  and  upon 
every  subject  immediately  and  properly  within  the  juris- 
diction of  such  Foreign  Courts.  The  question  in  later 
cases  has  not  been  with  reference  to  the  conclusive  nature 
of  the  sentence^  but  whether  it  was  given  upon  the  point  in 
controversy. 

The  general  law  "  (Chief  Justice  Tindal  says)  **  is  well 
known — that  the  sentence  of  a  foreign  court  of  compe- 
tent jurisdiction  is  binding  upon  all  parties  and  in  all 
countries,  as  to  the  fact  on  which  such  condemnation  pro- 
ceeds, where  such  fact  appears  on  the  face  of  the  sentence 
''free  from  doubt  and  ambiguity.  But  it  is  at  the  same 
''  time  as  well  established  that,  in  order  to  conclude  the 
parties  from  contesting  the  ground  of  condemnation  in  an 
English  court  of  law,  such  ground  must  appear  clearly  on 
the  sentence;  it  must  not  be  collected  from  inference 
only"  (a). 

DCCCCLIL  It  need  hardly  be  stated  that,  unless  the 
foreign  court  be  one  of  competent  jurisdiction,  its  sentence 
has  no  effect  at  all.  Accordingly  Lord  Stowell  designated 
the  adjudication  of  the  prize  court  of  a  belligerent  power 
sitting  in  a  neutral  country,  as  ''  a  licentious  attempt  to 
exercise  the  rights  of  war  within  the  bosom  of  a  neutral 
country  "  (6). 

(a)  Dalgleish  v.  Hodson,  7  BinghamCs  Bep,  504. 

See,  too,  Lord  Alvanley's  summary  of  the  decisions  in  Baring  v. 
Clagett,  3  Bosanqtiet  db  Puller's  Bep.  215. 

Lord  Ellenborough,  however,  said,  in  Fisker  v.  Ogle  (1  CkimpbeU^ 
418),  '*  It  is  by  an  overstrained  comity  that  these  sentences  are  received 
as  conclusive  evidence  of  facts  which  they  positively  aver,  and  on 
which  they  specifically  profess  to  be  founded.''  But  this  remark  appears 
to  have  been  extorted  by  the  decisions  of  the  French  tribunals  during 
the  last  war,  which  he  designated  ' '  the  piratical  way  in  which  they 
proceed."  This  remark  he  well  reconciled  with  Lord  Mansfield's 
judgment  in  Saloucci  v.  WoodmoM,  Park  on  Inswrancey  362. 

Anu)^ild  on  Insurance,  i.  645. 

(6)  Tlie  Flad  Oyen,  1  Bob.  Adm.  Bep.  336. 
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DCCCCLIII.  The  courts  of  the  United  States  in  North 
America  hold  the  doctrioe  of  the  conclusiveness  of  judgments 
in  rem  when  the  proceedings  have  been  regular  quite  as 
strongly  upon  the  general  principle  as  the  courts  in  Great 
Britain ;  but  it  would  appear  that  the  latter  hold  such 
judgments  conclusiye  not  only  as  to  the  actual  res  decided 
{c)y  but  as  to  all  facts  and  matters  incidentally  decided. 
The  decisions  of  the  American  courts  are  not  harmonious 
on  the  subject. 

DCCCCLIV.  Foreign  judgments  upon  matters  in  their 
nature  local  would  be  treated  as  conclusive  in  England. 
The  difficulties  necessarily  incident  to  a  re-examination  of 
such  matters  in  another  country  render  this  rule  one  of 
common  justice  as  well  as  common  sense. 

The  case  of  landed  property  aifords  an  obvious  illustra- 
tion of  this  position.  But  the  effect  ascribed  to  foreign 
sentences  in  England  will  not  be  greater  than  that  which 
they  possess  in  the  country  in  which  they  were  given.  A 
foreign  judgment  therefore  in  rem  between  two  parties  will 
not  be  conclusive  against  a  third  party,  unless  such  an 
effect  would  be  ascribed  to  it  in  the  country  of  the  judg- 
ment. 

DCCCCLV.  Not  merely,  however,  in  the  case  of  landed 
property,  but  where  the  res,  be  it  personalty  or  realty,  is 
within  the  limits  of  the  territory  of  the  court  (rf)  which  gave 


See,  too,  Hckvelock  v.  Bockioood,  8  Dwmford  <£r  East^s  Bep.  2f7Q  ; 
Donaldson  v.  Thompson,  1  Camp.  429. 

Oddy  v.  Rovil,  7  Dwmford  d:  East's  Bep,  523. 

(c)  B\id  V.  Bamfieldf  3  Swanston's  Beports,  Lord  Nottingham  ac- 
corded a  perpetual  injunction  to  restrain  certain  suits  of  trespass  and 
trover  for  seizing  the  goods  of  the  defendant  (Bamfield)  for  tnuling  in 
Iceland  contrary,  to  certain  privileges  granted  to  the  plaintiff  and 
others.  The  property  was  seized  and  condemned  in  the  Danish 
Courts.  Lord  Nottingham  held  the  sentence  conclusive  against  the 
suits,  and  awarded  the  injunction  accordingly.  See  Hohbs  v.  Hem- 
mmg^  17  C,  B,  N.  8,  p.  ftl7 ;  supra,  vol.  iii.  pp.  401-403. 

(d)  So  holden  in  Cammell  v.  Seioell,  5  jET.  cfc  iV.  728.  See  Koster  v, 
SapU,  1  Owrfew*  Bep.  701.     In  Sitnpson  v.  Fogo  (1  J.  d;  H.IS;  1  H. 
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the  sentence — that  sentence  would  be  holden  probably  both 
in  England  and  the  North  American  United  States  as 
binding  upon  the  property  within  the  territory.  But  it 
would  probably  be  considered  as  confined  within  those 
limits^  and  as  having  no  exterritorial  effect^  especially  where 
the  parties  affected  by  the  sentence  were  not  at  the  time 
subject  to  the  jurisdiction  of  the  court  by  domicil,  resi- 
dence,  or  origin^  and  had  never  appeared  or  contested  the 
suit  {e). 

Cases  upon  this  point  of  law  may  probably  arise  when 
proceedings  are  attempted  to  be  taken  by  creditors  against 
personal  property  of  a  debtor  in  the  hands  of  third  persons, 
or  against  debts  due  by  him  to  third  persons — a  proceeding 
sometimes  technically  styled  the  process  of  foreign  attack- 
menty  or  foreign  gamishmenty  or  in  American  law  trustee 
process.  Many  cases  of  this  description  as  yet  undecided 
will  probably  arise^  to  the  decision  of  which  the  application 
of  the  principles  above  stated  may  furnish  a  safe  guide. 

DCCCCL  Va.  The  case  of  Messina  v.  Petrococchino  (/), 
which  came  on  appeal  to  the  Judicial  Committee  of  the  Privy 
Council  from  the  Court  of  Appeal  for  the  Island  of  Malta, 
should  here  be  inserted.  In  that  case  a  Greek  ship  having 
on  board  a  cargo  consigned  to  Malta,  the  port  of  destination, 
having  encountered  severe  weather  on  her  passage  down  the 
Black  Sea,  was  obliged,  for  the  preservation  of  her  caigo,  to 
jettison  her  boats,  spars,  and  cables^  and,  being  disabled,  put 
into  Constantinople,  where  the  captain  applied  to  the  Greek 
Consular  Court  and  obtained  an  order  for  a  survey  of  the 
ship  and  cargo,  and  a  sentence  of  average  settlement,  with 
the  appointment  of  a  curator,  who,  by  virtue  of  the  autho- 


db  M,  196),  the  Vice-Chancellor  thought  that  oven  a  foreign  judgment 
in  rem  might  be  examined  and  disregarded  if  it  appeared  on  the  face 
of  it  to  be  founded  on  a  perverse  disregard  of  English  law  in  a  case 
properly  subject  to  that  law  by  the  comity  of  nations.  See  also  Liver- 
pool Marine  Credit  Co,  v.  Hvnter  (1868),  X.  R.  3  Ch,  App.  479. 

(e)  8toryy  s.  549,  592a,  607. 

(/)  L.  R.  4  P.  C.  p.  144  (1872). 
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rity  conferred  upon  him,  hypothecated  the  cargo,  and 
caused  a  bottomry  bond  to  be  executed  thereon  for 
freight  and  the  necessary  expenses  of  transhipping  and  for- 
warding the  cargo.  The  cargo  having  been  transhipped 
arrived  at  Malta,  where  proceedings  were  taken  in  the 
Court  of  Commerce  by  the  consignee  to  set  aside  the  sen- 
tence of  average  settlement  and  to  annul  the  bottomry 
bond.  The  Court  of  Commerce  declared  its  incompetency 
to  decide  regarding  the  average  settlement,  but  pronounced 
the  bottomry  bond  null  and  void.  On  appeal  to  the  Court 
of  Appeal  at  Malta,  that  Court  reversed  the  decree  of  the 
Court  of  Commerce  so  far  as  regarded  its  competency  to 
decide  the  average  act  and  settlement,  and  ordered,  as  re- 
garded the  decision  of  the  nullity  of  the  bottomry  bond, 
that  such  decision  should  be  set  aside  until  a  definitive  sen- 
tence on  the  average  act  and  settlement  should  have  been 
come  to  by  the  Court  of  Commerce.  The  Court  of  Com- 
merce gave  a  decision  on  the  case  thus  remitted,  against  the 
consignee,  which  was  equivalent  to  a  non-suit.  On  appeal 
from  this  decision,  the  Appellate  Court  at  Malta  were  of 
opinion  that  the  captain  having  taken  the  legal  course  before 
the  Consular  Tribunal  at  Constantinople,  and  that  Court 
having,  on  the  report  of  experts,  appointed  a  curator  of  the 
cargo,  and  declared  the  voyage  ended  at  Constantinople, 
such  curator  was  the  attorney  for  the  owners  of  the  cargo, 
and  had  authority  to  hypothecate  the  same  ;  that  where  the 
formalities  of  a  consular  authority  and  verbal  process  jus- 
tifying the  expenses  necessitating  the  loan  are  observed,  the 
lender  on  bottomry  is  exonerated  from  justifying  the  neces- 
sity for  the  loan,  or  making  inquiry  as  to  the  facts  causing 
such  necessity  ;  and  decided  for  the  validity  of  the  bond. 

The  Lords  of  the  Privy  Council  in  their  judgment,  after 
stating  the  circumstances  of  the  case,  said,  "  It  has  been 
"  strongly  urged  upon  their  Lordships  that  all  the  proceed- 
**  ings  in  the  Greek  Consular  Court,  which  were  in  sub- 
"  stance  upholden  by  the  Court  of  Appeal  in  Malta,  were 
"  invalid,  and  principally  upon  the  following  grounds :  that. 
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with  regard  to  the  bottomry  bond,  no  adequate  necessity 
is  shown  for  having  recourse  to  it,  and  also  that  it  is  bad 
**  because  not  preceded  by  any  communication,  or  attempt 
at  communication,  with  the  owner  of  the  cargo;  and, 
with  regard  to  the  general  average,  that  the  proper  place 
for  the  adjustment  of  it  was  Malta,  the  port  of  destination, 
and  not  Constantinople. 

*^  Their  Lordships  are  called  upon  now  to  pronounce  a 
judgment  in  favour  of  these  propositions,  sitting  as  an 
Appellate  Tribunal  from  the  Court  of  Malta ;  in  other 
**  words,  to  give  that  judgment  which  it  is  alleged  that  the 
Court  appealed  from  ought  to  have  delivered. 
Their  Lordships  are  not  sitting  as  an  Appellate  Tri- 
*^  bunal  from  the  Greek  Consular  Court  at  Constantinople. 
It  is  necessary  to  make  this  statement  in  limine^  however 
obvious  it  may  appear,  for  the  following  reason.     If  the 
**  Greek  Consular  Tribunal  was  a  competent  Court,  having 
''  jurisdiction  over  the  ship  and  cargo,  then  the-^sentence  of 
*'  that  Court  was  not  open  to  examination  by  the  Court  at 
'*  Malta,  but  would  be  properly  enforced  by  it ;  or,  in  the 
clear  language  oiLord  Ellevhorougky  in  the  case  o^  Power 
"  V.  Wliitmore  (y),  *  By  the  comity  which  is  paid  by  us  to 
the    judgment    of   other  courts   abroad  of   competent 
'jurisdiction,  we  give  a  full  and  binding  effect  to  such 
judgments,  so  far  as  they  profess  to  bind  the  persons  and 
'  property  immediately  before  them  in  judgment,  and  to 
'  which  their  adjudications  properly  relate.'      This   case 
was  decided  in  the  year  1815. 

And  it  is  to  be  observed  that,  though  the  earlier  cases 
*^  exhibit  some  fluctuation  and  variety  with  respect  to  the 
application  of  this  doctrine,  it  has  become  firmly  estab- 
'^  lished  by  a  series  of  later  cases  as  an  unquestionable 
'^  maxim  of  our  jurisprudence.     The  strongest  and  the  last 
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(g)  ^  M,  d:8.  150. 
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**  case  is  that  of  Castrique  v.  Imrie,  decided  by  the  House 
"  of  Lords  in  the  year  1870  (A). 

A  foreign  judgment  of  a  competent  Court  may  indeed 
be  impeached^  if  it  carries  on  th^  face  of  it  a  manifest 
error;  if  it  is  shown  to  have  been  obtained  by  fraud,  or 
to  be  wanting  in  the  conditions  of  national  justice ;  and  it 
cannot  be  applied  to  persons  other  than  those  who  were 
parties  to  the  litigation  decided  by  it,  except  in  cases 
"  where  the  judgment  is  in  rem. 

^^  No  such  infirmities  can  in  this  case  be  predicated  of  the 
"  decree  and  orders  of  the  Greek  Court ;  and,  therefore,  the 
**  consideration  as  to  the  competency  of  that  Court  alone 
"  remains  to  be  considered. 

'^  It  has  been  much  pressed  upon  us  that  there  is  no 
**  evidence  of  such  competence,  and  that  the  acknowledged 
"  rules  of  the  general  maritime  law  applicable  to  bottomry 
"  bonds  on  cargo  have  been  violated  by  the  proceedings  of 
"  the  Court. 

"  Now  this  was  the  sentence  of  a  Greek  Consular  Court 
sitting  at  Constantinople  upon  a  Gceek  ship  and  a  cargo 
owned  by  Greek  subjects. 

The  holder  of  the  bottomry  bond  was  a  stranger  who, 
acting  bond  fide,  advanced  his  money  on  the  bond. 
"  That  the  Ottoman  Porte  has  given  to  the  Christian 
*^  Powers  of  Europe  authority  to  administer  justice  to  their 
"  own  subjects  according  to  their  own  laws  within  its 
dominions  is  a  fact  publici  juris,  which  their  Lordships  are 
not  now  called  upon  for  the  first  time  to  take  cognisance 
"  of,  and  which  they  fully  recognised  in  the  case  of  The 
**  Laconia,  in  the  year  1863  (i).  It  would  have  been 
"  strange  indeed  if  it  had  been  otherwise,  inasmuch  as  Her 
"  Majesty  has  established  a  Supreme  Consular  Court  at 
Constantinople  and  Provincial  Courts,  with  rules  for  the 
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(/i)  L.  R.  4  II.  L,  414.     See  also  Ouepratte  v.   YoM,ng^  4  Be  G. 
<fc  S,  217. 

(i)  2  Moore's  P.  C.  Rep.  N.  S.  p.  185. 
VOL.    IV.  3  C 
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exercise  of  civil  and  criminal  jurisdiction.  This  kind  of 
jurisdiction  exercised  by  the  CodsuIs  of  Christian  States 
**  in  Mahometan  countries  is  to  be  carefully  distinguished 
"  from  the  ordinary  powers  exercised  by  Foreign  Consuls 
*^  in  Christian  States. 

'^Judicial  cognisance  being  therefore  taken  by  their 
"  Lordships  of  the  fact  that  a  Greek  tribunal,  capable  of 
'^  exercising  jurisdiction  in  this  case,  existed  at  Constan- 
tinople, it  is  the  duty  of  their  Lordships  to  apply  to  such 
a  tribunal  the  ordinary  principles  which  regulate  the  re- 
ception of  the  judgment  of  a  foreign  tribunal  by  other 
«  Courts." 

Their  Lordships  then  referred  to  and  cited  the  judgment 
of  the  Court  of  Queen's  Bench  in  the  case  of  Dent  v. 
Smith  (k)y  and  then  continued : — 

"  With  the  principles  of  this  judgment  their  Lordships  are 
**  disposed  entirely  to  agree.  They  think  it  must  be  pre- 
sumed that  the  Greek  Court  rightly  interpreted  and 
applied  the  Greek  law ;  that  by  that  law  they  had  the 
power,  and  duly  exercised  it,  of  deciding  that,  in  the  cir- 
cumstances, Constantinople  should  be  considered  as  the 
place  of  the  ship's  destination,  and  the  average  adjusted 
*^  according  to  the  Greek  law  in  force  at  that  place ;  and 
that  the  bottomry  bond  was  necessary  and  valid,  though 
entered  into  without  citing  M.  Cossudi,  the  agent  of  the 
owners  of  the  cargo,  who  was,  however,  their  Lordships 
'^  must  remark,  aware,  as  is  proved  by  his  letter,  of  the 
"  arrival  of  the  ship  in  a  disabled  state  at  Cofistantinnpley 
"  and,  it  must  be  presumed,  of  the  proceedings  in  the 
'^  Greek  Court,  though  he  did  not  appear  and  take  any 
part  in  them. 

"  It  must  also  be  presumed  that  the  Court  had  power  to 
appoint  the  average  or  judicial  staters,  and  that  their 
decision  gave  authority  to  the  curator  of  the  cargo  to 
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(k)  L.  R  4  Q,  B,  pp.  445,  446. 
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contract  the  bottomry  bond  in  question  with  Facher,  and 
to  tranship  the  cargo  on  board  the  Otto  Sorelle,  and  that 
this  decision  was  rightly  confirmed  by  the  Greek  Consul 
'^  General.  Their  Lordships  do  not  feel  themselves  at 
**  liberty  to  enter  into  the  discussion  into  which  they  were 
''  inyited  by  counsel  for  the  appellant,  or  into  the  question 
*^  whether  the  Greek  law  be  or  be  not  at  variance  with  the 
^^  general  maritime  law  upon  these  points.  Those  questions 
would  be  properly  raised  on  appeal  to  the  Greek  Appellate 
Court,  whether  sitting  at  Athens  or  elsewhere,  and  could 
not  properly  be  discussed  either  before  the  Court  at 
Malta,  or  before  this  tribunaL" 
DCCCCLYI.  It  must  be  borne  in  mind  that  there  is  an 
essential  difference  between  foreign  sentences  of  contentious 
and  of  voluntary  jurisdiction.  The  latter  contains  in 
reality  the  act  of  the  parties  to  the  suit,  to  which  the  for- 
malities of  a  court  of  justice  are  added  as  witnessing  this 
act  and  consent.  The  former  is  the  act  of  the  judge  him- 
self; and  it  is  the  effect  of  sentences  emanating  from  con- 
tentious jurisdiction  that  has  been  considered  in  the  pre- 
ceding pages. 
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NOTE  TO  THE  FOREGOING  CHAPTER. 

I.  Liflt  of  the  principal  dedBions,  since  1830,  on  the  effect  of  Foreign 
Judgments  in  England  : — 

1830.  MaHm   v.     NichoUs   (Vice-Chancellor's  Coart-^hadwell),    3 

Simoru,  458.  Apparently  reversed,  1834,  HouldUeh  y. 
Donegal, 

1831.  Novdli  y.  Bossi  (Q.  B.— Lord  Tenterden),  2  Bam,  db  AdoL  764. 

Becquet  y.  MacGarthy^  i6.  et  eod.  957. 

1834.  Alison  y.  Fumival  (Exchequer),  4  TyrwhUt,  768.     Parke,  B. 
1834.  HouldUeh  y.  Donegal  (House  of  Lords),  8  Bligh,  342-^45  ;  ze- 
yersing  apparently  Martin  y.  NichoUs,  1830. 

1838.  Koster  y.  Sapte  (Prerogative  Court— Sir  H.  J.  Fust),  1  CurUis, 

701. 

1839.  Smith  y.  NichoUs  (Common  Pleas— Tindal,  C.  J.),  5  Bingham, 

208. 

Fergiison  y.  Mdhon  (Q.  B.  —Lord  Denman),  11  AdoL  d:  EUiSy 

179. 
1842.  Callender  y.  Dlttrich,  4  Manning  ds  Granger^  68. 

1844.  Bohertson  y.  StnUh,  5  Queen's  Bench  B,  941. 

— —    Henderson  y.  Hendersoth,  6  Queen's  Bench  B.  274. 

1845.  iJicardo  y.  Garcias,  12  datkc  <fc  Finnelly's  Bep,  368  (House  of 

Lords — ^Lords  Cottenham,  Brougham,  and  Campbell) ;  diffi- 
cult to  reconcile  with  Houlditch  y.  Donegal, 

1846.  Beynolds  y.  Fentmi,  3  Alannin^,  Orangery  <h  ScoWs  B.  187. 

1849.  VaUSe  y.  Drimergue,  4  ^xc/iegii^r  Beports,  290.  English  share- 
holders in  French  company.  Assumpsit  on  the  French  judg- 
ment sustained  (Baron  Alderson). 

1851.  Bank  of  Australia  y.  Nias,  16  Queen's  Bench  B.  717,  as  to 

Colonial  judgments. 

1852.  Frith  v.  Wollaston,  7  Exchequer  B,  394. 

Paul  v.  i?oi/  (Rolls  Court— Sir  J.  Romilly),  15  Beavan's  B.  433. 

English  Court  will  enforce  a  final  judgment,  but  not  an  inter- 
locutory order  of  a  foreign  court. 

1853.  Meeus  y.  TheUnson,  8  Exchequer  Beports,  638.     Foreign  judg- 

ment upon  a  bill  of  exchange.  Replication  holden  had  for 
not  stating  what  the  foreign  law  was  at  the  time  of  the  accep- 
tance of  the  bill. 
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1856.  KelseU  v.  Marshall  (Court  of  Common  Pleas),  2  J^(rist  (N.  S.) 
1142,  as  to*  Colonial  judgment. 

■  Beiners  v  Druce,  23  Beavan'a  Reports,  146.     Master  of   RoUs 

reviewB  former  cases.  Error  on  the  face  of  a  foreign  judg- 
ment, apparent  without  the  help  of  extrinsic  evidence,  inva- 
lidates it. 

I860.  CammMU  v.  SeweU,     Vide  supra,  pp.  660,  749. 

Barber  v.  Lamb.     Vide  supra,  p.  733. 

1862.  Simpson  v.  Fogo,     Vide  supra,  pp.  669,  749. 

1863.  Crispin  v.  Doglioni,  Z  8.  <S;  T.  96.     Authority  of  decision  of 

Court  of  Domicil  as  to  succession. 

1868.  Liverpool  Marine  Credit  Co.  v.  Hunter,  Vide  supra,  pp.  569,  760. 

1869.  Dent  v.  SmUh,  L,  B.  4  Q.  B.  414    Vide  supra,  p.  639.     In  this 

case,  which  was  an  action  against  underwriters  to  recover 
general  average  paid  by  order  of  a  Russian  Consular  Court  at 
Constantinople,  it  was  holden  not  necessary  to  show  strictly 
that  the  Russian  Court  had  acted  within  its  jurisdiction,  as 
it  had  the  custody  of  the  property,  and  the  only  way  of  re- 
covering it  was  to  pay  the  general  average. 

1870.  Castrique  v.  Imrie.   Vide  supra,  p.  736. 
1872.  Messina  v.  Petrococchmo.     Vide  supra,  p.  760. 
1874.  Copin  v.  Strachan.    Vide  supra,  p.  736. 
1874.  Copm  V.  Adamson.     Vide  supra,  p.  736. 

IT.  On  the  authority  of  Bes  Judicata  in  England : — 

1.  As  to  courts  generally. 

2.  As  to  courts  of  ultimate  appeal. 

Upon  the  first  point,  Lord  St.  Leonard  observes  {Vendors  and  Pur- 
chasers, p.  9,  ed.  1867) : — 

*'  Yet,  whilst  the  seller's  right  is  firmly  established  to  this  extent  in 
equity,  at  law  the  rule  has  been  laid  down  otherwise  by  Lord  Mans- 
field in  BexweU  v.  ChrisUe  (a),  by  Lord  Kenyon  in  Howai^d  v.  Castle 
(6),  by  Lord  Tenterden  at  nisi  prius  in  WheeUr  v.  Collier  (c),  and 
their  view  has  been  adopted  by  other  judges  {d).  It  would  require  a 
decision  of  the  House  of  Lords  to  overrule  the  cases  in  equity,  and  it  is 
highly  desirable  that  the  courts  of  law  should  adopt  the  equitable 
rule,  restricted  as  it  now  is.'* 

The  same  opinion  as  to 'the  authority  of  the  judgment  of  inferior 
tribunals  is  expressed  by  the  same  learned  Lord  in  Wilson  v.  Wilson 
(e).  But  as  to  the  second  point,  viz.,  sentence  of  the  ultimate  appel- 
lant tribunal,  he  said  (/), ''  The  difiBiculty  that  I  should  have  felt,  as  I 

(a)  Oowper,  S95, 

(6)  6  Dum,  and  E,  642,  m.;  3  i6.  93,  95. 
(c)  1  Co.  128. 

Id)  Bex  V.  Manh,  8  To.  ^  Jer.  381 ;    Crowdtr  v.  Austin^  9  Bin,  868  ;    Thor- 
net  V.  Httina,  15  Met,  ^  Wei.  367. 
(e)  5  House  of  Lord£  CoMcSy  p.  59. 
(/)  lb.  62. 
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haTe  pointed  ont  particularly.  Lb  with  regard  to  the  injmictioii  thai  is 
actually  to  be  found  on  the  face  of  the  decree ;  but  thia  House  has 
now  not  the  slightest  power  to  touch  that  question ;  a£  aU  everUs  not  m 
this  cause.  It  has  been  doubted  by  a  noble  and  learned  lord,  who  is 
not  now  present,  whether  this  House  can  correct  any  error  whidi  it 
has  committed  (g).  I  confess,  my  lords,  I  have  always  entertained 
the  opinion,  that  in  the  particular  case  you  cannot  correct  the  exror ; 
it  is  settled — ^nothing  but  an  act  of  Parliament  can  reverse  it.  But  I 
certainly  hold  that  this  House  has  the  same  power  that  every  other 
judicial  tribunal  has  to  correct  an  error  (if  it  has  fallen  into  one),  in 
subsequentiy  applying  the  law  to  other  cases."  And  Lord  Brongham, 
in  the  same  case,  observed,  '^  My  lords,  I  agree  entirely  with  what 
my  noble  and  learned  friend  has  said  as  to  the  impossibility  of  any- 
thing but  an  act  of  Parliament  altering  any  judgment  of  this  House 
that  has  once  been  pronounced  in  a  cause.  It  is  a  totally  different 
thing,  and  it  is  a  quouUo  vexoto,  how  far  we  may  or  may  not  disre- 
gard any  one  of  our  own  judgments  when  applied  to  another  cause." 
The  distinction  between  the  respect  paid  to  judgments  in  France 
and  England  has  been  noticed,  p.  219. 

(jf)  Tommey  v.  WTUte,  8  H.  ofL.  Cam,  68. 
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CHAPTER  XLVIL 

LEX   FORI— PROVISIONAL   MEASURES — INTERDICTA. 

DCCCCLVII.  It  often  happens  that  before  the  regular 
institution  of  a  suit  justice  and  the  interest  of  parties  may 
require  the  aid  and  intervention  of  a  court : 

(I)  To  prevent  the  apprehended  or  the  actual  infringe- 
ment of  rights.  This  intervention  maj  take  the  shape  of  a 
measure  affecting  either  the  property  or  the  person  about  to 
infringe  such  rights. 

(II)  Or  it  may  happen  that  an  obligor  or  debtor  is  about 
to  escape  from  the  jurisdiction  to  which  by  virtue  of  his 
debt  or  obligation  he  is  amenable^  and  the  obligee  or 
creditor  may  desire  to  prevent  this  escape  by  arrest  of  his 
person. 

DCCCCLVIII.  (I)  The  former  class  of  cases  is  pro- 
vided for  in  all  States  which  have  founded  their  jurispru- 
dence upon  the  Koman  Law  {a\  by  the  adoption  of 
measures  analogous  in  their  effect  to  the  Praetorian  Inter- 
dicts. These  were,  properly  and  originally  speaking,  of  a 
prohibitory  character  {prohibitoria)^  though  in  the  time  of 


(a)  Inst,  1.  iv.  t.  xy.  :  ''Erant  autem  interdicta  formee  atque  con- 
ceptiones  verborum,  quibus  prtetor  aut  jubebat  aliquid  fieri,  aut  fieri 
prohibebat,  quod  tunc  maxim^  fiebat,  cum  de  poBsessione  aut  quaai 
possessione  inter  aliquos  contendebatur.  Sec.  1 :  Summa  autem 
divisio  interdictorum  htec  eat :  quod  aut  prohibitoria  sunt,  aut  resti- 
tutoria,  aut  exhibitoria.  Sunt  tamen,  qui  putent  propri^  interdicta 
ea  vocari  qusB  prohibitoria  sunt,  quia  interdicere  sit  denunciare  et 
prohibere  :  restitutoria  autem  et  exhibitoria,  propria  decreta  vocari. 
Sed  tamen  obtinuit,  omnia  interdicta  appellari:  quia  inter  duos 
dicuntur." 
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Justinian  they  embraced  measures  having  for  their  object 
the  restitution  of  property  (restitutoria),  and  the  compelling 
the  production  of  a  particular  peraon,  subject^  as  a  slave  or 
child,  to  the  control  and  within  the  power  of  another 
{exhibitoria), 

DCCCCLIX.  These  proceedings,  which  the  French  Law 
calls  conservative  and  provisional  measures  {b)  {mesures  can-- 
servcUoires,  conservatoires  provisoires),  are  admitted  by  that 
law  in  exception  to  its  general  principle ;  for  even  in  the 
case  of  two  foreigners  the  French  Law  applies  this  pro- 
visional remedy,  while  it  refuses  to  entertain  the  question  of 
the  merit  (lefond)  of  their  dispute. 

The  president  of  a  tribunal  may  empower  a  foreigner  to 
seize  money  or  effects  in  the  possession  of  a  Frenchman 
belonging  to  a  foreign  debtor. 

(II)  It  is  competent  also  to  the  French  tribunals  to 
order  an  inventory  of  goods  situated  in  France,  and  apper- 
taining to  a  deceased  stranger,  although  the  proceedings 
necessary  to  secure  by  probate  or  administration  a  repre- 
sentative to  the  deceased  have  been  taken,  or,  in  the  language 
of  French  Law,  although  the  succession  has  been  opened  in 
a  foreign  State ;  and  also,  perhaps,  to  order  a  deposit  of 
security  for  the  value  of  the  effects.  It  is  also  competent 
to  the  French  tribunals  to  order  such  provisional  measures 
as  may  be  necessary  to  secure  the  personal  safety  and  means 
of  existence  of  a  foreign  wife  or  husband,  or  of  their 
children.  But  it  is  only  at  the  instance  of  a  commission 
rogatoire  that  the  French  tribunal  will  nominate  an  ad- 
ministrator of  the  goods  of  a  stranger  physically  or  morally 
incapable  to  act  for  himself.  The  strange  and  melancholy 
state  of  the  French  Law,  which  permits  a  Frenchonan  to 
counterfeit  the  subject  of  a  patent  granted  by  a  foreign 
State,  and  even  to  impress  upon  his  merchandise  the  stamp 
of  a  foreign  manufacturer,  has  been  already  adverted  upon. 

DCCCCLX.  The  English  Law  does  not  set  itself  in 


(ft)  Fallr,  BS.  162,  260. 
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motion^  as  the  foreign  law  often  does,  to  preserve  by  a  pro- 
visional measure  the  goods  of  a  deceased  foreigner.  The 
English  Courts  of  Equity  vdU,  however,  on  their  aid  being 
invoked,  extend  their  injunction  (a  provisional  measure 
analogous  to  and  founded  upon  the  Roman  interdictum)  to 
the  foreigner  as  well  as  to  the  Englishman.  Some  striking 
instances  of  the  exercise  of  this  jurisdiction,  in  accordance 
with  the  soundest  principles  of  Comity,  will  be  found  in  the 
following  sections. 

DCCCCLXL  In  the  case  of  Caldwell  v.  Vanvlissengeny 
an  injunction  was  granted  against  subjects  of  the  kingdom 
of  Holland,  to  restrain  them  from  using  on  board  their 
ships  within  the  dominions  of  England,  without  the  license 
of  the  plaintiffs,  an  invention,  to  the  benefit  of  which  the 
plaintiffs  were  exclusively  entitled  under  the  Queen's 
Patent. 

Vice-Chancellor  Turner  in  giving  judgment  said: — ^**I 
take  the  rule  to  be  universal,  that  foreigners  are  in  all 
cases  subject  to  the  laws  of  the  country  in  which  they  may 
happen  to  be ;  and  if  in  any  case,  when  they  are  out  of 
their  own  country,  their  rights  are  regulated  and  governed 
by  their  own  laws,  I  take  it  to  be  not  by  force  of  those 
laws  themselves,  but  by  the  law  of  the  country  in  which 
they  may  be  adopting  those  laws  as  part  of  their  own  law 
for  the  purpose  of  determining  such  rights."  He  then 
refers  to  the  opinions  of  Mr  Justice  Story,  in  his  treatise 
on  the  "  Conflict  of  Laws  "  (c) ;  of  Huberus,  BouUenois, 
and  Yattel,  upon  this  subject ;  and  continues : — ^^  In  this 
country  indeed  the  position  of  foreigners  is  not  left  to  rest 
upon  this  general  law,  but  is  provided  for  by  Statute ;  for 
by  the  32  Henry  VIII.  c.  16,  s.  9,  it  is  enacted,  *  That  every 
^^  ^  alien  and  stranger  bom  out  of  the  King's  obeisance,  not 
^  being  denizen,  which  now  or  hereafter  shall  come  in  or  to 
^  this  realm  or  otherwise  within  the  King's  dominions,  shall, 
*  after  the  Ist  of  September  next  coming,  be  bounded  by 

(c)  S.  641. 


€€ 


if 
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** '  and  unto  the  laws  and  statutes  of  this  reahn,  and  to  all 
'  and  singular  the  contents  of  the  same'  {d).  Natural 
justice^  indeed,  seems  to  require  that  this  should  be  the 
"  case ;  when  countries  extend  to  foreigners  the  protection 
of  their  laws,  they  may  well '  require  obedience  to  those 
laws,  as  the  price  of  that  protection.  These  defendants, 
^^  therefore,  whilst  in  this  country,  musti  I  think,  be  subject 
« to  its  laws  "  (e). 

DCCCCLXIL  An  alien  ami  manufactured  in  his  own 
country  goods,  which  he  distinguished  by  a  peculiar  trade 
mark  ;  the  goods  obtained  considerable  reputation,  both  in 
his  own  country  and  in  various  other  foreign  countries,  and 
also  in  some  British  colonies,  but  it  was  not  shown  at  the 
trial  that  any  of  such  goods  had  ever  been  introduced  or 
imported  into  England.  The  defendant,  it  appeared,  was 
in  the  habit  of  manufacturing  in  and  selling  in  this  country 
goods  similar  in  appearance,  and  with  an  exact  copy  of  the 
plaintiff's  peculiar  trade  mark.  Some  of  these  imitative 
articles  were  sold  and  used  abroad  in  countries  where  the 
alien  amts  goods  had  obtained  a  reputation.  It  was  holden 
upon  this  state  of  facts  that  he  was  entitled  to  an  injunction 
restraining  the  defendant  from  copying  or  imitating  the 
trade  mark  (/). 

It  has  been  ruled,  therefore,  that  a  foreign  manufacturer 
has  a  remedy  by  suit,  in  this  country,  for  an  injunction  and 
account  of  profits  against  a  manufacturer  here  who  has  com- 
mitted a  fraud  upon  him  by  using  his  trade  mark,  for  the 
purpose  of  inducing  the  public  to  believe  that  the  goods  so 
marked  are  manufactured  by  the  foreigner  {g). 

This  relief,  it  has  been  said,  is  founded  upon  the  personal 
injury  caused  to  the  foreigner  by  the  defendant's  fraud,  and 


{d)  Now  repealed. 

(c)  CaJdivell  v.  Vanvlissetigen,  9  Harems  Bep.  415  ;  16  Juridy  115  ; 
21  L,  J,  Chanc.  97. 

(/)  Collins  Company  v.  Brown;  Same  v.  Cohen,  3  Kay  db  JoknMm's 
Rep.  423  ;  3  JuHst,  N.  S.  929. 

(f7)  I/'. 
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exists^  although  he  resides  and  carries  on  his  business  in 
another  country^  and  has  no  establishment  here,  and  does 
not  even  sell  his  goods  in  this  country  (A). 

DCCCCLXIII.  It  has  also  been  decided  that  an  alien 
can  in  the  courts  of  this  country  sue  to  restrain  the  fraudu- 
lent appropriation  of  his  trade  mark,  although  the  goods  on 
which  such  trade  mark  is  affixed  are  not  usually  sold  by 
him  in  this  country  (t). 

DCCCCLXIV.  (II)  With  respect  to  the  second  class 
of  cases  (A) — viz,  those  relating  to  the  arrest  of  a  foreign 
debtor  who  is  about  to  escape  from  the  jurisdiction  (/).  The 
law  upon  this  subject,  both  as  to  its  substance  and  the  form 
of  procedure,  is,  of  course,  local ;  it  is  strictly  the  lex  fori  \ 
the  lex  loci  contractus  has  no  influence  upon  its  matter. 

In  England  the  provisional  arrest  before  judgment,  ap- 
plicable equally  to  subject  and  foreigner,  has  been  the 
subject  of  a  recent  statute  (m).  It  is  also  competent  to  a 
Court  of  Equity  to  issue  against  a  foreign  debtor  a  writ  of 
ne  exeat  regno, 

DCCCCLXV.  It  would  seem,  however,  that  there  must 
be  a  very  strong  case  indeed  to  induce  a  Court  of  Equity 
to  restrain  a  foreigner,  domiciled  in  another  country,  from 
proceeding  to  obtain  payment  of  debts  according  to  the  law 
of  the  country  in  which  he  is  domiciled  (n). 

DCCCCLXVI.  An  English  Court  of  Equity  wiU  not 
lend  its  aid  to  compel  a  discovery  in  aid  of  the  prosecution 
or  defence  of  an  action  in  a  foreign  Court  (o). 


(A)  lb.  It  would  appear  that  a  person  on  whom  an  injuiyis  fraudulently 
oouimitted  may  have  a  remedy  in  the  courts  of  any  country  where  the 
fraud  occurs,  and  even  although  he  is  at  the  time  an  alien  enemy. 

(i)  CoUvM  Companvy  v.  EieneSy  4  Jurigt^  N.  8,  865  (V.-C.  Stuart). 

(h)  Vide  anU,  p.  759. 

(J)  Cf.  Fo&lAXf  1.  Li.  t.  T.  Dm  meswres  conservaiavres  ou  provisoires,  dc. 

(m)  32  &  33  Vict,  c.  62,  §  6. 

(n)  Mada/ren  v.  Stamton,  Madaren  v.  Carron  Iron  Company,  26 
Law  J,  Chane.  332,  16  Beav,  279. 

(o)  Rent  V.  Yonng,  9  Svmon^s  Rep.  192. 

Paid  v.  Roy,  16  Ikavan^s  Rep.  433. 
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DCCCCLXVII.  An  English  Court  of  Equity  would 
enforce,  under  the  old  law,  for  the  benefit  of  the  crown,  a 
trust  of  real  estate  created  in  favour  of  an  alien.  The 
devise  being  valid,  and  there  being  a  cestui  que  trust,  who 
could  take,  but  not  hold,  the  crown  became  entitled  bene- 
ficially, but  not  the  trustee  or  heir-at-law  (/>). 


(p)  Barrow  v.  Wadkiny  24  Beavan^  1 ;  3  Jurid  N.  S.  679. 
This  rule  of  law  is  now  repealed  bj  33  Vict.  c.  14,  §  2.     Vide  tupra, 
vol.  i.  App.  iv. 


LEX  FORI — CRIMINAL   LAW.  765 


CHAPTER  XLVIII. 

PRIVATE   INJURIES — WHERE   TO   BE   REDRESSED. 

DCCCCLXVIIL   With  respect  to  the  class  of  quasi 

obligationes  arising  from  the  infliction  of  an  injury  (male- 

Return)  upon  a  private  individual,  it  is  to  be  remembered 

that  the  prosecution  of  the  injurer  may  have  two  objects — 

1.  Pecuniary  reparation  to  the  injured  party,  to  obtain 
which  a  civil  action  may  suffice.  In  this  case,  as  Donellus 
says,  "  Civiliter  agitur,  id  est  de  private  damno,  et  pecuni&, 
**  quam  inde  debitam  actor  prosequatur  "  (a). 

2.  Or,  secondly,  the  object  may  be  the  vindication  of  the 
authority  of  the  law  ;  the  punishment  of  the  offender ;  the 
deterring  others  from  the  commission  of  the  like  offence. 
To  obtain  one  or  all  of  these  ends  the  criminal  action  is 
necessary :  ^*  Quatenus  "  (to  use  again  the  words  of  Donellus) 
^'de  his  agitur  criminaliter  ad  poenam  et  vindictam 
criminis." 

The  Penal  or  Criminal  Law  of  a  State  appertains,  there- 
fore, partly  to  its  Private,  partly  to  its  Public  Law. 

DCCCCLXIX.  That  portion  of  it  which  relates  to 
Public  Law,  so  far  as  its  administration  affects  the  welfare 
of  other  States,  so  far  as  it  partakes  of  an  International 
character,  has  been  already  treated  of  in  the  first  volume  of 
this  work.      For  instance,  whether  a   State,    apart   from 


(a)  DoneUuSf  Com.  de  Jure  Civlliy  lib,  xvii.  c.  xvi. ;  **  Ubi  de  mdU- 
ficiis  et  criminibns  agi  oportet." 
Bar,  §  t)6. 
Wharton,  ch.  xi. 
See  PhUlips  v.  Efjre,  L.  i?.  4  Q.  B.  225  ;  Q  Q.  B.  1. 
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treaty^  is  bound  hj  the  obligation  of  extradition — how  far, 
and  between  what  States,  treaties  upon  this  subject  have 
affected  the  general  law — exterritorial  jurisdiction  in  the 
case  of  crimes  committed  on  board  national  ships  on  the 
high  seas — mixed  jurisdiction  in  the  case  of  crimes  com- 
mitted on  board  foreign  ships  on  the  high  seas— the  crime 
of  piracy  on  the  high  seas  —  the  peculiar  jurisdiction 
allowed  bj  sufferance  or  treaty  in  Mahometan  and  heathen 
countries — are  matters  which  concern  directly  the  State  in 
its  coUectiye  capacity,  and  not  individuals ;  or  which,  indi- 
rectly concerning  individuals,  and  appertaining  to  Comity, 
have  been  treated  of  in  the  former  volumes  of  this  work  (A). 

DCCCCLXX.  But  Comity  or  Private  International 
Law  may  be  properly  said  to  be  (c)  concerned  with  injuries 
committed  against  the  property  or  person  of  some  one  resi- 
dent or  commorant  within  the  limits  of  its  jurisdiction,  for 
which  injuries  a  civil  reparation  is  demanded;  and  it  is 
proposed  to  offer  a  very  few  observations  on  the  jurisdiction 
which  is  or  ought  to  be  exercised  by  the  ordinary  domestic 
tribunals  of  States  upon  this  subject. 

DCCCCLXXI.  There  are  some  questions  which  are 
improperly  classed  under  this  head,  but  which  clearly  belong 
to  the  category  of  Public  Law  {d). 

For  instance,  whether  a  State  will  take  cognisance  of  an 
offence  committed  by  one  of  its  subjects  within  the  juris- 
diction of  a  foreign  State,  and  if  so,  what  law  and  what 
forms  of  procedure  it  will  apply  to  his  trial  («),  are  clearly 
questions  of  Public,  and  not  of  International  Law.  **  The 
"  lex  loci  "  (Lord  Brougham  observes)  "  must  needs  govern 


(6)  See  Vol.  I.  Part  III.  ch.  ii.  xviii.  xix.  xx.  xxi. 
See  abo  Foelixy  ii.  titre  ix. 
Story,  chapter  xvi.  On  Pencd  Laws  and  Offences, 
Essay  on  Foreign  Jurisdiction  and  the  Extradition  of  Oriminals,  by 
the  Right  Hon,  Sir  G.  C,  Lewis,  1859. 

(c)  Satfignyy  viii.  is,  however,  of  a  contrary  opinion. 

(d)  Vide  ant^y  vol.  i.  p.  387,  §  cccxxiv. 

(e)  Fmlix,y  t.  ix.  ch.  ii.  and  ch.  iv. ,  treats  of  both  these  questions. 
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all  criminal  jurisdiction  from  the  nature  of  the  thing  and  the 

purpose  of  the  jurisdiction"  (/). 

DCCCCLXXII.  A  State,  however,  lies  under  no  obliga- 
tion, and  it  is  not  within  its  moral  competence,  to  punish  a 
person  happening  to  be  resident  within  its  limits,  but  who  is 
not  its  subject,  and  who  is  charged  with  having  committed 
a  crime,  out  of  its  jurisdiction,  against  the  subject  of  a 
third  State.  Jurists,  however,  are  not  agreed  upon  this 
point ;  and  many  contend  that  a  delictum^  an  offence  against 
Natural  Law,  is,  wherever  it  has  been  committed,  punishable 
everywhere.  Some  are  of  opinion  that  the  State  in  which 
the  criminal  is  ought  to  punish  him,  if  the  State  in  which 
he  committed  the  crime  made  a  request  to  this  effect,  but 
not  if  it  be  made  by  the  injured  person.  Others  think  that 
the  criminal  ought  to  be  surrendered ;  others,  that  he  ought 
to  be  expelled  from  the  State. 

DCCCCLXXIII.  It  is,  however,  within  the  moral  com- 
petence, and,  indeed,  obligatory  upon  a  State,  to  punish  all 
crimes  committed  within  its  limits,  not  only  upon  one  of  its 
own  subjects,  but  upon  any  person  commorant  within  its 
dominions.  Nor  can  it  make  any  difference  in  principle 
whether  the  injured  person  happen  to  be  or  not  to  be  within 
the  dominions  at  the  time  when  the  injury  is  inflicted.  For 
instance,  if  a  forgery  be  committed  within  the  realm  to  the 
injury  of  an  absent  stranger,  he  is  not  the  less  on  account 
of  his  absence  entitled  to  insist  upon  criminal  proceedings 
being  taken  against  the  forger.  These  principles  are 
generally  maintained  by  International  jurists  and  writers  on 
Public  and  Criminal  Law,  and  are  incorporated  into  the 
texts  of  many  modern  codes.  It  is  a  subject  of  legitimate 
surprise  to  find  writers  of  this  class  maintaining  the  proposi-- 
tion  (y)  that  a  State  is  not  obliged  to  cause  or  allow  a 
criminal  to  be  prosecuted,  if  both  the   offender  and   the 


(/)  Watrauier  v.    Warrender,  9  Bligh,  125 ;  2  Clarh  <k  Fin.  520, 

567. 

(g)  Fcclixy  8.  573. 
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offended  are  merely  commorant  within  its  limits,  and  are  not 
subjects.  Such  commorant  persons,  however,  certainly  owe 
a  temporary  allegiance  to  the  State,  and  are^  therefore,  in- 
dependently of  any  question  of  maintaining  public  order, 
entitled  to  a  temporary  protection,  both  in  civil  and  criminal 
matters,  or  in  those  which  partake  of  the  character  of  bodi, 
such  as  cases  of  civil  damages  demanded  for  criminal 
offences. 

DCCCCLXXIV.  The  general  rule,  Fcelix  remarks, 
adopted  by  the  positive  legislation  of  States  on  this  subject, 
which  is  one  of  Public  Law,  is  to  permit  the  criminal 
prosecution  of  a  foreigner  on  account  of  crimes  committed 
in  another  State  only  in  those  cases  in  which,  either  the 
State  in  which  the  prosecution  is  to  be  carried  on  has  been 
in  its  collective  capacity  injured  by  the  crime,  or  in  which 
the  crime  has  been  of  the  gravest  kind  (de  la  plus  haute 
gravite)  (Jt).  The  effect  of  this  rule  is  to  make  the 
Criminal  Law  of  a  State  a  personal  (i)  statute  to  its  sub- 
jects, travelling  with  them,  and  inseparably  attached  to 
them,  wherever  they  happen  to  be ;  and  such  is  the  doctrine 
of  Paul  Voet  (A)  and  others.  It  was  the  opinion  of 
Bartolus  (/)  that  if,  and  wheuy  a  State  did  take  cognisance 
of  crimes  committed  by  foreigners  in  a  foreign  State,  it 
must  proceed  according  to  the  Criminal  Law  of  that  State 
— "  Ut  possit  contra  eum  procedi  et  puniri  secundum  statuta 
**  sucR  civitatis  "  a  proposition  sufficiently  impracticable,  it 
should  seem,  to  prove  the  wisdom  and  justice  of  abstaining 
altogether  from  such  experiments. 

DCCCCLXXV.  Accoi-ding  to  the  French  Law  (m)  con- 
tained  in  the  5th,  6th,  and  7th  articles  of  their  Criminal 
Code,  every  Frenchman  guilty  of  a  crime  against  the  safety 


{h)  Sec.  574. 

(i)  Vide  anth,  p.  244. 

(}c)  De  Stat.  a.  iv.  ch.  ii.  n.  6. 

Story  J  8.  625. 

(0  Vide  ant^,  p.  249,  n.  47. 

(m)  FccUx,  3.  550. 
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of  the  State,  of  forging  the  public  seal  of  the  State, 
national  papers,  or  bank  notes,  may  be  punished  by  the 
Criminal  Law  of  France  in  France ;  so  may  foreigners, 
authors  of  or  accomplices  in  their  offences,  if  they  are 
arrested  in  France,  or  if  the  French  Government  has  got 
possession  of  them  by  extradition.  So  much  for  offences 
against  the  State ;  as  to  offences  against  the  individual, 
every  Frenchman  who  has  been  guilty  of  a  crime  against 
another  Frenchman,  in  a  foreign  State,  Is  punishable  in 
France,  if  he  has  not  been  punished  abroad,  at  the  instance 
of  the  injured  person.  In  Belgium  this  law  prevails,  with 
the  sensible  addition  that  the  family  of  the  injured  party, 
who  may  of  course  be  murdered,  may  prosecute. 

DCCCCLXXVI.  It  is  almost  a  necessary  corollary, 
from  what  has  been  said,  that  the  effect  of  a  criminal 
sentence  does  not  extend  beyond  the  limits  of  the  State  in 
which  it  has  been  pronounced.  Such  is  the  better,  if  not 
the  unanimous,  opinion  of  jurists  (n). 

Thus  a  person  declared  infamous  in  his  own  country  is 
infamous  de  facto,  but  not  de  jure,  in  anothei*  State.  The 
banished  man  has  a  refuge  in  a  State  which  takes  no  note  of 
the  sentence  of  exile.  The  confiscation  of  his  goods  in  that 
State  does  not  affect  his  property  in  another.  To  recognise 
this  sentence  as  affecting  either  his  honour  or  his  fortune 
would  be  to  inflict,  as  Martens  observes,  a  second  penal 
sentence  on  him  {o). 


(n)  See  vol.  ii.  p.  558,  Appendix  iv.,  for  remarks  and  cases  on  the 
refusal  of  Great  Britain  and  the  United  States  of  North  America  to 
take  cognisance  of  frauds  upon  foreign  revenue  laws. 

(o)  ^ '  Par  une  suite  de  ces  mSmes  principes,  I'eflfet  d'une  sentence 
criniinelle  ne  s'dtend  pas,  hors  des  limites  du  territoire,  sur  la  per- 
Sonne  ou  sur  les  biens  de  celui  qui  a  ^t^  condamn^ ;  tellement  que 
celui  qui  a  4^4  d^clar^  inf&me  chez  nous  n'encourt  chez  IMtrangdr  qu'une 
infamie  de  fait,  non  de  droit ;  que  le  bannissement  d^cr^td  dans  un 
pays  n'emp^che  aucun  autre  pays  de  toldrer  le  banni,  et  que  la  confis- 
cation des  biens  prononc^e  dans  un  pays  n'emporte  pas  celle  des  biens 
situtfs  dans  un  autre :  ce  serait  done  punir  de  nouveau  le  coupable  que 
de  le  priver  dans  un  autre  pays  de  son  honneur  ou  de  scs  biens,  ou  de 

VOL.  IV.  3d 
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DCCCCLXXVII.  The  three  preceding  sections  have 
been  a  digression  into  Public  from  International  Law ;  for 
to  the  former  category  belong  the  jurisprudence  and  practice 
of  States  with  respect  to  their  own  subjects  abroad. 

DCCCCLXXVIIL  The  general  principle  of  English 
Criminal  Law  is  strictly  territorial  and  local ;  even  in  the  case 
of  its  own  subjects  English  Common  Law  takes  no 
cognisance  of  crimes  abroad  ;  there  are,  however,  certain 
very  important  exceptions  introduced  by  Statute  Law. 

In  very  few  instances,  however,  does  the  English  Criminal 
Law  {p)  extend  its  jurisdiction  generally  over  every  class 
of  British  subjects  in  every  part  of  the  world — viz.  the 
offences  of  bigamy,  treason,  homicide  (9),  and  slave-hold- 
ing (r). 

As  to  crimes  committed  by  a  particular  class  of  her  sub- 
jects abroad,  England  has  recently  enacted  as  follows  {s) : 


le  bannir  apr^s  lui  avoir  accord^  le  s^jour ;  ce  qui  toutefois  exigerait 
une  nouvelle  procedure." — Martem,  s.  104. 

(jp)  The  cases  have  been  very  few  ;  and  Sir  G.  Lewis,  p.  22,  infers 
therefrom  that  the  preventive  effect  of  the  statutes,  certainly  of  jBen. 
VIILy  has  been  inconsiderable. 

Under  33  Hen.  VIIL,  c.  23  (1541): 

Governor  WaWs  case  (1802),  28  State  Trials,  61. 

Eex  V.  Depardo  (1807),  Russell  cfe  Ryan's  Rep,  334. 

Rex  V.  Sawyer  (1815),  ib.  204. 

Under  9  Geo,  IV, ,  c.  31  (1829) : 

Rex  V.  Helshaniy  4  Carrington  ds  Payne's  Rep.  394  (1830). 

Rex  V.  Mattos  (1836),  7  Carrington  dc  Payne's  Rep.  458. 

Regina  v.  Azxopardi  (1843),  2  Moody's  Crown  Cases,  288. 

Regina  v.  Bernard,  1  Foster  cfe  Finlason's  Nisi  Prius  Cases,  240 
(1858). 

Under  18  &  19  Vict,  c.  91,  s.  21 : 

Regina  v.  Lopez,  Regina  v.  Christian  Saltier,  7  Cox's  Criminal  Cases, 
431. 

(q)  9  Geo,  IV,  c.  31,  s.  22. 

(r)  33  Hen,  VIIL  20 ;  9  Geg,  IV,  c.  31,  ss.  7,  8 ;  and  6  &  7  Viii, 
c.  98. 

(s)  See  also  6  &  7  Vict,  c.  94,  ^^  An  Act  to  remove  do^ibts  as  to  ihe 
exercise  of  power  and  jurisdiction  of  Her  Majesty  wUhin  divei^s  countries 
a/nd  places  out  of  Her  Majesty's  dominions,  and  to  render  the  same  more 
effectual,'* 


(( 
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**  All  offences  against  property  or  person  committed  in  or 
at  any  place  either  ashore  or  afloat  out  of  Her  Majesty's 
"  dominions  by  any  master^  seaman^  or  apprentice,  who  at  the 
^*time  when  the  offence  is  committed  is  or  within  three 
"  months  previously  has  been  employed  in  any  British  ship, 
"  shall  be  deemed  to  be  offences  of  the  same  nature  respec- 
tively, and  be  liable  to  the  same  punishments  respectively, 
and  be  enquired  of,  heard,  tried,  determined,  and  adjudged 
^^  in  the  same  manner,  and  by  the  same  courts,  and  in  the 
same  places,  as  if  such  offences  had  been  committed  within 
the  jurisdiction  of  the  Admiralty  of  England ;  and  the 
costs  and  expenses  of  the  prosecution  of  any  such  offence 
may  be  directed  to  be  paid  as  in  the  case  of  costs  and  ex- 
penses of  prosecutions  for  offences  committed  within  the 
jurisdiction  "(^). 
And  with  respect  to  crimes  committed  by  a  British  sub- 
ject in  a  foreign  port,  or  by  a  foreign  subject  on  board  a 
British  ship  on  the  high  seas,  England  has  recently  enacted 
as  follows: 

"  If  any  person,  being  a  British  subject,  charged  with 
having  committed  any  crime  or  offence  on  board  any 
British  ship  on  the  high  seas,  or  in  any  foreign  port  or 
harbour,  or  if  any  person,  not  being  a  British  subject, 
"  charged  with  having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas,  is  found  within 
the  jurisdiction  of  any  court  of  justice  in  Her  Majesty's 
"  dominions,  which  would  have  had  cognisance  of  such  crime 
or  offence  if  committed  within  the  limits  of  its  ordinary 
jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and 
try  the  case  as  if  such  crime  or  offence  had  been  com- 
"  mitted  within  such  limits  "  {u). 

DCCCCLXXIX.  The  doctrine  of  the  English  Law  as 
to  foreign  penal  law  has  been  often  and  most  distinctly  laid 
down  by  English  Courts  of  Justice.      The  opinion  of  Lord 


(/)  17  &  18  Vict  c.  104,  8.  267  (Merchant  dipping  Act). 
(w)  18  &  19  Vict.  c.  91,  8.  21  (Merchant  Shipping  Act  AmendvviU). 
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C.  J.  De  Grey  (x)  that  ^'  crimes  are  in  their  nature  local, 
"  and  the  jurisdiction  of  crimes  is  local,"  has  been  in  sub- 
stance repeated  by  most  eminent  judges  (y) ;  by  none  with 
greater  authority  and  clearness  than  Lord  Brougham  in  the 
passage  already  cited — "  the  lex  loci  must  needs  govern  all 
^^  criminal  jurisdiction  from  the  nature  of  the  theory  and  the 
"  purpose  of  the  jurisdiction.'' 

DCCCCLXXX.  To  return  to  the  proper  subject  of  this 
chapter,  with  respect  to  the  criminal  prosecution  of  foreigners 
in  England,  it  is  remarkable  that  England,  conducting  all 
trials  of  this  kind  through  the  intervention  of  a  jury,  has 
endeavoured  to  secure  the  foreigner  from  suffering  injustice 
from  this  peculiar  institution. 

DCCCCXXXI.  England,  for  a  very  long  time,  allowed 
to  aliens  the  privilege,  in  civil  as  well  as  criminal  cases,  of 
challenging  the  array,  on  the  ground  that  the  sheriff  had  not 
returned  a  jury  de  medietate  linguce  (2),  that  is,  a  jury,  one 
half  of  which  consisted  of  aliens,  supposing  so  many  to  be 
found  in  the  place.  The  privilege,  however,  was  finally 
found  cumbrous ;  and  now  by  s.  5  of  33  Vict.  c.  14,  aliens 
are  no  longer  entitled  to  this  privilege,  but  are  triable  in  the 
same  manner  as  if  they  were  natural-bom  subjects. 

DCCCCLXXXII.  In  England  it  has  been  decided  that 
a  foreigner  charged  in  England  with  a  crime  committed  there 
cannot  successfully  urge  in  his  defence  that  he  did  not  know 
he  was  doing  wrong,  though  it  may  be  a  matter  to  be  con- 
sidered in  mitigation  of  punishment  (a). 

DCCCCLXXXIII.  It  has  been  also  ruled  by  an  Eng- 


(aj)  Vei^ed  v.  Verest,  2  W.  Blackstone'a  Bep.  1058. 

{y)  FoUioU  v.  Ogden,  1  H.  Blackstone's  Bep.  135,  Lord  Lougli- 
borough. 

Ogden  v.  FoUiott,  3  Ikmiford  efc  Bastes  Bep,  733,  Mr.  Justice 
Buller. 

Wolff  V.  Oxholm,  6  Maule  db  Selwyn^s  Bep,  99,  Lord  EUenborongh. 

(2)  Cf.  Meyer f  histitutions  Judiciaires,  t.  ii.  ch.  xiii. — Du  Jury  de 
medietate  lirtguce.     lb.  t.  iii.  ch.  xvi.  Juges  consuls, 

Maria  Mannhig's  Case,  2  Carr.  <£?  Kir.  p.  887. 

{a)  Bex  V.  Esop,  7  Carrhi^on  du  Fay^ie's  Bep.  456. 
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lish  Court  that  a  foreigner  sojourning  in  England  cannot 
decline  to  produce  documents^  or  to  give  evidence  in  an 
English  Couit  of  Justice,  on  the  ground  that  he  would  by 
so  doing  (i)  expose  himself  to  a  criminal  prosecution  in  his 
own  countiy,  though  in  England  no  such  consequence  would 
follow.  This  decision,  therefore,  was  founded  on  the  prin- 
ciple that  the  English  Courts  paid  no  regard  to  the  penal 
laws  of  a  foreign  State. 

DCCCCLXXXIV.  The  law  and  practice  of  England 
are  in  accordance  with  the  law  of  the  United  States  of 
North  America  upon  this  subject  (c).  "  It  is  conceded  " 
(C.  J.  Marshall  says)  "  that  the  legislation  of  every  country 
**  is  territorial,  that  beyond  its  own  territory  it  can  only 
"affect  its  own  subjects  or  citizens.  It  is  not  easy  to  con- 
*^  ceive  a  power  to  execute  a  municipal  law,  or  to  enforce 
"  obedience  to  that  law,  without  the  circle  in  which  that  law 
**  operates.  A  power  to  seize  for  the  infraction  of  a  law  is 
^*  derived  from  the  sovereign,  and  must  be  exercised,  it  would 
*•  seem,  within  those  limits  which  circumscribe  the  sovereign 
power.  The  rights  of  war  may  be  exercised  on  the  high 
seas,  because  war  is  carried  on  upon  the  high  seas  ;  but  the 
pacific  rights  of  sovereignty  must  be  exercised  within  the 
territory  of  the  sovereign. 

"  If  these  propositions  be  true,  a  seizure  of  a  person  not 
a  subject,  or  of  a  vessel  not  belonging  to  a  subject,  made 
on  the  high  seas,  for  the  breach  of  a  municipal  regulation, 
is  an  act  which  the  sovereign  cannot  authorize.  The  per- 
son who  makes  this  seizure,  then,  makes  it  on  a  pretext 
"  which,  if  true,  will  not  justify  the  act,  and  is  a  marine 
trespasser.  To  a  majority  of  the  court  it  seems  to  follow 
that  such  a  seizure  is  totally  invalid ;  that  the  possession 
acquired  by  this  unlawful  act  is  his  own  possession,  not 


(C 

sc 
it 


(6)  Ths  King  of  the  Two  Sicilies  v.  WiUcox,  1  Simons,  N.  R,  329 ; 
V.-C.  Granworth.  Cf.  ScoviUa  y.'CaVffield,  14  Johnson* s  {Amer.)  Bep, 
338  ;  dted  Story,  8.  621. 

(c)  Story,  c.  xvi.  Penal  Laws  and  Offences, 
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^^  that  of  the  sovereign ;  and  that  such  possession  oonfers  no 
"  jurisdiction  on  the  court  of  the  country  to  which  the  captor 
«  belongs  **  (d)- 

The  same  learned  judge  laid  down  concisely  the  proposi- 
tion of  law  in  another  case  in  these  words :  '^  The  courts  of 
"  no  country  execute  the  penal  laws  of  another  *'  (e). 

DCCCCLXXXV.  This  principle  of  confining  criminal 
law  within  local  and  territorial  limits,  though  on  the 
whole  sound  and  wise,  is  not  free  from  many  disadvantages. 
They  have  been  and  are  principally  conspicuous  in  the  cases 
of  border  (/)  population,  and  of  crimes  committed  on  board 
of  foreign  merchant  vessels  on  the  high  seas. 

It  has  often  happened  of  late  years  that  foreign  vessels, 
on  board  of  which,  while  on  the  high  seas,  some  of  the  crew 
have  been  maimed  or  killed,  have  come  into  English  ports. 
The  author  of  the  crime,  perhaps  the  victim  of  it  also,  are 
on  board  the  vessel  when  she  arrives  in  the  English  port ; 
in  many  cases  the  victim  is  placed  in  an  English  hospital  (^) ; 
witnesses  of  the  crime  are  there ;  the  criminal  law  is  pro- 
bably in  most  of  these  cases  the  same ;  but,  even  if  this  were 
otherwise,  it  would  be  for  the  interest  of  every  member  of 
the  commonwealth  of  states  to  assent  to  a  modification,  in 
such  instances  as  these,  of  the  principles  of  International 
Law,  and  to  concede  by  special  conventions  a  jurisdiction 
over  the  criminal  to  the  State  in  whose  port  the  vessel 
arrived. 

(d)  Rose  V.  Himelyf  4  Cranch^s  (Amer,)  Bep,  279. 

(e)  The  Aivtelope,  10  Wheaton's  Bep,  66,  123. 

Russia,  however,  appears  to  give  some  effect  to  the  convictions  for 
crime  of  her  own  citizens  by  the  courts  of  foreign  nations  See 
Bemie  du  Droit  ItUemaiioiial  Frivi  (1874),  p.  47. 

(/)  See  this  point  among  others  forcibly  put  by  Sir  G.  Lewis,  pp. 
30-35,  and  a  striking  illustration  cited  from  ViUefort,  Des  Crimes  et  des 
DelUs  commU  d  VEtranger. 

(g)  ^'Between  the  1st  of  June,  1867,  and  the  1st  of  June,  1858, 
there  were  admitted  into  the  Northern  Hospital  at  Liverpool  upwards 
of  150  patients,  whose  sufferings,  in  every  single  case,  were  owing  to 
maltreatment  at  the  hands  of  their  officers.'' — The  THmes,  March  21, 
1859,  which  contains  a  well- written  article  on  the  subject. 
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It  would  be  in  most  cases  not  a  substitution  of  a  foreign 
for  a  domestic  jurisdiction^  but  the  adoption  of  a  foreign 
jurisdiction  in  lieu  of  none — ^in  lieu  of  allowing  an  atrocious 
criminal  to  escape  altogether  the  punishment  due  to  his  bar- 
barity. 

At  present  there  is  a  practical  impunity  accorded  to 
savage  and  brutal  men^  which  encourages  them  in  the  com- 
mission of  acts  of  cruelty  upon  the  high  seas  at  which 
human  nature  shudders ;  and  the  true  end  of  International 
Law — the  welfare  and  safety  of  individuals  as  members  of 
States — ^is  sacrificed  to  an  over-scrupulous  respect  for  a 
general  principle  which  has  ceased,  in  this  particular  instance^ 
to  be  a  means  of  maintaining  that  end. 

A  similar  remark  applies  to  the  fraudulent  destruction  or 
casting  away  of  vessels  and  cargoes,  a  crime  which  unhappily 
often  escapes  punishment  because  the  country  to  which  the 
ship  is  bound  or  to  which  the  offenders  come  is  not  that  to 
which  the  ship  belongs^  and  its  courts  have  therefore  no 
jurisdiction. 

It  has  been  proposed,  in  order  to  meet  this  evil,  to  make 
these  crimes,  by  the  general  consent  of  nations,  acts  of  piracy 
and  justiciable  everywhere  (A). 

{h)  Wendfs  Maritime  Legidcution  (ed.  2),  p.  148. 
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Below  is  printed  at  length  the  leading  American  decision  upon  the 
application  of  Personal  and  Beat  Statutes. 

Saul  v.  His  Cbeditors   (a). 
Appeal  from  the  Court  of  the  First  District. 

Marginal  Note  of  Reporter, 

Subsequent  statutes  do  not  repeal  previous  ones  by  containing 
different  provisionB.     They  must  be  contrary. 

The  jurisprudence  of  Spain  makes  a  part  of  the  Law  of  LouiHiana. 

The  rules  in  relation  to  real  and  personal  statutes  apply  also  to 
unwritten  laws  or  customs. 

Where  the  personal  statute  of  the  domicil  is  in  opposition  to  a 
real  statute  of  situation,  the  real  statute  will  prevail. 

Contracts  are  governed  by  the  laws  of  the  country  where  they  are 
made,  but  they  cannot  be  enforced  to  the  injury  of  a  State  whose 
Aid  is  required  to  carry  them  into  effect. 

Nor  where  they  are  in  opposition  to  the  positive  laws  of  that 
State. 

In  the  conflict  of  laws,  where  it  is  doubtful  which  should  prevail, 
the  court  that  decides  should  prefer  the  law  of  its  own  country  to 
that  of  the  stranger. 

Personal,  statutes  of  the  country  where  a  contract  is  sought  to  be 
enforced  may  sometimes  control  the  personal  statutes  of  the  country 
where  the  contract  was  made. 

The  law  relating  to  acquests  and  gains  made  during  marriage  is 
a  real,  not  a  personal  statute,  and  governs  marriages  made  in  other 
countries,  where  the  parties  reside  in  this,  as  to  all  property  acquired 
after  their  removal. 

But  they  yield  to  an  express  agreement  made  on  entering  into 
marriage  in  another  country. 

The  contract  of  pledge  of  incorporeal  things  will  not  give  a  pre- 
ference unless  evidenced  by  an  auUientic  act,  or  one  duly  recorded 
at  a  time  not  suspicious.     And  this  contract  sous  seing  prive,  though 

(a)  5  Martins'  Rep.  N.S,  569-608. 
S.  c.  8  Louis.  Rep.  p.  678. 
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made  long  before  iuaolvency,  cannot  be  recorded  at  a  time  when 
the  debtor  would  be  incapable  of  giving  a  preference  by  any  act  of 
his. 


Porter^  J.,  delivered  the  judgment  of  the  Court  The  tableau 
of  distribution  filed  by  the  syndics  of  the  insolvent  was  opposed  in 
the  court  of  the  first  instance ;  and  the  opposition  being  sustained, 
an  appeal  has  been  taken  to  this  court  by  the  syndics,  by  tke  Bank 
of  the  United  States,  the  Bank  of  Orleans,  and  the  Bank  of 
Louisiana. 

The  claims  admitted  by  the  judge,  a  guoj  and  which  are  now 
contested  there,  are : — 

1.  That  of  the  children  of  the  insolvent,  who  claim  as  privi- 
leged creditors,  for  the  amount  inherited  by  them  from  their  deceased 
mother. 

2.  That  of  John  Jacob  Astor,  of  New  York,  who  avers  that 
he  is  a  creditor  of  the  insolvent  for  the  sum  of  J^64,000,  and  that 
he  has  a  privilege  on  751  shares  of  stock  of  the  Bank  of  Orleans, 
which  were  pledged  to  him,  and  now  make  a  part  of  the  estate  sur- 
rendered. 

3.  That  of  Alexander  Brown  and  Sons,  of  Baltimore^  who  also 
assert  a  privil^e  on  bank-sto^k,  which  they  state  was  pledged  to 
them  by  the  insolvent  for  the  security  of  a  loan  of  ;$f9,000  and  up- 
wards. 

The  different  questions  of  law  arising  on  these  claims  have  been 
argued  with  an  ability  worthy  of  their  importance.  Some  of  these 
questions  are  now  presented  for  the  first  time  for  decision ;  and  those 
which  have  been  already  before  the  Court  and  acted  on,  on  other 
occasions,  have  been  examined  with  so  much  care  by  the  counsel, 
and  have  received  such  additional  light  from  the  laborious  investiga- 
tion bestowed  on  them,  that  they  come  upon  our  consideration  with 
as  much  freshness  as  if  this  was  the  only  time  our  attention  had 
been  drawn  to  them. 

We  shall  take  them  up  in  the  order  in  which  they  have  been 
already  stated ;  and  first  as  to  the  claim  of  the  insolvent's  children. 

From  the  ftcts  admitted  by  the  parties,  which  admission  makes 
the  statement  on  this  appeal,  it  appears  that  Saul  and  his  wife  inter- 
married in  the  State  of  Virginia,  on  the  6th  of  February,  1794, 
their  domicil  being  then  in  that  State  ;  that  they  remained  there 
until  the  year  1804,  when  they  removed  to  the  now  State  of 
Louisiana ;  that  they  fixed  their  residence  here,  and  continued  this 
residence  up  to  the  year  1819,  when  the  wife  died ;  that  after  their 
removal  from  Yii^inia,  and  while  living  and  having  their  domicil 
in  this  State,  a  large  quantity  of  property  was  acquired,  which  at 
the  death  of  the  wife  remained  in  tlie  possession  of  her  husband,  the 
insolvent. 

The  children  claim  the  one  half  of  the  pro^xjrty,  as  acquests  and 
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gabs  made  by  their  father  and  mother  in  this  State.  The  appel- 
lants contend  that,  as  the  marriage  took  place  in  the  State  of 
Vii^inia,  by  whose  laws  no  community  of  acquests  and  gains  was 
permitted,  the  whole  of  the  property  acquired  here  belonged  to  the 
husband. 

This  statement  of  the  matter  at  issue  shows  that  the  only  ques- 
tion presented  for  our  decision  is  one  of  laws ;  but  it  is  one  which 
grows  out  of  the  conflict  of  laws  of  different  States.  Our  former 
experience  had  taught  us  that  questions  of  this  kind  are  the  most 
embarrassing  and  difficult  of  decision  that  can  occupy  the  attention 
of  those  who  preside  in  courts  of  justice.  The  argument  of  this 
case  has  shown  us  that  the  vast  mass  of  learning  which  the  research 
of  counsel  has  furnished  leaves  the  subject  as  much  enveloped  in 
obscurity  and  doubt  as  it  would  have  appeared  to  our  own  under- 
standings, had  we  been  called  on  to  decide  without  the  knowledge 
of  what  others  had  thought  and  written  about  it. 

Until  the  discussion  of  this  cause,  it  was  generally  understood 
by  the  bar  and  the  bench  in  this  State  that  the  question  now  agitated 
was  well  understood  in  our  jurisprudence ;  and  that  from  the  period 
married  persons  from  other  States  moved  into  this  the  proper^  ac- 
quired became  common,  and  was  to  be  equally  divided  between  them 
at  the  dissolution  of  the  marriage.  We  have  not,  therefore,  been 
insensible  to  the  argument  so  strongly  pressed  on  us  that,  the  ques- 
tion being  already  settled  by  the  decisions  of  the  tribunal  of  last 
resort  in  the  State,  the  subject  ought  not  to  be  opened  again,  and 
that  the  most  important  interests  of  society  require  there  should  be 
a  time  when  contested  points  of  jurisprudence  may  be  considered  as 
at  rest.  But  these  considerations  are  not  in  this  case  of  sufficient 
weight  to  preclude  a  re-examination  of  the  principles  on  which  the 
doctrine  already  stated  has  been  established.  A  sufficient  period 
has  not  elapsed  to  enable  it  to  derive  much  authority  from  the 
acquiescence  of  others.  The  decision  of  the  court  cannot  be  sup- 
posed to  have  influenced  parties  entering  into  the  marriage  contract, 
or  greatly  to  have  aflected  any  important  interests  in  society.  It  ap- 
plied only  to  married  persons  emigrating  from  other  States,  whose 
exertions  or  industry  cannot  be  supposed  to  have  been  much  changed 
by  the  anticipation  of  the  property  going  in  one  direction  or  the 
other ;  who»e  habits  were  formed  before  they  came  here,  and  no 
doubt  remained  the  same  afler  their  migration  as  before.  We  shall^ 
therefore,  proceed  to  the  examination  of  the  question  as  if  the  case 
was  now  presented  for  the  first  time,  and,  we  trust,  without  any  bias 
that  might  be  supposed  to  exist  on  our  minds  from  the  opinions  we 
have  already  expressed. 

The  investigation  we  are  about  to  make  will  be  best  conducted  by 
first  examining  our  own  statutes. 

The  old  Civil  Code  provided  that  every  marriage  contracted  within 
this  State  superinduces  of  right  partnership  or  community  of  acquests 
and  gains,     (Civil  Code,  336,  art.  63.) 
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Our  Revised  Code  repeats  this  provision  and  adds  another :  that  a 
marriage  contracted  out  of  this  State  between  persons  who  afterwards 
come  to  live  here  is  also  subject  to  the  community  of  acquests  with 
respect  to  such  property  as  is  acquired  after  their  arrival.  (Code, 
2370.) 

If  the  acquests  and  gains'  in  respect  to  which  the  present  suit 
exists  had  been  made  under  the  dominion  of  the  law  last  cited,  there 
would  be  an  end  to  any  dispute  about  their  distribution ;  but  the 
marriage  of  the  insolvent  and  his  wife  was  dissolved  by  the  death  of 
the  latter  before  the  law  was  enacted. 

It  has  been  contended  that,  as  the  article  first  cited  provides  for  a 
community  of  acquests  and  gains  on  all  marriages  contracted  withm 
the  territory,  it  is  an  evidence  the  legislature  did  not  intend  there 
should  be  a  community  on  marriages  made  mthout ;  tnelusio  umus 
est  exclusio  alterius. 

It  would  be  giving  too  much  weight  to  the  argument  contrario 
sensu  to  adopt  this  construction.  If  the  subject  were  one  on  which 
there  had  existed  no  previous  legislation,  it  would  certainly  be  fair 
to  contend  that,  as  the  law-maker  has  affirmatively  dechu^d  par- 
ticular cases  not  enumerated  should  produce  certain  effects,  this 
affirmative  included  the  n^ative,  that  other  cases  not  enumerated 
should  not  produce  these  effects ;  though  even  then  this  reasoning, 
which  is  founded  on  presumption,  might  yield  to  other  circumstances, 
by  which  that  presumption  could  be  repelled.  But  when  there 
already  exists  positive  legislation  on  the  same  subject-matter  pro- 
viding for  the  very  case  which  it  is  presumed  is  excluded,  the  argu- 
ment loses  almost  entirely  its  weight.  The  law  must  then  be  inter- 
preted by  a  well-known  rule  of  jurisprudence,  that  an  intention  to 
repeal  laws  can  never  be  supposed ;  that  subsequent  statutes  do  not 
abrogate  former  ones  by  containing  different  provisions  on  the  same 
subject ;  they  must  be  contrary  to  produce  such  effects.  This  rule, 
which  is  true  in  relation  to  all  laws,  is  more  particularly  applicable 
to  our  codes,  which  were  only  intended  to  lay  down  general  princi- 
ples, and  provide  for  cases  of  the  most  common  occurrence.  If, 
then,  the  provisions  in  our  code  cannot  be  considered  to  have  re- 
pealed the  former  law,  no  argument  can  be  drawn  from  them  as  to 
the  intention  of  the  legislatiu'e  to  do  so,  or  their  opinion  on  this 
subject.  It  is  more  than  probable  their  thoughts  were  not  turned 
to  a  case  which  is  not  of  frequent  occurrence.  If  they  had  intended 
to  act  on  it,  as  the  matter  was,  to  say  at  least,  doubtful,  they  cer- 
tainly would  not  have  increased  these  doubts  by  leaving  their  will 
to  be  inferred  from  an  affirmative  regulation  on  the  same  subject^ 
but  in  relation  to  a  different  state  of  things.  We  are  bound  to 
believe  they  would  have  legislated  directly  on  it,  and  have  positively 
declared,  as  they  have  since  done^  what  the  rule  should  be  when 
people  married  in  another  country  and  removed  into  this. 

It  being  clear,  then,  that  our  own  statutes  furnish  no  guide  for  the 
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decision  of  this  question,  recourse  must  be  had  to  the  former  laws  of 
the  country. 

The  positive  regulations  of  Spain  on  this  subject  are  contained 
in  two  laws;  one  of  the  Fuero  Meal,  and  the  other  of  the 
Partidas. 

That  part  of  the  law  of  the  Partidas  which  directly  applies  to 
the  case  before  the  Court  is  in  the  following  words  : — ''  E  dezimos, 
"  que  el  pleyto  que  ellos  pusieron  entre  si,  deve  valer  en  la  manera 
'*  que  se  avinieron  ante  que  casassen,  o  quando  casaron  ;  e  non  deve 
'^  ser  embargado  por  la  costumbre  contraria  de  aquella  tierra  do 
**  fuesen  a  morar.  Esso  mismo  seria,  maguer  ellos  non  pusiesen, 
"  pleyto  entre  si ;  ca  la  costumbre  de  aquella  tierra  do  fizieron  el 
"  casamiento  deve  valer,  quanto  en  las  dotes,  e  en  las  arras,  e  en  las 
'*  ganancias  que  fizieron,  e  non  la  de  aquel  lugar  do  se  cambiaron." 
— Pt.  iv.  tit.  ii.  ley.  23. 

"  And  we  say,  that  the  agi'eement  they  had  made  before  or  at  the 
"  time  of  their  marriage  ought  to  have  its  effect  in  the  manner  they 
*'  may  have  stipulated,  and  that  it  will  not  be  avoided  by  the  custom 
"  of  the  place  to  which  they  may  have  removed.  And  so  we  say  it 
"  would  be,  if  they  had  not  entered  into  an  agreement ;  for  the  cus- 
"  torn  of  the  coimtry  where  they  contracted  the  marriage  ought  to 
"  have  its  effect  as  it  regards  the  dowry,  the  arras,  and  the  gains  they 
'*  may  have  made,  and  not  that  of  die  place  to  which  they  may 
"  have  removed." 

Some  verbal  criticism  has  been  exercised  on  this  law.  It  is  con- 
tended by  one  of  the  parties  that  it  only  intended  to  provide  for 
the  gains  made  before  the  removal  of  the  married  couple ;  or,  at  all 
events,  that  the  words  used  leave  the  sense  doubtful.  By  the  other, 
that  it  regulates  all,  whether  made  before  or  ailer  they  left  the  coun- 
try in  which  the  marriage  took  place.  The  expressions  used,  though 
not  free  from  all  ambiguity,  as  the  apppellants  have  argued,  we 
think  ought  to  receive  the  construction  for  which  they  contend. 
The  law  was  so  understood  by  the  commentators  of  that  day,  and 
the  preceding  parts  of  it,  compared  with  the  clause  in  which  the 
obscurity  is  said  to  exist,  serve  to  support  this  interpretation. 

If  these  provisions  in  the  Partidas  stood  alone,  they  would  admit 
of  a  more  favourable  construction  in  support  of  the  ground  assumed 
by  the  counsel  for  the  syndics  than  they  can  receive  when  taken  in 
connection  with  the  law  of  the  Fuero  Heal,  which  is  in  the  follow- 
ing words  :— 

"  Toda  cosa  que  el  marido  y  muger  ganaren  o  compraren,  estando 
"  de  consuno,  hayanlo  amb<»  por  medio,  &c." — Uovissima  Eecop. 
lib.  X.,  tit.  iv.  ley.  1. 

"  Everything  which  the  husband  and  wife  may  acquire  while 
**  together  shall  be  equally  divided  between  them." 

The  codes  in  which  these  laws  are  found  were  composed  under 
the   authority   of  Ferdinand  the  Third  and  his  son  Alphonso  the 
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Wise,  nearly  about  the  same  time.  The  Fuero  Real  was  published  in 
the  year  1255.  The  Partidas,  although  completed  in  1260,  was 
not  promulgated  until  nearly  a  century  afterwards. 

By  the  Spanish  writers  the  former  is  considered,  with  respect  to 
the  latter,  what  the  Institutes  of  Justinian  are  to  the  Pandects ;  and 
it  has  been  admitted  that  they  may  mutually  aid  in  the  interpreta- 
tion of  each  other. 

We  have  then  two  statutes  presented  for  construction,  one  r-i 
which,  not  in  terms  the  most  clear,  directs  that  the  custom  of  the 
country  where  parties  contract  marriage  should  regulate  their  rights 
in  respect  to  acquests  and  gains ;  and  another  which  declares  that 
everything  that  husband  and  wife  may  gain  or  purchase  shall  be 
equally  divided  between  them. 

If  the  question  as  to  the  true  interpretation  of  these  laws  now 
arose  for  the  first  time,  we  should  hesitate  what  construction  to  put  on 
them.  Either,  taken  singly,  and  according  to  the  letter,  goes  the 
whole  length  for  which  each  of  the  parties  before  us  contends ;  but 
before  examining  them  to  ascertain  what  conclusion  we  should  come 
to,  if  left  to  our  judgment  unaided  by  the  opinions  of  others,  it  is 
proper  we  should  endeavour  to  learn  what  construction  was  put  on 
them  in  the  country  where  they  were  made.  On  whatever  side  the 
weight  of  authority  should  be  found  to  preponderate,  we  may  cer- 
tainly adopt  it.  They  who  have  had  these  laws  for  nearly  five 
liundred  years  before  they  passed  to  us  must,  we  feel,  have  more 
knowledge  of  the  intention  and  meaning  of  their  own  legislation 
than  we  at  this  remote  period  of  time,  who  have  come  to  a  know- 
ledge of  them  but,  as  it  were,  of  yesterday,  can  possibly  posnesa. 

Nothing  can  be  more  Ratisfactorily  shown  than  the  opinion  of  the 
commentators  on  the  statutes  of  Spain  in  relation  to  this  particular 
subject.  From  the  time  Gregorlo  Lopez  published  his  work  on  the 
Partidas,  in  the  year  1555,  down  to  Febrero,  in  the  year  1781,  the 
writings  of  no  jurist  of  that  country  have  been  produced  to  us  who 
treats  of  this  matter  that  does  not  declare  that  the  law  of  the 
Partidas,  already  cited,  must  be  limited  to  property  acquired  in  the 
place  where  the  marriage  is  contracted,  and  that  it  does  not  extend 
to  acquisitions  made  in  another  country,  to  which  the  parties  may 
have  removed,  where  a  different  rule  ^ould  prevail.  In  the  long 
list  of  writers  who  have  been  cited  in  support  of  this  doctrine  are 
to  be  found  some  of  the  most  illustrious  of  whom  the  Middle  Ages 
could  boast — James  of  Arena,  Gulielmus  de  Cuneo,  Dynus,  Ray- 
naldus,  Jean  Favre,  Baldus,  Alciat,  and  Ancharanus,  Gregorio  Lopez 
on  the  four  Partidas,  tit.  xi.,  law  24 ;  Matienzo  Commentaria,  lib. 
V.  tit.  ix.  no?.  73  &  74;  Febrero,  pt.  ii.  lib.  i.  cap.  4,  b.  2, 
no.  62. 

Trying  the  question,  therefore,  by  authority,  no  doubt  can  exist 
on  which  side  it  preponderates  in  the  country  where  the  statute  was 
passed.     Admitting,  therefore,  for  a  moment,  that  the  letter  of  the 
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law  of  the  Partidas  was  violated  by  the  construction  given  to.it  by 
the  commentators ;  that  violation  acquiesced  in  for  centuries,  by 
lawyers,  courts,  and  the  sovereign  authority  of  the  country,  makes 
as  much  a  part  of  the  law  of  Spain  at  this  day  as  if  the  statute  had 
been  modified  by  the  power  in  the  State  in  whom  the  right  of  legis- 
lation was  vested.  In  looking  into  the  laws  of  any  country,  we 
stop  at  the  threshold  if  we  look  no  further  than  their  statutes ;  and 
what  we  should  see  there  would  in  most  instances  only  tend  to  mis- 
lead. In  every  nation  that  has  advanced  a  few  steps  beyond  the 
first  organisation  of  political  society,  and  that  has  made  any  pro- 
gress in  civilisation,  a  more  extensive  and  equally  important  part  of 
the  rules  which  govern  men  is  derived  from  what  is  called,  in 
certain  countries,  common  law,  and  here,  jurisprudence. 

This  jurisprudence,  or  common  law,  in  some  nations,  is  found  in 
the  decrees  of  their  courts ;  in  others,  it  is  furnished  by  private  in- 
dividuals eminent  for  their  learning  and  integrity,  whose  superior 
wisdom  has  enabled  them  to  gain  the  proud  distinction  of  legislating, 
as  it  were,  for  their  country,  and  enforcing  their  legislation  by  the 
most  noble  of  all  means :  that  of  reason  alone.  A^r  a  long  series 
of  years,  it  is  sometimes  difficult  to  say  whether  these  opinions  and 
judgments  were  originally  the  effect  of  principles  previously 
existing  in  society,  or  whether  they  were  the  cause  of  the 
doctrines  which  all  men  at  last  recognise.  But  whether  the  one 
or  the  other,  when  acquiesced  in  for  ages,  their  force  and  effect  can- 
not be  distinguished  irom  statutory  law.  No  civilised  nation  has 
been  without  such  a  system.  None,  it  is  believed,  can  do  without 
it ;  and  every  attempt  to  expel  it  only  causes  it  to  return  with  in- 
creased strength  on  those  who  are  so  sanguine  as  to  think  it  may  be 
dispensed  with. — Duponceau  on  Jurisdiction^  105. 

Spain,  who  was  among  the  first  of  the  European  nations  that  re* 
duced  her  laws  into  codes,  and  who  carried  that  mode  of  legislation 
further  than  any  other  people,  early  felt  the  necessity  of  a  jurispru- 
dence which  would  supply  the  defects  and  soflen  the  asperities  of 
her  statutes.  The  opinions  of  her  jurisconsults  seem  to  have 
obtained  an  authority  with  her,  of  which  the  history  of  no  other 
country  offers  an  example.  So  early  as  the  fifteenth  century  a  law 
was  passed  regulating  the  authority  which  belonged  to  the  opinions 
of  Bartolus,  Baldus,  Juan  Andrea,  and  Abad.  That  law  was,  it 
is  true,  ailerwards  repealed  by  the  first  of  Toro^  and  directions  given 
that,  in  case  of  doubt  as  to  the  true  interpretation  of  the  statutes, 
recourse  should  be  had  to  the  sovereign  himself.  What  was  the 
practical  operation  of  this  last  statute  our  researches  do  not  enable 
US  positively  to  state.  It  does  not,  however,  seem  to  have  made 
much  change  in  the  practice  of  their  courts,  for  in  the  year  1713 
we  find  an  auto  accordado  in  respect  to  the  laws  that  should  be  fol- 
lowed in  the  decision  of  causes,    in  which  it  is  stated,  as  a  great 
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inconvenience,  that  the  tribunale  of  justice  had  resorted  to  foreign 
boohs  and  authors^  to  the  depreciation  of  their  own  jurists^  who, 
with  great  knowledge,  had  explained  and  interpreted  their  laws, 
ordinances,  and  customs.  But  admitting  that,  afler  the  promulga- 
tion of  the  law  of  Toro^  the  opinions  of  these  jurists  had  not  the 
weight  thej  before  received,  and  that  in  all  unsettled  cases  recourse 
was  had  to  the  sovereign  himself;  when  we  find  that^  nearly  four 
hundred  years  afler,  the  writers  on  the  laws  of  Spain  refer  to  no 
decision  of  their  king  and  council  on  this  point,  express  no  doubt 
about  it,  and  quote  the  opinions  of  jurists  who  wrote  nearly  the 
same  length  of  time  before  them,  what  conclusion  can  we  come  to 
but  that  no  doubt  did  exist  on  the  subject  in  Spain  ?  That  the  whole 
nation  acquiesced  in  the  opinions  of  those  who  had  early  interpreted 
their  statutes,  and  that  the  tacit  consent  of  the .  sovereign  himself 
must  be  presumed  given  to  a  construction  which  he  had  the  power 
to  change,  but  in  which  it  is  not  shown  he  made  any  alteration. — 
Novissima  Recop,  1.  iii.  tit.  ii.  leyes  3  &  11. 

It  is  most  clear,  then,  that  this  interpretation,  which  limits  the 
law  of  the  Partidas  to  the  gains  made  in  the  country  where  the 
marriage  was  contracted,  and  excludes  from  its  operation  property 
acquired  ai\er  a  change  of  residence,  comes  to  us  recommended  and 
fortified  by  every  sanction  that  can  give  it  value  in  the  minds  of 
those  who  sit  in  judgment,  and  whose  duty  it  is  to  pronounce  what 
the  law  is,  and  not  what  it  ought  to  be. 

The  appellants,  however,  contend  that,  although  such  may  be 
the  construction  given  to  the-  statute  in  Spain,  that  construction  is 
not  binding  on  the  Ck>urt,  because  this  is  a  question  of  jurisprudence 
not  peculiar  to  any  distinct  nation,  but  one  touching  the  comity  of 
nations,  and  embracing  doctrines  of  international  law,  on  which  the 
opinions  of  writers  not  living  in  Spain  are  entitled  to  equal  weight 
with  those  who  professedly  treat  of  her  laws. 

The  strength  of  the  plaintiiFs'  case  re$^s  mainly  on  this  proposi- 
tion, and  it  is  proper  to  examine  it  with  the  attention  whidi  its 
importance  in  the  cause  requires. 

But  though  of  importance,  it  is  not  of  any  difficulty.  By  the 
comity  of  nations,  a  rule  does  certainly  exist  that  contracts  made  in 
other  countries  shall  be  enforced  according  to  the  principles  of  law 
which  govern  the  contract  in  the  place  where  it  is  made.  But  it 
also  makes  a  part  of  the  rule  that  these  contracts  should  not  be 
enforced  to  the  injury  of  the  State  whose  aid  is  required  to  carry 
them  into  effect.  It  is  a  corollary  flowing  from  the  principle  last 
stated,  that  where  the  positive  laws  of  any  State  prohibit  particular 
contracts  from  having  effect,  according  to  the  rules  of  the  country 
where  they  are  made,  the  former  should  control,  because  that  pro- 
hibition is  supposed  to  be  founded  on  some  reason  of  utility  or 
policy  advantageous  to  the  country  that  passes  it^  which  utility  or 
policy  would  bo  defeated  if  foreign  laws  were  permitted  to  have  a 
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superior  effect.  On  the  very  subject-matter  now  before  us,  tlie 
writers!  who  treat  of  it,  although  disputing  about  almost  everything 
else,  agree  in  stating  that  a  real  statute^  that  is,  one  which  regulates 
propei-ty  within  the  limits  of  the  State  where  it  is  in  force,  controls 
personal  ones,  which  follow  a  man  wherever  he  goes ;  indeed  it  has 
been  expressly  and  with  great  propriety  admitted  in  argument  that 
where  the  personal  statute  of  the  domicil  is  in  opposition  to  a  real 
statute  of  situation,  the  real  statute  will  prevail. — Boullenoie,  Disc. 
Prelim,  p.  21,  ih.  JDemis.  quest.  6.  163 ;  Bouhier  sur  la  Coutume  du 
Duche'  de  Bourgogne,  cap.  xxiii.  461 ;  Bodenburgh  de  Statutor. 
diversity  tit  ii.  cap.  v.  no.  6. 

If  this  be  true,  the  qut^stion  whether  the  opinions  of  foreign 
jurists  shall  control  those  of  the  country  where  the  statute  is  passed 
is  at  once  settled.  If  the  right  of  a  nation  to  pass  the  statute  which 
will  affect  a  contract  made  in  another  country  be  admitted,  the 
right  cannot  be  contested  to  her  to  say  whether  she  has  done  so  or 
not  She  is  surely  the  best  and  safest  expounder  of  her  own  laws. 
And  we  repeat  here  what  we  said  a  few  days  since,  on  nearly  the 
highest  authority  to  which  we  could  refer — "  That  no  court  on 
"  earth  that  professed  to  be  governed  by  principle  would,  we  pre- 
"  Bume,  undertake  to  say  that  the  courts  of  Great  Britain^  or 
"  France,  or  any  other  nation,  had  misunderstood  their  own  sta- 
"  tutes,  and  therefore  erect  itself  into  a  tribunal  by  which  that 
"  misunderstanding  was  to  be  corrected." — 10  WheatoUy  159. 

And  if  we  did  recur  to  the  jurists  of  France  and  Holland  for 
information,  what  would  we  get  in  place  of  the  well-established 
rules  in  Spain  7  Much  to  confuse  and  little  to  enlighten  us.  We 
should  find  great  learning  and  ingenuity  exercised  by  some  to  show 
that  the  law  which  regulates  the  rights  of  property  among  married 
persons  is  a  personal  one,  which  follows  the  parties  wherever  they 
go.  By  others,  that  it  is  real,  and  limited  to  the  country  by  which 
it  is  made.  But  not  one  of  them  denies  the  power  in  a  nation  to 
pass  a  law,  such  as  has  been  lately  enacted  by  the  State  x)f  Louisiana, 
that  a  married  couple  moving  into  it  from  another  State  shall  be 
governed  by  her  laws  as  to  their  future  acquisitions.  None  of  them 
professes  to  comment  on  the  laws  of  Spain,  which  her  jurists  siiy 
have  the  same  effect  with  our  late  statute.  They  are  not  even 
mentioned  by  them.  How  wholly  unsatisfactory,  therefore,  any 
general  reasoning  must  be  on  different  customs  and  usages,  to  prove 
that  the  law  of  the  Fuero  is  a  personal  and  not  a  real  statute,  we 
need  not  say. 

With  this  view  of  the  subject  we  might  conclude,  but  as  it  is 
always  satisfactory  for  this  court  to  feel  that  the  authority  which 
governs  it  is  founded  in  truth,  we  shall  proceed  to  examine  the 
grounds  on  which  the  opinions  of  the  Spanish  jurists  have  been  so 
strongly  assailed.     In  doing  so,  we  are  led  into  an  examination  of 
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the  doctrine  of  real  and  personal  statutes,  as  it  is  called  by  the 
continental  writers  of  Europe;  a  subject  the  most  intricate  and 
perplexed  of  any  that  has  occupied  the  attention  of  lawyers  and 
courts ;  one  on  which  scarcely  any  two  writers  are  found  to  entirely 
agree,  and  on  which  it  is  rare  to  find  one  consistent  with  himself 
throughout.  We  know  of  no  matter  in  jurisprudence  so  unsettled, 
or  none  that  should  more  teach  men  distrust  for  their  own  opinions 
and  charity  for  those  of  others. 

Holland  and  France  appear  to  be  the  countries  where  the 
greatest  number  of  these  questions  have  arisen,  and  where  the 
subject  has  excited  most  attention.  The  doctrine  which  they 
denominate  that  of  real  and  personal  statutes  is  not,  as  it  might, 
from  the  terms  used,  be  supposed,  confined  to  written  and  positive 
law,  but  is  applied  also  to  unwritten  laws  or  customs,  bj  which  the 
state  or  condition  of  man  is  regulated,  his  contracts  governed,  or 
his  property  distributed  at  his  death.  It  professes  to  furnish  the 
rules  which  are  to  govern  men  in  civil  matters  when  they  pass  from 
one  country  to  another,  and  to  distinguish  and  decide  in  all  cases 
where  the  law  of  domicil  and  that  of  origin  differ,  where  the  rules 
of  the  place  of  contract  and  its  execution  conflict,  where  the  coun- 
tries in  which  a  marriage  is  contracted  and  dissolved  have  difierent 
regulations,  or  where,  on  the  decease  of  the  owner,  his  property  is 
situated  in  several  places  having  difEerent  rules  as  to  its  distri- 
bution. 

According  to  the  jurists  of  those  countries,  a  personal  statute 
is  that  which  follows  and  governs  the  party  subject  to  it  wherever 
he  goes. 

The  real  statute  controls  things,  and  does  not  extend  beyond  the 
limits  of  the  country  from  which  it  derives  its  authority. 

The  personal  statute  of  one  country  controls  the  personal  statute 
of  another  country  into  which  a  party  once  governed  by  the  former, 
or  who  may  contract  under  it,  should  remove. 

But  it  is  subject  to  a  real  statute  of  the  place  where  the  person 
subject  to  the  personal  should  fix  himself,  or  where  the  property  on 
which  the  contest  arises  may  be  situated. 

So  far  the  rules  are  plain  and  intelligible ;  but  the  moment  we 
attempt  to  discover  from  these  writers  what  statutes  are  real  and 
what  are  personal,  the  most  extraordinary  confusion  is  presented 
Their  definitions  often  differ,  and  when  they  agree  on  their  defini- 
tions they  dispute  as  to  their  application. 

Bartolus,  who  was  one  of  the  first  by  whom  this  subject  was 
examined,  and  the  most  distinguished  jurist  of  his  day,  established 
as  a  rule  that  whenever  the  statute  commenced  by  treating  of 
persons,  it  was  a  personal  one;  but  if  it  began  by  disposing  of 
things,  it  was  real.  So  that  if  a  law,  as  the  counsel  for  the 
appellants  has  stated,  was  written  thus:  "The  estate  of  the  de- 
"  ceased  shall  be  inherited  by  the  eldest  son,*'  the  statute  was  real; 
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but  if  it  said,  ''  The  eldest  son  shall  inherit  the  estate,"  it  was 
personal. 

This  distinction,  though  purely  verbal  and  most  unsatisfactory, 
vaa  followed  for  a  long  time,  and  sanctioned  by  many  whose  names 
are  illustrious  in  the  annals  of  jurisprudence ;  but  it  was  ultimately 
discarded  by  all.  D'Argentre,  who  rejected  this  rule,  to  real  and 
personal  statutes  added  a  third,  which  he  called  mixed.  The  ^real 
statute,  according  to  this  writer,  is  that  which  treats  of  immovables 
— In  quo  de  rebus  solij  id  eat  immobilibus,  agitur  ;  and  the  personal, 
that  which  concerns  the  person  abstracted  from  things — Statuium 
peraonale  eat  illud  quod  afficit  peraonam  untveraalitery  abstracte  ab 
omni  materia  reali.  The  mixed  he  states  to  be  one  which  concerns 
both  persons  and  things. 

This  definition  of  D'Argentre  of  a  personal  statute  has  been 
adopted  by  every  writer  who  has  treated  of  this  matter.  A  long 
list  of  them,  amounting  to  twenty-five,  is  given  by  Froland,  in  his 
Memoirea  concernana  la  Qualite  dea  Statuta,  among  which  are  found 
Burgundua,  Eodenburgh,  JStockmana,  Voety  and  Dumoulin,  Froland^ 
Memoirea  concernana  la  Qualite  dea  Statuta,  chap.  v.  no.  i. 

But  the  definition  which  he  has  giv^en  of  a  real  statute  does  not 
seem  to  have  been  so  generally  adopted.  It  was,  however,  followed 
by  Burgundua^  Bodenburgh,  and  Stockmana, 

Boullenois,  who  is  one  of  the  latest  writers,  attacks  the  definitions 
given  by  D'Argentre,  and,  as  he  supposes,  refutes  them.  He  adds 
others,  which  appear  to  be  as  little  satisfactory  as  those  he  rejects. 
He  divides  personal  statutes  into  personal  particidar  and  personal 
universal,  and  personal  particular  he  subdivides  again  into  pure 
personal  and  personal  real. — Boullenoia,  Traite  de  la  Peraonalit6  et 
de  la  Bealite  dea  Loia,  tit.  i.  cap.  ii.  obs.  4. 

Yoet  has  two  definitions :  one,  that  a  real  statute  is  that  which 
affects  principally  things,  though  it  also  relates  to  persons ;  and  the 
other,  that  a  personal  statute  is  that  which  affects  principally  persons, 
although  it  treats  also  of  things. 

It  would  be  a  painful  and  a  useless  task  to  follow  these  authors 
through  all  their  refinements.  President  Bouhier,  who  wrote  about 
the  same  time  as  Boullenois,  and  who  has  treated  the  subject  as 
extensively  as  any  other  writer,  afler  quoting  the  definitions  just 
given  and  others,  says  that  they  are  all  defective,  and  that  he 
cannot  venture  on  any  until  the  world  are  more  agreed  what 
statutes  are  real  and  what  are  personal.  While  they  remain  so 
uncertain,  he  thinks  the  best  way  is  to  follow  the  second  definition 
of  Yoet,  which  is — ^'  That  a  real  statute  is  that  which  does  not 
extend  beyond  the  territory  within  which  it  is  passed,  and  a 
personal  is  that  which  does." — Bouhier  aur  lea  Coutumes  de  Bour- 
gogne,  chap,  xxiii.  no.  59. 

This  last  mode  of  distinguishing  statutes,  which  teaches  us  what 
effect  a  statute  should  have  by  directing  us  to  inc^uire  what  effect  it 
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has,  is  quite  as  unsatisfactory  as  the  rule  given  by  Bartolus,  who 
judged  of  it  by  the  words  with  which  it  commenced. 

The  rules  given  by  Chancellor  D' Aguesseau  are  perhaps  preferable 
to  any  other.  "  That,"  says  he,  "  which  truly  characterises  a  real 
"  statute,  and  essentially  distinguishes  it  from  a  personal  one,  is  not 
"  that  it  should  be  relative  to  certain  personal  circumstances,  or 
"  certain  personal  events ;  otherwise  we  should  be  obliged  to  say 
"  that  the  statutes  which  relate  to  the  paternal  power,  the  right  of 
"  wardship,  the  tenancy  hy  courtesy  (droit  de  viduit^),  the  prohibition 
"  of  married  persons  to  confer  advantages  on  each  other,  are  per- 
"  sonal  statutes ;  and  yet  it  is  clear  in  our  jurisprudence  that  they 
'*  are  considered  as  real  statutes,  the  execution  of  which  is  regulated, 
"  not  by  the  place  of  domicil,  but  by  that  where  the  property  ia 
"  situated. 

"  The  true  principle  in  this  matter  is,  to  examine  if  the  statute 
"  has  property  directly  for  its  object,  or  its  destination  to  certain 
*'  persons,  or  its  preservation  in  families,  so  that  it  is  not  the  interest 
"  of  the  person  whose  rights  or  acts  are  examined,  but  the  interest 
"  of  others  to  whom  it  is  intended  to  assure  the  property,  or  the 
"  real  rights  which  were  the  cause  of  the  law.  Or  if,  on  the  con- 
"  trary,  all  the  attention  of  the  law  is  directed  towards  the  person, 
'^  to  provide  in  general  for  his  qualifications  or  his  general  and 
''  absolute  capacity,  as  when  it  relates  to  the  qualities  of  major  or 
"  minor,  of  father  or  of  son,  legitimate  or  illegitimate,  ability  or 
"  inability  to  contract,  by  reason  of  personal  causes. 

'*  In  the  first  hypothesis  the  statute  is  real,  in  the  second  it  is 
"  personal,  as  is  well  explained  in  these  words  of  D'Argentre : — 
'^  '  Cum  statutum  non  simpliciter  inhabilitat,  sed  ration e  ftmdi  aut 
*'  'juris  realis  alterum  respicientis  extra  personas  contrahentes  totas, 
"  *  banc  inhabilitatem  non  egredi  locum  statuti.'  " — CEuvres  D^ Agues- 
seau,  vol.  iv.  669,  Cinquante  quatrieme  Plaidoyer, 

This  definition  is,  we  think,  better  than  any  of  the  rest,  though 
even  in  the  application  of  it  to  some  cases  difficulty  would  exist. 
If  the  subject  had  been  susceptible  of  clear  and  positive  rules,  we 
may  safely  believe  this  illustrious  man  would  not  have  left  it  in 
doubt,  for  if  anything  be  more  remarkable  in  him  than  his  genius 
and  his  knowledge,  it  is  the  extraordinary  fullness  and  clearness 
with  which  he  expresses  himself  on  all  questions  of  jurisprudence. 
When  he,  therefore,  and  so  many  other  men  of  great  talents  and 
learning,  are  thus  found  to  fail  in  fixing  certain  principles,  we  are 
forced  to  conclude  that  they  have  failed,  not  from  want  of  ability, 
but  because  the  matter  was  not  susceptible  of  being  settled  on 
certain  principles.  They  have  attempted  to  go  too  far — to  define 
and  fix  that  which  cannot  in  the  nature  of  things  be  defined  and 
fixed.  They  seem  to  have  forgotten  that  they  wrote  on  a  question 
which  touched  the  comity  of  nations,  and  that  that  comity  is,  and 
ever  must  be,  uncertain ;  that  it  must  necessarily  depend  on  a 
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Tarietj  of  circumstances,  which  cannot  be  reduced  within  anj 
certain  rule ;  that  no  nation  will  suffer  the  laws  of  another  to  inter- 
fere with  her  own  to  the  injury  of  her  citizens ;  that  whether  they 
do  or  not  must  depend  on  iJie  condition  of  the  country  in  which  the 
ibreign  law  is  sought  to  be  enforced,  the  particular  nature  of  her 
legislation,  her  policy,  and  the  character  of  her  institutions ;  that  in 
the  con£ict  of  laws  it  must  be  oflen  a  matter  of  doubt  which  should 
prevail,  and  that,  whenever  that  doubt  does  exist,  the  court  which 
decides  will  prefer  the  law  of  its  own  country  to  that  of  the  stranger. 

These  principles  may  be  in  part  illustrated  by  one  or  two  ex- 
amples that  we  presume  will  receive  general  assent. 

The  writers  on  this  subject,  with  scarcely  any  exception,  agree 
that  the  laws  or  statutes  which  regulate  minority  and  majority,  and 
those  which  fix  the  state  and  condition  of  man,  are  personal  statutes, 
and  follow  and  govern  him  in  every  country. 

Now,  supposing  the  case  of  our  law  fixing  the  age  of  majority  at 
twenty-five,  and  the  country  in  which  a  man  was  bom  and  lived 
previous  to  his  coming  here  placing  it  at  twenty-one,  no  objection 
could  be  perhaps  made  to  the  rule  just  stated,  and  it  may  be, 
and  we  believe  would  be,  true  that  a  contract  made  here  at  any 
time  between  the  two  periods  already  mentioned  would  bind 
him. 

But  reverse  the  law  of  this  case,  and  suppose,  as  is  the  truth,  that 
our  law  placed  the  age  of  majority  at  twenty-one,  that  twenty-five 
was  the  period  at  which  a  man  ceased  to  be  a  minor  in  the  country 
where  he  resided,  and  that  at  the  age  of  twenty-four  he  came  into 
tliii  State  and  entered  into  contracts,  would  it  be  permitted  that  he 
should  in  our  courts,  and  to  the  demand  of  one  of  our  citizens,  pkad, 
as  a  protection  against  his  engagements,  the  laws  of  a  foreign  country, 
of  which  the  people  of  Louisiana  had  no  knowledge ;  and  would  we 
tell  them  that  ignorance  of  foreign  laws  in  relation  to  a  contract 
made  here  was  to  prevent  them  enforcing  it,  though  the  agreement 
was  binding  by  those  of  their  own  State  7  Most  assuredly  we  would 
not. — 4  Martin,  193.  • 

Take  another  case.  By  the  laws  of  this  country  slaveiy  is  per- 
mitted, and  the  rights  of  the  master  can  be  enforced.  Suppose  the 
individual  subject  to  it  is  carried  to  England  or  Massachusetts, 
would  their  courts  sustain  the  argument  that  this  state  or  condition 
was  fixed  by  the  laws  of  his  domicil  of  origin  ?  We  know  they 
would  not. 

These  examples  might  be  multiplied,  but  they  are  sufiicient  to 
explain  the  ideas  of  this  court,  that  it  is  almost  impossible  to  lay 
down  any  general  rule  on  the  subject,  and  that  even  the  personal 
statutes  of  one  country  may  be  controlled  by  those  of  another. 

From  the  various  definitions  already  cited,  it  may  be  easily  sup- 
posed that  a  vast  diversity  of  opinion  existed  in  their  application 
to  the  contitict  of  marriage.     Both  in  France  ani  Holland  it  has 
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been  a  subject  of  great  contention,  the  courts  and  parliaments  of 
different  provinces  deciding  it  differently;  some  of  them  con* 
sidering  the  law  which  regulates  the  rights  of  parties  in  the 
country  where  the  mariiage  takes  place  as  real,  some  as  personal. 

An  examination  of  the  different  treatiies  on  this  subject  has 
convinced  us  that  the  greater  number  of  the  lawyers  of  those 
countries  are  of  opinion  that  in  settling  the  rights  of  husband  and 
wife,  on  the  dissolution  of  the  marriage,  to  the  property  acquired, 
the  law  of  the  place  where  it  was  contracted,  and  not  that  where  it 
was  dissolved,  must  be  the  guide.  Such  was  the  jurisprudence  of 
the  Parliament  of  Paris.  It  was  the  opinion  of  Dumoulin,  of 
Boullenois,  of  Rodenbuigh,  of  Le  Brun,  of  Froland,  of  Bouhier, 
of  Stockmans,  of  Pothier,  and  it  is  that  of  Merlin.  On  the  other 
side  are  foimd  D^Argentre,  Cravette,  Everard,  Vandermulen,  the 
Parliament  of  Houen,  the  Supreme  Court  of  Brabant,  and  that  of 
Metz. 

But  it  is  evident,  the  opinions  of  the  greater  number  of  those 
who  think  that  on  the  dissolution  of  the  marriage  the  law  of  the 
place  where  it  was  contracted  should  regulate  the  rights  of  the 
spouses  to  the  property  possessed  by  them  is  founded  on  an  idea 
which  first  originated  with  Dumoulin,  that  where  the  parties 
marry  without  an  express  contract,  they  must  be  presumed  to 
contract  in  relation  to  the  law  of  the  country  where  the  marriage 
took  place,  and  that  this  tacit  contract  follows  them  wherever  they 

It  is  particularly  worthy  of  remark  that  Dumoulin,  the  founder 
of  this  system,  was  of  opinion  that  the  statute  regulating  the 
community  was  real,  and  that  it  was  to  escape  from  the  conse- 
quences of  this  opinion  he  supposed  a  tacit  contract^  which,  like  an 
express  one,  followed  the  parties  wherever  they  went.  Such,  at 
least,  was  the  opinion  which  Boullenois  entertained  of  Dumoulin's 
sentiments,  and  it  appears  supported  by  quotations  which  he  makes 
from  his  works. — Boullenois^  Traiie  de  Personality  et  de  Eealite  des 
Lois,  obs.  29,  pp.  740,  757,  758. 

Some  of  those  who  have  adopted  the  conclusions  of  Dumoulin  in 
regard  to  the  marriage  contract  treat  the  idea  of  a  tacit  agreement 
as  one  which  exists  in  the  imagination  alone.  But  the  greater 
number  seem  to  have  embraced  it ;  and  we  are  satisfied  it  is  the 
main  ground  on  which  the  doctrine  now  rests  in  France.  So  far, 
therefore,  as  great  names  can  give  weight  to  any  opinion,  it  comes  to 
us  in  a  most  imposing  shape;  but  to  our  judgment  it  is  quite 
unsatisfactory. 

Admitting  it  for  a  moment  to  be  true  that  when  parties  married 
there  was  a  tacit  contract  between  them,  their  rights  to  property 
subsequently  acquired  should  be  governed  by  the  laws  of  the 
country  where  the  marriage  took  place ;  that  tacit  agreement  would 
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still  be  controlled  by  the  poutive  laws  of  any  country  into  which 
they  might  remove.  This  is  admitted  by  Dumoulin  himself,  who, 
after  treating  of  the  tacit  agreement,  and  stating  that  the  statute  is 
not  legal  but  conventional — Statutarium  proprie  non  eat  nee  legale^ 
sed  conventitium — adds,  such  tacit  convention  cannot  have  this 
effect  in  another  place  where  there  exists  a  contrary  statute,  which 
is  absolute  and  prohibitive — alias  si  statutum  esset  absolutum  et  pro^ 
htbitoriumy  non  obstantibus  pactis  factis  in  contrariwn ;  tunc  non 
haberet  locum  ultra  fines  sui  territorii, — Dumoulin  on  the  first  book 
of  the  Codej  verbo  cone,  de  stat,  et  consuet,^  loc.  Froland^  Memoires 
sur  les  Statuts,  chap,  4,  63. 

If  such  be  the  consequence  where  the  statute  is  prohibitive,  we 
do  not  see  why  the  same  result  should  not  follow  from  a  real  statute, 
"which  regulates  things  within  the  limits  of  the  country  where  it  is 
in  force.  The  reason  for  both  is  the  same — namely,  that  the  laws  of 
the  coimtry  where  the  contract  is  sought  to  be  enforced  are  opposed 
to  it.  Why  the  one  should  have  effect  and  the  other  should  not,  we  pro- 
fess to  be  unable  to  distinguish.  It  may  be  a  question  whether  the 
statute  is  real  or  not ;  but  the  moment  it  is  admitted  to  be  so,  it 
regulates  all  property  acquired  within  its  authority ;  then,  according 
to  the  principles  of  Dumoulin,  the  tacit  agi-eement  can  no  more 
control  it  than  it  could  the  law  which  positively  forbade  such 
tacit  agreement  from  having  effect.  So  that,  even  admitting  this 
tacit  agreement,  we  are  brought  back  to  the  point  from  which  we 
started ;  that  is,  whether  the  law  regtdating  the  right  of  husband 
and  wife  be  real  or  personal  7 

But,  without  agreeing  with  those  who  have  treated  the  idea  of 
Dumoulin  as  one  purely  of  the  imagination,  we  think  that  he 
gives  to  this  tacit  consent  a  much  more  extended  effect  than  it  is 
entitled  to  ;  that  in  supposing,  when  parties  marry,  they  intend  the 
laws  of  the  place  where  the  contract  is  made  should  govern  them 
wherever  they  go,  he  begs  the  question  ;  and  that  the  first  thing  to 
be  settled  is,  whether  these  laws  do  govern  them  wherever  they  go. 

We  are  now  treating,  let  it  be  remembered,  of  a  case  such  as 
that  before  us,  where  there  is  no  express  contract ;  and  the  argu- 
ment is  that,  the  parties  not  having  entered  into  an  express  agree- 
ment, the  presumption  must  be  they  intended  their  rights  to  property 
should  be  governed  by  the  laws  of  the  coimtry  where  they  married. 
This  is  admitted.  But  then  this  presumption  as  to  their  agree- 
ment cannot  be  extended  so  as  to  give  a  greater  effect  to  those  laws 
than  they  really  had.  If  it  be  true  those  laws  had  no  effect  beyond 
the  limits  of  the  State  where  they  were  passed,  then  it  cannot  be 
true  to  suppose  the  parties  intended  they  E^iould  have  effect  beyond 
them*  The  extent  of  the  tacit  agreement  depends  on  the  extent  of 
the  law.  If  it  had  no  force  beyond  the  jurisdiction  of  the  power 
by  which  it  was  enacted,  if  it  was  real  and  not  personal,  the  tacit 
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consent  of  the  parties  cannot  turn  it  into  a  personal  statute.  They 
have  not  said  so ;  and  they  are  presumed  to  have  contracted  in  re- 
lation to  the  law,  such  as  it  was,  to  have  known  its  limitations  as 
well  as  its  nature,  and  to  have  had  the  one  as  much  in  view  as  the 
other.  If  the  law  of  Virginia  should  have  been,  that  for  twenty 
years  the  acquisitions  made  by  the  parties  belonged  to  one  of  them, 
and  they  married  without  an  express  stipulation  to  the  contraryy 
they  would  be  presumed  to  have  contracted  in  reference  to  this 
limitation  of  time.  If,  on  the  contrary,  the  law  is  limited  as  to 
place,  the  tacit  agreement  which  is  foimded  on  a  supposed  consent 
that  the  law  should  govern  them  must  be  considered  to  have  that 
limitation  in  view.  In  one  word,  the  parties  are  presumed  to  have 
agreed  that  the  law  should  bind  them  as  far  as  that  law  extended, 
but  no  further.  So  that  this  doctrine  brings  us  back  again  to  t^e 
inquiry,  was  the  statute  real  or  personal  ?  Did  it  extend  beyond 
the  limits  of  the  country  where  the  marriage  took  place,  or  did  it 
not?  Whichever  it  may  be  found  to  be,  the  parties  must  be 
supposed  to  haye  contracted.  In  the  absence  of  anything  expressed 
to  the  contrary,  we  cannot  presume  they  intended  to  enlarge  or 
restrain  the  operation  of  the  law. 

The  most  familiar  way  of  treating  this  idea  of  tacit  contracts 
being  made  in  relation  to  the  laws  of  the  country  ^here  they  are 
entered  into  is  to  say  that  the  agreement  is  to  be  construed  the 
same  way  as  if  those  laws  were  inserted  in  the  contract.  Now, 
supposing  parties  to  marry  in  Louisiana,  and  that  our  statute  pro- 
viding for  the  community  of  acquests  and  gains  is  real  and  not 
personal ;  that  it  divides  the  property  acquired  while  in  this  State 
equally  between  the  husband  and  wife,  but  does  not  regulate  that 
which  they  gain  in  another  country  to  which  they  remove ;  the  in- 
sertion of  this  law  in  a  contract  would  be  nothing  more  than  a 
declaration  that  while  residing  within  this  State  there  should  be  a 
community  of  acquests  and  gains.  An  agreement  such  as  this 
could  not  have  the  same  force  as  an  express  one  by  which  the 
parties  declared  there  should  be  a  community  of  acquests  and  gains 
wherever  they  went ;  for  the  one  has  no  limitation  as  to  place,  and 
the  other  has.  The  maxim,  therefore,  which  was  so  much  pressed 
on  us  in  argument,  taciti  et  expressi  eadem  vis,  is  only  true  where 
the  law  to  which  the  tacit  agreement  refers  contains  the  same  pro- 
visions as  the  written  contract. 

It  was  evidently  on  this  distinction  the  cases  of  Murphy  v. 
Murphy  and  Gales  v.  Davis^s  heirs  were  differently  decided  in 
this  court.  In  the  former  there  was  an  express  contract  that  there 
should  be  a  community  of  acquests  and  gains  between  the  parties, 
even  though  they  should  reside  in  countries  where  different  laws 
might  prevail.  In  the  latter  there  was  no  express  agreement,  and 
the  parties  were  not  presumed  to  have  made  a  tacit  one  contrary  to 
the  law  of  the  place  where  they  married.     They  were  not  supposed 


APPENDIX   I.  795 

to  liaye  agreed  that  a  real  statute,  which  goTemed  them  only  while 
there,  was  to  follow  them  as  a  personal  one,  and  regulate  their 
property  in  another  State.  If  principles  so  plain  required  any 
authority,  we  would  find  it  in  the  very  author  on  whom  the  appel- 
lants principally  rely.  Dumoulin,  after  stating  that  the  tacit 
contract  will  be  controlled  by  a  law  that  is  contrary  to  it,  in  the 
country  where  the  marriage  is  dissolved,  adds  that  it  will  be 
different  where  the  agreement  is  express :  "  Nisi  expresse  de  tali 
**  lucro  oonventum  iuisset,  quia  pactio  bene  extenditur  ubique,  sed 
**  non  statutum  mere." — Frolandj  Memoirea  sur  les  Statuts,  cap.  iv. 
p.  63. 

Having  thus  stated  the  reasons  why  this  doctrine  of  a  tacit  con- 
tract cannot  be  admitted  by  us  to  the  extent  pressed  by  the  counsel, 
it  only  remains  for  us  to  examine  whether  the  law  of  the  Fuero 
ivaa  a  real  or  personal  statute.  We  consider  it  real.  It  appears 
to  us  to  relate  to  things  more  than  to  persons ;  to  have,  in  the 
language  of  D'Aguesseau,  the  destination  of  property  to  certain 
persons,  and  its  preservation  in  families,  in  view.  It  gives  to  the 
'wife  and  her  heirs  the  one  half  of  that  which  would  otherwise 
belong  to  the  husband.  Boullenois,  who  rejects  Dumoulin 's  idea 
of  a  tacit  agreement,  says  the  statute  which  regulates  the  community 
is  a  personal  one,  because  it  fixes  the  state  and  condition  of  the 
spouses ;  and  he  goes  so  far  as  to  declare,  that  if  his  adversaries 
will  not  allow  this  doctrine  to  be  correct,  then  the  statute  is  real, 
for  on  no  other  ground  can  it  be  considered  personal.  We  think 
the  state  and  condition  of  both  husband  and  wife  are  fixed  by  the 
marriage  in  relation  to  everything  but  property,  independent  of 
this  law ;  and,  as  it  regulates  property  alone,  it  is  not  a  personal 
statute. — Boullenois f  Traites  dea  Statuts,  cap.  v.  obs.  29,  p.  751 ; 
cap.  ii.  obs.  5,  80. 

Upon  reason,  therefore,  but  still  more  clearly  on  authority,  we 
think  the  appellants  have  failed  to  make  out  their  case.  We  know 
of  no  question  better  settled  in  Spanish  jurisprudence ;  and  what 
is  settled  there  cannot  be  considered  as  unsettled  here.  The 
jurisprudence  of  Spain  came  to  us  with  her  laws.  We  have  no 
more  power  to  reject  the  one  than  the  other.  The  people  of 
Louisiana  have  the  same  right  to  have  their  cases  decided  by  that 
jurisprudence,  as  the  subjects  of  Spain  have,  except  so  far  as  the 
genius  of  our  government  or  our  positive  legislation  has  changed 
it.  How  the  question  would  be  decided  in  that  country,  if  an 
attempt  were  made  there  on  the  authority  of  the  French  and  Dutch 
courts  and  lawyers  to  make  them  abandon  a  road  in  which  they 
have  been  travelling  for  nearly  three  hundred  years,  we  need  not 
say.  The  question  is  suflSciently  answered  by  the  auto  already 
cited,  in  which  the  adoption  of  the  opinions  oi  foreign  jurists,  in 
opposition  to  those  of  Spain,  is  reprobated  and  forbidden. 

We  conclude,  therefore,  that  a  community  of  acquests  and  gains 
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did  exist  between  the  inaolvent  and  the  mother  of  the  appelleesi 
from  the  time  of  their  removal  into  this  State,  and  that  the  court 
below  committed  no  error  in  placing  them  on  the  bilan  as 
privileged  creditors,  for  the  amount  of  those  acquests  which  re- 
mained in  their  father's  possession  at  the  di^lution  of  the 
marriage. 
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APPENDIX  11.    Page  622. 

Clauses  in  Merchant  Shippinq  Acts  relating  to  International 
Law — Regulations  fob  Preventing  Collisions  at  Sea. 

It  may  be  conyenient  to  mention  in  this  place  those  sections  of 
the  Commercial  Statutes  of  England  (The  Merchant  Shipping  Act 
and  its  Amending  Acta)  which  bear  in  any  degree  upon  questions  of 
Maritime  International  Law. 


17  &  18  Vict.  c.  104. 
Hight  of  Detention  o/*  Foreign  Ship /or  Damage. 

Sec.  627.  "  Whenever  any  injury  has,  in  any  part  of  the  world, 
**  been  caused  to  any  property  belonging  to  Her  Majesty  or  to  any  of 
**  Her  Majesty 's  subjects  by  any  foreign  shipy  if  at  any  time  thereafter 
**  such  ship  is  fmnd  in  any  port  or  river  of  the  United  Kingdom,  or 
**  within  three  miles  of  the  coast  thereof  it  shall  be  lawful  for  the 
*'  Judge  of  any  Court  of  Record  in  the  United  Kingdom,  or  for  the 
"  Judge  of  ihe  High  Court  of  Admiralty,  or  in  Scotland  the  Court 
"  of  Session,  or  the  Sheriff  of  the  County  within  whose  jurisdiction 
''  such  ship  may  be,  upon  its  being  shown  to  him  by  any  person  ap- 
**  plying  summarily  that  such  injury  was  probably  caused  by  the 
''  misconduct  or  want  of  skill  of  the  master  or  mariners  of  such 
'*  ship,  to  issue  an  order,  directed  to  any  o£Bcer  of  customs  or  other 
''  officer  named  by  such  judge,  requiring  him  to  detain  such  ship  until 
"  such  time  as  the  owner,  master,  or  consignee  thereof  has  made  sati&- 
"  faction  in  respect  of  such  injury,  or  has  given  security,  to  be  ap- 
'*  proved  by  the  judge,  to  abide  the  event  of  any  action,  suit,  or 
''  other  legal  proceeding  that  may  be  instituted  in  respect  of  such 
"  injury,  and  to  pay  all  costs  and  damages  that  may  be  awarded 
*'  thereon ;  and  any  officer  of  customs  or  other  officer  to  whom  such 
''  order  is  directed  shall  detain  such  ship  accordingly." 

Sec,  528.  "  In  any  case  where  it  appears  that  before  an  applica- 
'*  tion  can  be  made  imder  the  foregoing  section  such  foreign  ship 
'*  will  have  departed  beyond  the  limits  therein  mentioned,  it  shall 
'*  be  lawful  for  any  commissioned  officer  on  full  pay  in  the  military 
"  or  naval  service  of  Her  Majesty,  or  any  British  officer  of  customs, 
'*  or  any  British  consular  officer,  to  detain  such  ship  until  such 
"  time  as  will  allow  such  application  to  be  made  and  the  result 
*'  thereof  to  be  communicated  to  him ;  and  no  such  officer  shall  be 
"  liable  for  any  costs  or  damages  in  respect  of  such  detention  unless 
'^  the  same  is  proved  to  have  been  made  without  reasonable  grounds.*' 
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Who  to  be  Defendant  in  Suit  for  Damage, 

Sec.  529.  '^  In  any  action,  suit,  or  other  proceeding  in  relation  to 
"  such  injury,  the  person  so  giving  security  as  aforesaid  shall  be 
'^  made  defendant  or  defender,  and  shall  be  stated  to  be  the  owner  of 
''  the  ship  that  has  occasioned  such  damage  ;  and  the  production  of 
''the  order  of  the  judge  made  in  relation  to  such  security  shall  be 
'*  conclusive  evidence  of  the  liability  of  such  defendant  or  defender 
''  to  such  action,  suit,  or  other  proceeding." 

Description  and  Ownership  of  British  Ships, 

Sec.  18.  ^^No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  be- 
"  longs  wholly  to  owners  oj  the  following  description  (that  is  to  say): — 

''  1.  Natural-bom  British  subjects  : 

"  Provided  that  no  natural-born  subject,  who  has  taken  the  oath 
'*  of  allegiance  to  any  foreign  sovereign  or  State,  shall  be  entitled 
^'to  be  such  owner  as  aforesaid,  unless  he  has  subsequently  to 
"  taking  such  last-mentioned  oath  taken  the  oath  of  allegiance 
'*  to  Her  Majesty,  and  is,  and  continues  to  be,  during  the  whole 
"  period  of  his  so  being  an  owner,  resident  in  some  place  vrithin 
''  Her  Majesty's  dominions,  or,  if  not  so  resident,  member  of  a 
''  British  factory,  or  partner  in  a  house  actually  carrying  on 
''  business  in  the  United  Kingdom,  or  in  some  other  place 
"  within  Her  Majesty's  dominions. 

''  2.  Persons  made  denizens  by  letters  of  denization,  or  naturalised 
"  by  or  pursuant  to  any  act  of  the  imperial  legislature,  or  by  or 
"  pursuant  to  any  act  or  ordinance  of  the  proper  legislative 
''  authority,  in  any  British  possession  : 

''  Provided  that  such  persons  are  and  continue  to  be,  during 
"  the  whole  period  of  their  so  being  owners,  resident  in  some 
'*  place  within  Her  Majesty's  dominions,  or,  if  not  so  resident, 
"  members  of  a  British  factory,  or  partners  in  a  house  actually 
''  carrying  on  business  in  the  United  Kingdom,  or  in  some 
''  other  place  within  Her  Majesty^s  dominions,  and  have  taken 
''  the  oath  of  allegiance  to  Her  Majesty,  subsequently  to  the 
''  period  of  their  being  so  made  denizens,  or  naturalized. 

''  3.  Bodies  corporate  established  under,  subject  to  the  laws  of, 
'*  and  having  their  principal  place  of  business  in  the  United 
''  Kingdom,  or  some  British  possession." 

British  Ships  must  be  Registered, 

Sec.  1 9.  "  Every  British  ship  must  be  registered  in  manner  here- 
"  inafter  mentioned,  except — 

"  1.  Ships  duly  registered  before  the  Act  comes  into  operation. 
.  "2.  Ships  not  exceeding  fifteen  tons  burden,  employed  M»lely  in 
''  navigation  on  the  rivers  or  coasts  of  the  United  Kingdom,  or 
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**  on  the  rivers  or  coasts  of  some  British  possession,  within 
"  which  the  managing  owners  of  such  ships  are  resident. 
**  3.  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a 
"  whole  or  fixed  deck,  and  employed  solely  in  fishing  or  trading 
"  coastwise,  on  the  shores  of  Newfoundland  or  ports  adjacent 
"  thereto,  or  in  the  Gulf  of  St.  Lawrence,  or  on  such  portion  of 
"  the  coasts  of  Canada,  Nova  Scotia,  or  New  Brunswick,  as  lie 
'*  bordering  on  such  gulf. 
"  And   no   ship  hereby   required  to  be  registered  shall,   unless 
''  registered,  be  recognised  as  a  British  ship,  and  no  officer  of  cus- 
''  toms  shall  grant  a  clearance  or  transire  to  any  ship  hereby  re- 
"  qniied  to  be  registered  for  the  purpose  of  enabling  her  to  proceed 
"  to  sea  as  a  British  ship,  unless  the  master  of  such  ship,  upon  being 
*^  required  so  to  do,  produces  to  him  such  certificate  of  registry  as  is 
''  hereinafter  mentioned ;  and  if  such  ship  attempts  to  proceed  to  sea 
''  as  a  British  ship  without  a  clearance  or  transire,  such  ofi^cer  may 
detain  such  ship  until  such  certificate  is  produced  to  him." 


it 


Conflict  of  Laws, 

Sec.  290.  "  If  in  any  matter  relating  to  any  ship,  or  to  any  per- 
"  son  belongingto  any  ship,  there  appears  to  be  a  confiict  of  laws,  then, 
"  if  there  is  in  the  third  part  of  this  act  any  provision  on  the  subject 
**  which  is  hereby  expressly  made  to  extend  to  such  ship,  the  case 
"  shall  be  govAned  by  such  provision  ;  and  if  there  is  no  such  pro- 
"  vision  the  case  shall  be  governed  by  the  law  of  the  place  in  which 
"  such  ship  is  registered." 

25  &  26  Vict.  c.  63. 

Safety. 

Sec.  25.  *'  On  and  afler  the  first  day  of  June,  one  thousand  eight 
''  hundred  and  sixty-three,  or  such  later  day  as  may  be  fixed  for  the 
"  purpose  by  Order  in  Council,  the  regulations  contained  in  the  table 
''  marked  (C)  in  the  schedule  hereto  shall  come  into  operation,  and 
"  be  of  the  same  force  as  if  they  were  enacted  in  the  body  of  this 
"  act,  but  Her  Majesty  may  from  time  to  time,  on  the  joint  reoom- 
"  mendation  of  the  Admiralty  and  the  Board  of  Trade,  by  Order  in 
'^  Council,  annul  or  modify  any  of  the  said  regulations,  or  make  new 
'^  regulations  in  addition  thereto  or  in  substitution  therefor ;  and  any 
*^  alterations  in  or  addition  to  such  regulations  made  in  manner  afore- 
'^  said  shall  be  of  the  same  force  as  the  regulations  in  the  said  schedule." 

By  virtue  of  this  Act  and  of  an  Order  in  Council  dated  9th 
January  1863,  the  following  regulations,  containing  certain  verbal 
Amendments,  are  substituted  for  the  regulations  contained  in  the 
Schedule  to  the  Act. 

The  French  copy  of  the  regulations  in  the  following  pages  is  re- 
printed from  the  French  version,  as  published  in  ^  France  under  the 
authority  of  the  French  Government. 
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REGULATIONS 

FOB 

PREVENTING  COLLISIONS  AT  SEA,   &c. 


Preliminary, 


Art.  1.  In  the  following  rules  every  steamship  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  ship ;  and  eyerj 
steamship  which  is  under  steam,  whether  under  sail  or  not.,  is  to  be 
considered  a  ship  under  steam  :^ 

Rules  concerning  Lights. 

Art.  2.  The  Lights  mentioned  in  the  following  articles,  numbered 
8,  4,  5,  6,  7,  8,  and  9,  and  no  others,  shall  be  carriedjln  all  weathers, 
from  sunset  to  sunrise. 

Art.  3.  Seagoing  steamships  when  under  weigh  shall  carry : 

(a)  At  the  Foremast  Head,  a  bright  white  light,  so  fixed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
20  points  of  the  compass;  so  fixed  as  to  throw  the  light  10  points 
on  each  side  of  the  ship,  viz.  from  right  ahead  to  2  points  abafl  the 
beam  on  either  side ;  and  of  such  a  character  as  to  be  visible  on  a 
dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  five 
miles. 

(fi)  On  the  Starboard  Side,  a  green  light,  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
10  points  of  the  compass ;  so  fixed  as  to  throw  the  light  from  right 
ahead  to  2  points  abafl  the  beam  on  the  starboard  side ;  and  of 
such  a  character  as  to  be  visible  on  a  dark  night,  with  a  clear 
atmosphere,  at  a  distance  of  at  least  two  miles. 

(c)  On  the  Port  Side,  a  red  light,  so  constructed  as  to  show  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  10  points 
of  the  compass ;  so  fixed  as  to  throw  the  light  from  right  ahead  to 
2  points  abaft  the  beam  on  the  port  side ;  and  of  such  a  character  as 
to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles. 

((/)  The  said  green  and  red  side-lights  shall  be  fitted  witl)  in- 
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RilGLES  A  SUIVRE 

POUB 

PREVENIR  LES  ABORDAGES  EN  MER. 


Prilimnaire. 


Art.  1.  Dans  les  regies  qni  saivent,  tout  navire  k  vapeur  qui  ne 
marclie  qu'&  Faide  de  sea  voiles  estconsid^r^comme  navire  k  voiles ;  et 
tout  navire  dont  la  machine  est  en  action,  quelle  que  soit  sa  voilure, 
est  consid^r^  comme  navire  k  vapeur. 

Begles  relatives  auxfeux  et  aux  signaux  en  temps  de  brume. 

Art.  2.  Des  feuz  mentionn^s  aux  articles  suivants  doivent  ^tre 
port^s,  k  Fexclusion  de  tons  autres,  par  tous  les  temps,  entre  le 
coucher  et  le  lever  du  soleil. 

Art  3.  Les  navires  k  vapeur,  lorsqu*ils  sont  en  marche,  portent 
les  f  eux  ci-apr^s : 

(a)  En  tete  du  mdt  de  misainej  un  feu  blanc  plac^  de  mani^re  k 
foumir  un  rajonnement  imiforme  et  non  interrompu  dans  tout  le 
parcours  d'un  arc  horizontal  de  20  quarts  du  compas,  qui  se  compte 
depuis  Tavant  jusqu*^  2  quarts  en  arri^re  du  travers  de  chaque  bord 
et  d*une  port^e  telle  qu'il  puisse  ^tre  visible  k  5  milles  au  moins  de 
distancOi  par  une  nuit  sombre,  mais  sans  brume. 

(h)  A  trihordj  un  feu  vert  6tabli  de  fa^on  k  projeter  une  lumi^re 
uniforme  et  non  interrompue  sur  un  arc  horizontal  de  10  quarts  du 
compas,  qui  est  compris  entre  Tavant  du  navire,  et  2  quarts  sur 
Farri^re  du  travers  k  tribord,  et  d'une  port^  telle  qu'il  puisse  ^tre 
visible  k  2  milles  au  moins  de  distance,  par  une  nuit  sombre,  mais 
sans  brume. 

(c)  A  bdbord,  un  feu  rouge  construit  de  fa^on  k  projeter  une 
lumi^re  uniforme  et  non  interrompue  sur  un  arc  horizontal  de  10 
quarts  du  compas,  qui  est  compris  entre  Tavant  du  navire,  et  2 
quarts  sur  Tarriere  du  travers  k  b&bord,  et  d'une  port^e  telle  qu'il 
puisse  ^tre  visible  k  2  milles  au  moins  de  diKtance,  par  une  nuit 
sombre,  mais  sans  brume. 

(d)  Ces  feux  de  c6t^  sont  pourvup,  en  dedans  du  bord,  d'ecrans 
VOL.  IV.  3  P 
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board  screens,  projecting  at  least  three  feet  forward  from  the  light, 
80  as  to  preyent  these  lights  from  being  seen  across  the  bow. 

Art.  4.  SteamshipSy  when  towing  other  ships,  shall  cany  two 
bright  white  mast-head  lights  verticallyy  in  addition  to  their  side 
lights,  so  as  to  distinguish  them  from  other  steamships.  Each  of 
these  mast-head  lights  shall  be  of  the  same  construction  and 
character  as  the  mast-head  lights  which  other  steamships  are  re- 
quired to  carry. 

Art.  5.  Sailing  ships  under  weigh  or  being  towed  shall  cany 
the  same  lights  as  steamships  under  weigh,  with  the  exception  of 
the  white  mast-head  lights,  which  thej  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  Teasels  daring  bad 
weather,  the  green  and  red  lights  cannot  be  fixed,  these  lights 
shall  be  kept  on  deck,  on  their  respective  sides  of  tiie  yessel,  r^Aj 
for  instant  exhibition  ;  and  shall,  on  tiie  approach  of  or  to  other 
vesselsy  be  exhibited  on  their  respective  sides  in  sufficient  time  to 
prevent  collision,  in  such  a  manner  as  to  make  tiiem  most  visible, 
and  so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor 
the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  outside 
witii  the  colour  of  the  light  they  respectively  contain,  and  shall 
be  provided  with  suitable  screens. 


Art.  7.  Ships,  whether  steamships  or  sailing  ships,  when  at 
anchor  in  roadsteads  or  fitirways,  shall  exhibit,  where  it  can  best 
be  seen,  but  at  a  height  not  exceeding  twenty  feet  above  the 
hull,  a  white  light,  in  a  globular  lantern  of  eight  inches  in 
diameter,  and  so  constructed  as  to  show  a  clear  uniform  and 
unbroken  light  visible  all  round  the  horizon,  and  at  a  distance  of 
at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required 
for  other  sailing  vessels,  but  shall  carry  a  white  light  at  the  mast- 
head, visible  all  round  the  horizon,  and  shall  also  exhibit  a  flare- 
up  light  every  fifleen  minutes. 

Art  9.  Open  fishing  boats  and  other  open  boats  shaU  not  be 
required  to  carry  the  side  lights  required  for  other  vessels;  but 
shall,  if  they  do  not  carry  such  lights,  carry  a  lantern  having  a 
green  slide  on  the  one  side  and  a  red  slide  on  the  other  side ; 
and  on  the  approach  of  or  to  other  vessels,  such  lantern  shall  be 
exhibited  in  sufficient  time  to  prevent  collision,  so  that  the  green 
light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the 
starboard  side. 
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dirig^s  de  rarri^re  k  Tavant,  et  s'^tendent  k  0™.90  en  avant  de  la 
Jumi^re,  aiin  que  le  feu  vert  ne  puiase  pas  6tre  aper9u  de  Mbord 
avant,  et  le  feu  rouge  de  tribord  avant. 

Art.  4.  Lea  navires  k  vapeur,  quand  ils  remorquent,  doivent, 
ind^pendamment  de  leurs  feux  de  cdt^,  porter  deux  feux  blancs  ver- 
ticaux  en  t^te  de  md^t,  qui  servent  k  les  distinguer  des  autres  navires 
k  vapeur.  Ces  feux  sont  semblables  au  feu  unique  de  tSte  de  milt 
que  portent  les  navires  k  vapeur  ordinaires. 

Art.  5.  Les  b&timents  k  voiles,  lorsqu^ils  font  route  k  la  voile  ou 
en  remorque,  portent  les  mSmes  feux  que  les  b&timents  k  vapeur  en 
marche,  k  Texception  du  feu  blanc  du  m&t  de  misalne,  dont  ils  ne 
doivent  jamais  faire  usage. 

Art.  6.  Lorsque  des  Mtiments  k  voiles  sont  d^assez  fkible  dimen- 
sion pour  que  leurs  feux  verts  et  rouges  ne  puissent  pas  etre  fix^s 
d'une  mani^re  permanente,  ces  feux  sont  n^anmoins  tenus  allum^s 
sur  le  pont  k  leurs  bords  respectifs,  prSts  k  ^tre  montr^s  instantan^- 
ment  k  tout  navire  dont  on  constaterait  Tapproche,  et  aasez  k  temps 
pour  pr^venir  Tabordage. 

Ces  &naux  portatifs  pendant  cette  exhibition  sont  tenus  autant  en 
vue  que  possible,  et  pr^nt^s  de  telle  sorte  que  le  feu  vert  ne 
puisse  ^tre  aper9U  de  b&bord  avant,  et  le  feu  rouge  de  tribord 
avant. 

Pour  rendre  ces  prescriptions  d'une  application  plus  certaine  et 
plus  &cile,  les  fanaux  sont  points  ext^rieurement  de  la  couleur 
du  feu  qu'ils  contiennent,  et  doivent  Itre  pourvus  d'dcrans  con- 
venables. 

Art.  7.  Les  b&timents,  tant  k  voiles  qu'4  vapeur,  mouill^s  sur  une 
rade,  dans  un  chenal  ou  sur  une  ligne  fr^quent^e,  portent,  depuis  le 
coucher  jusqu'au  lever  du  soleil,  un  feu  blanc  plac^  k  une  hauteur 
qui  n'exc^e  pas  6  metres  au-dessus  du  plat-bord  et  projetant  une 
lumi^re  uniforme  et  non  interrompue  tout  autour  de  Fhorizon  k  la 
distance  d'au  moins  un  miUe. 

Art.  8.  Les  b&teaux-pilotes  k  voiles  ne  sont  pas  assujettis  k  porter 
les  m^mes  feux  que  ceux  exig^s  pour  les  autres  navires  k  voiles ; 
mais  ils  doivent  avoir  en  t^te  de  mUt  un  feu  blanc  visible  de  tous 
les  points  de  1* horizon,  et  de  plus  montrer  un  feu  de  quart  d*heure 
en  quart  d*heure. 

Art.  9.  Les  bateaux  de  pSche  non  pontes  et  tous  les  autres  ba- 
teaux ^galement  non  pontes  ne  sont  pas  tenus  de  porter  les  feux  de 
cdt^  exig^s  pour  les  autres  navires ;  mais  ils  doivent,  s'ils  ne  sont 
pas  pourvus  de  semblables  feux,  se  servir  d'un  fanal  muni  sur  Tun 
de  ses  c6t^s  d'une  glissoire  verte,  et  sur  Tautre  d'une  glissoire 
rouge,  de  fa9on  qvCk  Fapproche  d'un  navire  ils  puissent  montrer  ce 
fimal  en  temps  opportun  pour  pr^venir  Tabordage,  en  ayant  soin  que 
le  feu  vert  ne  puisse  ^tre  aper9u  de  b&bord,  et  le  feu  rouge  de  tribord. 

3  F  2 
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Fishing  veflsels  and  open  boats  when  at  anchor,  or  attached  to 
their  nets  and  stationary,  shall  exhibit  a  bright  white  light  (a). 

Fishing  yessels  and  open  boats  shall,  however,  not  be  prevented 
from  using  a  £are-up  in  addition,  if  considered  expedient  (a). 

JRules  concerning  Fog  Signals. 

Art.  10.  Whenever  there  is  fog,  whether  by  day  or  nighty  the 
fog  signals  described  below  shall  be  carried  and  used,  and  shaH  be 
sounded  at  least  every  five  minutes ;  viz. : — 

(a)  Steamships  under  weigh  shall  use  a  steam  whistle  placed 
before  the  fimnel,  not  less  than  eight  feet  from  the  deck  : 

(b)  Sailing  ships  under  weigh  shall  use  a  fog  horn  : 

(c)  Steamships  and  sailing  ships  when  not  under  weigh  shall 
use  a  belL 


Steering  and  Sailing  Rules. 

Art.  1 1.  If  tvro  sailing  ships  are  meeting  end  on,  or  nearly  end  (b) 
on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  ^ail  be  put 
to  port,  so  that  each  may  pass  on  the  port  side  of  the  other. 

Art.  12.  When  two  sailing  ships  are  crossing  so  as  to  involve 
risk  of  collision,  then,  if  they  have  the  wind  on  different  adea,  the 
ship  with  the  wind  on  the  port  side  shall  keep  out  of  the  way  of 
the  ship  with  the  wind  on  tlie  starboard  side ;  except  in  the  case  in 
which  the  ship  with  the  wind  on  the  port  side  is  close-hauled  and 
the  other  ship  iree,  in  which  case  the  latter  ship  shall  keep  out  of 
the  way ;  but  if  they  have  the  wind  on  the  same  side,  or  if  one  of 
them  has  the  wind  aft,  the  ship  which  is  to  windward  shall  keep 
out  of  the  way  of  the  ship  which  is  to  leeward. 

Art.  1 3.  If  two  ships  imder  steam  are  meeting  end  on,  or  nearly  end 
on  {b)y  so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put 
to  port,  so  that  each  may  pass  on  the  port  side  of  the  other. 

Art  14.  If  two  ships  under  steam  are  crossing  so  as  to  involve 
risk  of  collision,  the  ship  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the  other. 

(a)  For  the  Lights  required  by  the  Sea  Fisheries  Act,  1868,  to  be 
carried  by  English  and  French  Boats  concerned  in  Drift  Net  Fishing, 
see  page  810. 

(b)  For  the  meaning  of  '^  Two  Ships  meeting  End  on,  or  nearly  End 
on,"  see  pages  808  and  810. 
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Les  navires  de  peche  et  les^  bateaux  non  pontes  qui  sont  k  Tancre, 
ou  qui  ayant  leurs  filets  dehors  sont  stationnaires,  doivent  montrer 
un  feu  blanc. 

Ces  memes  nayires  et  bateaux  peuvent,  en  outre,  faire  usage  d'un 
ieu  visible  k  de  courts  intervalles,  sUls  le  jugent  convenable. 

Signaux  en  temps  de  brume. 

Art.  10.  En  temps  de  brume,  de  jour  comme  de  nuit,  les  navires 
font  entendre  les  signaux  suivants  toutes  les  cinq  minutes  au  moins. 
savoir : 

(a)  Les  navires  k  vapeur  en  marche,  le  son  du  sifflet  k  vapeur 
qui  est  plac^  en  avant  de  la  chemin^e  k  une  hauteur  de  2°^. 40  au> 
dessus  du  pont  des  gaillards : 

(6)  Les  b&timents  k  voiles,  lorsqu^ils  sont  en  marche,  font  usage 
d'un  comet : 

(c)  Les  b^timents  k  vapeur  et  k  voiles,  lorsqu'ils  ne  sont  pas  en 
marche,  font  usage  d'lme  cloche. 

Regies  relatives  a  la  route. 

Art.  11.  Si  deux  navires  k  voiles  se  rencontrent  courant  Tun  sur 
Tautre,  directement  ou  k-peu-pr^s,  et  qu'il  y  ait  risque  d'abordage, 
tous  deux  viennent  sur  tribord  pour  passer  k  b&bord  Tun  de  Tautre. 

Art.  12.  Lorsque  deux  navires  k  voiles  font  des  routes  qui  se 
croisent  et  les  exposent  k  un  abordage,  s'ils  ont  des  amures  6if£^' 
rentes,  le  navire  qui  a  les  amures  k  babord  manoeuvre  de  mani^re  k 
ne  pas  g^ner  la  route  de  celui  qui  a  le  vent  de  tribord ;  toutefois, 
dans  le  cas  ou  le  b&timent  qui  a  les  amures  k  bd.bord  est  au  plus 
pres,  tandis  que  Tautre  a  du  largue,  celui-ci  doit  manceuvrer  de  ma- 
ni^re  k  ne  pas  g^ner  le  b&timent  qui  est  au  plus  pr^s.  Mais,  si  Tun 
des  deux  est  vent  arri^re  ou  s*ils  ont  le  vent  du  m^me  bord,  le  na- 
vire qui  est  vent  arri^re  ou  qui  aper9oit  Tautre  sous  le  vent  ma- 
noeuvre pour  ne  pas  gener  la  route  de  ce  dernier  navire. 

Art.  13.  Si  deux  navires  sous  vapeur  se  rencontrent  courant  Tun 
sur  Tautre,  directement  ou  a  peu-pr^s,  et  qu^il  y  ait  risque  d'abord- 
age,  tous  deux  viennent  sur  tribord,  pour  passer  k  babord  Tim  de 
Tautre. 

Art.  14.  Si  deux  navires  sous  vapeur  font  des  routes  qui  se  croi- 
sent et  les  exposent  k  s^aborder,  celui  qui  voit  Tautre  par  tribord 
manoeuvre  de  mani^re  k  ne  pas  gSner  la  route  de  ce  navire. 
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Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and  the 
other  a  steamship,  are  proceeding  in  such  directions  as  to  involve 
risk  of  colliaiony  the  steamship  edball  keep  out  of  the  way  of  the 
sailing  ship. 

Art.  16.  Every  steamship,  when  approaching  anotlier  ship  so  as 
to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  neoessaiy, 
stop  and  reverse ;  and  every  steamship  shall,  when  in  a  £>g,  go  at 
a  moderate  speed. 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out 
of  the  way  of  the  said  last-mentioned  vessel. 

Art.  18.  Where  by  the  above  rules  one  of  two  ships  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course,  subject  to  the 
qualifications  contained  in  the  following  article. 

Art.  19.  In  obeying  and  construing  these  rules,  due  r^ard  must 
be  had  to  all  dangers  of  navigation ;  and  due  regard  must  also  be 
had  to  any  special  circumstances  which  may  exist  in  any  particular 
case  rendering  a  departure  from  the  above  rules  necessary  in  order 
to  avoid  immediate  danger. 

Art  20.  Nothing  in  tiiese  rules  shall  exonerate  any  ship,  or  the 
owner,  or  master,  or  crew  thereof,  from  the  consequences  of  any 
neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep  a  proper 
look-out,  or  of  the  neglect  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen,  or  by  the  special  circumstances 
of  the  case. 
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Art  15.  Si  deux  navires,  Tim  k  voiles,  Tautre  sous  vapeur,  font 
des  routes  ^ui  les  exposent  k  s'aborder,  le  navire  sous  vapeur 
maiKBuyre  de  mani^re  k  ne  pas  g^ner  la  route  du  navire  k  voiles. 

Art  16.  Tout  navire  sous  vapeur,  qui  approche  un  autre  navire 
de  mani^re  qu'il  j  ait  risque  d'abordage,  doit  diminuer  sa  vitesse  ou 
stopper  et  marcher  en  arri^re,  s'il  eat  n^cessaire.  Tout  navire  sous 
vapeur  doit,  en  temps  de  brume,  avoir  une  vitesse  mod^ree. 

Art.  17.  Tout  navire  qui  en  d^passe  un  autre  gouverne  de  mani^re 
h  ne  pas  g^ner  la  route  de  ce  navire. 

Art  18.  Lorsque,  par  suite  des  r^les  qui  pr^c^dent,  Fun  des  deux 
b&timents  doit  manoeuvrer  de  mani^re  k  ne  pas  gener  I'autre,  celui- 
ci  doit  n^anmoins  subordonner  sa  manoBuvre  aux  r^les  ^nonc^es  k 
Tarticle  suivant. 

Art  19.  En  se  conformant  aux  regies  qui  pr^c^aent,  les  navires 
doivent  tenir  compte  de  tons  les  dangers  de  la  navigation.  lis 
auront  ^gard  aux  circonstances  particuli^res  qui  peuvent  rendre 
n^cessaire  une  derogation  k  ces  regies,  afin  de  parer  k  un  p^ril  im- 
m^diat 

Art.  20.  Rien  dans  les  regies  ci-dessus  ne  saurait  afiranchir  un 
navire,  quel  qu'il  soit,  ses  armateurs,  son  capitaine  ou  son  Equipage, 
des  consequences  d'une  omission  de  porter  des  feux  ou  dgnaux,  d'un 
de&ut  de  surveillance  convenable,  ou,  enfin,  d'une  negligence  quel- 
conque  des  precautions  commandees  par  la  pratique  ordinaire  de  la 
navigation  ou  par  les  circonstances  particuli^res  de  la  situation. 
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At  the  Court  at  OsBOBNE  House,  Isle  op  Wight,  the 

ZOtk  day  of  July,  1868. 


Pre$mi :  The  Queen's  Most  Excellent  Majesty  in  CoandL 


Whereas,  by  "The  Merchant  Shipping  Act  Ame ndmen tAct, 
1862,"  it  was  enacted  that  on  and  afler  the  first  day  of  June  one 
thousand  eight  hundred  and  sixty- three,  or  such  later  day  as  might 
be  fixed  for  the  purpose  by  Order  in  Council,  the  regulations  con- 
tained in  the  Table  marked  G  in  the  schedule  to  the  said  act  should 
come  into  operation  and  be  of  the  same  force  as  if  they  were 
enacted  in  the  body  of  the  said  act ;  but  that  Her  Majesty  might 
from  time  to  time,  on  the  joint  recommendation  of  the  Admiralty 
and  the  Board  of  Trade,  by  Order  in  Council,  annul  or  modify  any 
of  the  said  r^ulations,  or  make  new  regulations  in  addition  thereto 
or  in  substitution  therefor ;  and  that  any  alterations  in,  or  additions 
to,  such  regulations  made  in  manner  aforesaid  should  be  of  the  same 
force  as  the  regulations  in  the  said  schedule. 

And  whereas,  by  the  same  act,  it  was  fiirther  provided,  that 
whenever  it  should  be  made  to  appear  to  Her  Majesty  that  the 
Government  of  any  foreign  country  is  willing  that  the  regulations 
for  preventing  collision  contained  in  Table  C  in  the  schedule  to  the 
said  act,  or  such  other  regulations  for  preventing  collision  as  are  for 
the  time  being  in  force  under  the  said  act,  should  apply  to  the  ships 
of  such  country  when  beyond  the  limits  of  British  jurisdiction,  Her 
Majesty  might,  by  Order  in  Council,  direct  that  such  regulations 
shall  apply  to  the  ships  of  the  said  foreign  country,  whether  within 
British  jurisdiction  or  not ;  and  it  was  further  provided  by  the  said 
act,  that  whenever  an  Order  in  Council  has  been  issued  applying 
any  regulation  made  by  or  in  pursuance  of  the  said  act  to  the  ^ips 
of  any  foreign  country,  such  ships  should,  in  all  cases  arising  in  any 
British  court,  be  deemed  to  be  subject  to  such  regulation,  and  should, 
for  the  purpose  of  such  regulation,  be  treated  as  if  they  were  British 
ships. 

And  whereas,  by  an  Order  in  Council  made  in  pursuance  of  the 
said  recited  act,  and  dated  the  ninth  day  of  January,  one  thousand 
eight  hundred  and  sixty-three.  Her  Majesty  was  pleased  to  direct : 
— First,  that  the  regulations  contained  in  the  schedule  to  the  said 
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act  should  be  modified  by  the  enibstitiition  for  such  regulations  of 
certain  regulations  appended  to  the  said  order. 

Secondly,  that  the  said  r^ulations  appended  to  the  said  order 
should,  on  and  afler  the  first  day  of  June,  one  thousand  eight  hun- 
dred and  sixty-three,  apply  to  French  ships,  whether  within  British 
jurisdiction  or  not. 

And  whereas,  by  several  Orders  in  Council  subsequently  made. 
Her  Majesty  has  been  pleased  to  direct  that  the  regulations  appended 
to  the  said  order  of  the  ninth  of  January,  one  thousand  eight  hun- 
dred and  sixty -three,  shall  apply  to  ships  of  the  following  countries, 
whether  within  British  jurisdiction  or  not ;  that  is  to  say  :— 

Austria.  Mecklenburg- Schwerin. 

Argentine  Republic.  Morocco. 

Belgium.  Netherlands. 

Brazil.  Norway. 

Bremen.  Oldenburg. 

Chili.  Peru. 

Denmark  Proper.  Portugal. 

Equator  (Republic  of  the).  Prussia. 

France.  Roman  States. 

Great  Britain.  Russia. 

Greece,  Schleswig. 

Hamburgh.  Spain. 

Hanover.  Sweden. 

Hawaiian  Islands.  Turkey.. 

Hayti.  United  States,  seagoing  ships. 

Italy.  United  States,  inland  waters. 

Lubeck.  Uruguay. 

And  whereas.  Articles  11  and  13  of  the  said  regulations  appended 
to  the  said  recited  order  of  the  ninth  of  January,  one  thousand 
eight  hundred  and  sixty-three,  are  as  follows ;  that  is  to  say  : — 

Art.  11.  "  If  two  sailing  ships  are  meeting  end  on,  or  nearly 
''  end  on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  shall 
'^  be  put  to  port,  so  that  each  may  pass  on  the  port  side  of  the 
«  other." 

Art.  13.  *^  If  two  ships  under  steam  are  meeting  end  on,  or 
'^  nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms  of  both 
"  shall  be  put  to  port,  so  that  each  may  pass  on  the  port  side  of  the 
"  other." 

And  whereas,  there  has  been  doubt  or  misapprehension  concern- 
ing the  effect  of  the  said  two  articles ; 

And  whereas,  the  Admiralty  and  Board  of  Trade  have  jointly 
recommended  to  Her  Majesty  to  make  the  following  additions  to  the 
said  regulations,  for  the  purpose  of  explaining  the  said  recited 
articles  and  of  removing  the  said  doubt  and  misapprehension ; 


! 
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Now,  therefore,  Her  Majesty,  by  yirtae  of  the  powers  yeeted  in 
her  by  the  said  recited  act,  and  bj  and  with  the  advice  of  her 
Priyj  Council,  ia  pleased  to  make  the  following  additions  to  the  said 
regulations  by  way  of  explanation  of  the  said  two  recited  articles ; 
that  is  to  say : — 

The  said  two  articles,  numbered  11  and  13  respectively,  only  apply 
to  cases  where  ships  are  meeting  end  on,  or  nearly  end  on,  in  suck 
a  manner  €ls  to  involve  risk  of  collision.  They,  consequently, 
do  not  apply  to  two  ships  which  must,  if  both  keep  on  their 
respective  courses,  pass  clear  of  each  other. 
The  only  cases  in  which  the  said  two  articles  apply  are  wheii 
each  of  the  two  ships  is  end  on,  or  nearly  end  on,  to  the  other ; 
in  other  words,  to  cases  in  which  by  day  each  ship  sees  the 
masts  of  the  other  in  a  line,  or  nearly  in  a  line,  with  her  own  ; 
and  bi/  night  to  cases  in  which  each  ^ip  is  in  such  a  position 
as  to  see  both  the  side  lights  of  the  other. 
The  said  two  articles  do  not  apply  by  day  to  cases  in  which  a 
ship  sees  another  a-head  crossing  her  own  course ;  or  by  night 
to  cases  where  the  red  light  of  one  ship  is  opposed  to  tlie  red 
light  of  the  other ;  or  where  the  green  light  of  one  ship  is  op- 
posed to  the  green  light  of  the  other ;  or  where  a  red  light 
without  a  green  light,  or  a  green  light  without  a  red  light,  is 
seen  a-head ;  or  where  both  green  and  red  lights  are  seen  any- 
where but  a-head. 


Drift-net   Fishing. — Lights   to   be    carried   bt   English   and 

French  Boats, 

In  accordance  with  the  Sea  Fisheries  Act^  1868. 

Art.  12.  No  boat  shall  anchor  between  sunset  and  sunrise  on 
grounds  where  drift-net  fishing  is  actually  going  on. 

This  prohibition  shall  not  apply  to  anchorings  which  may  take 
place  in  consequence  of  accidents,  or  in  any  other  compulsory  cir- 
cumstances ;  but  in  such  case  the  master  of  the  boat  thus  obliged  to 
anchor  shall  hoist,  so  that  they  shall  be  seen  from  a  distance,  two 
lights  placed  horizontally,  about  3  feet  (1  metre  French)  apart,  and 
shall  keep  those  lights  up  all  the  time  the  boat  shall  remain  at 
anchor. 

Art  13.  Boats  fishing  with  drifl-nets  shall  carry  on  one  of 
their  masts  two  lights,  one  over  the  other,  3  feet  (1  metre  French) 
apart. 

These  lights  shall  be  kept  up  during  all  the  time  their  nets  shall 
be  in  the  sea  between  sunset  and  sunrise. 

Article  14.  Subject  to  the  exceptions  or  additions  mentioned  in 


APPENDIX  II.  811 

the  two  preceding  articleB,  the  fiahing  boats  of  the  two  countries 
shall  conform  to  the  general  rules  respecting  lights  which  haye  been 
adopted  by  the  two  countries. 


Liahilities  of  SkipoumerSf  25  ^  26  Vict  c.  63. 

Sec.  54.  '*  The  owners  of  any  ship,  whether  British  or  foreign,  shall 
**  not,  in  cases  where  all  or  any  of  the  following  events  occur  without 
**  their  actual  fault  or  privity ;  that  is  to  say  : — 

'*  1.  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 

"  person  being  carried  in  such  ship ; 
''  2.  Where  any  damage  or  loss  is  caused  to  any  goods,  merchan- 

"  dise,  or  other  things  whatsoever  on  board  any  such  ship ; 
'^  3.  Where  any  loss  of  life  or  personal  injury  is,  by  reason  of 

''  the  improper  navigation  of  such  ship  as  aforesaid,  caused  to 

''  any  person  carried  in  any  other  ship  or  boat ; 
*^  4.  Where  any  loss  or  damage  is,  by  reason  of  the  improper 

'^  navigation  of  such  ship  as  aforeaiid,  caused  to  any  other  ^ip 

'^  or  boat,  or  to  any  goods,  merchandise,  or  other  things  wbat- 

^<  soever  on  board  any  other  ship  or  boat ; 
<<  be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  in- 
''  jury,  either  alone  or  together  with  loss  or  damage  to  ships,  boats, 
"  goods,  merchandise,  or  other  things,  to  an  aggregate  amount  ex- 
'*  ceeding  jC15  for  each  ton  of  their  ship's  tonnage,  nor  in  respect  of 
"  loss  or  damage  to  ships,  goods,  merchandise,  or  other  things, 
^'whether  there  be  in  addition  loss  of  life  or  personal mjury,  of  not, 
''  to  an  aggregate  amount  exceeding  eight  pounds  for  each  ton  of 
<•  the  ship's  tonnage,  such  tonnage  to  be  the  registered  tonnage  in 
''  the  case  of  sailing  ships,  and  in  the  case  of  steamships  the  gross 
*'  tonnage  without  deduction  on  account  of  engine  room. 

'*  In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
^*  measured  according  to  Britii^  law,  the  tonnage  as  ascertained 
*'  by  such  measurement  shall,  for  the  purposes  of  this  section,  be 
'^  deemed  to  be  the  tonnage  of  such  ship. 

**  In  the  case  of  any  foreign  ship  which  has  not  been  and  cannot 
''  be  measured  under  British  law,  the  Surveyor-General  of  Tonnage 
"  in  the  United  Kingdom  and  the  Chief  Measuring  Officer  in  any 
*'  British  possessions  abroad  shall,  on  receiving  from  or  by  direction 
''  of  the  court  hearing  the  case  such  evidence  concerning  the  dimen- 
*^  sions  of  the  ship  as  it  may  be  found  practicable  to  fumi&h,  give  a 
**  certificate  under  his  hand  stating  what  woidd,  in  his  opinion,  have 
'^  been  the  tonnage  of  such  ship  if  she  had  been  duly  measurc^l  ac- 
''  cording  to  British  law,  and  the  tonnage  so  stated  in  such  certificate 
^'  shall,  for  the  purposes  of  this  section,  be  deemed  to  be  the  toxmage 
**  of  such  ship." 
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Arrangements  concerning    Lights^     Sailing   RuleSy    Salvagey    and 
Measurement  of  Tonnage  in  the  case  of  Foreign  Ships. 

Sec.  57.  "Wheneyerforeign  ships  are  within  British  jurisdiction,  the 
'<  regulations  for  preventing  collision  contained  in  table  (C)  in  the 
"  schedule  to  this  act,  or  such  other  regulations  for  preventing  col- 
"  lision  as  are  for  the  time  being  in  force  under  this  act,  and  all 
'^  provisions  of  this  act  relating  to  such  regulations,  or  otherwise 
''  relating  to  collision,  shall  apply  to  such  foreign  ships ;  and  in  any 
''  cases  arising  in  any  British  court  of  justice  concerning  matters 
''  happening  within  British  jurisdiction  foreign  ships  shall,  so  far  as 
''regards  such  regulations  and  provisions,  be  treated  as  if  they 
''  were  British  ships." 

Sec.  58.  ''  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the 
"  government  of  any  foreign  country  is  willing  that  the  regulations 
''  fi)r  preventing  collision  contained  in  table  (C)  in  the  schedule  to 
''  this  act,  or  such  other  regulations  for  preventing  collision  as  are  for 
''  the  time  being  in  force  under  this  act,  or  any  of  the  said  regulations 
''  or  any  provisions  of  this  act  relating  to  collisions,  should  apply  to  the 
"  ships  of  such  countiy  when  beyond  the  limits  of  British  juris- 
"  diction,  Her  Majesty  may,  by  Order  in  Council,  direct  that  such 
'<  regulations,  and  all  provisions  of  this  act  whicii  relate  to  such 
''  regulations,  and  all  such  other  provisions  as  aforesaid,  shall  apply 
'*  to  the  ships  of  the  said  foreign  country,  whether  within  British 
"  jurisdiction  or  not." 

Sec.  59.  *'  Whenever  it  is  made  to  appear  to  Her  Majesty  that 
**  the  government  of  any  foreign  country  is  willing  that  salvage 
"  shall  be  awarded  by  British  courts  for  services  rendered  in  saving 
''  life  from  any  ship  belonging  to  such  country  when  such  ship  is 
''  beyond  the  limits  of  Briti^  jurisdiction.  Her  Majesty  may,  by 
''  Order  in  Council,  direct  that  the  provisions  of  the  principal  act 
*'  and  of  this  act  with  respect  to  salvage  for  services  rendered  in 
''  saving  life  from  British  ships  shall  in  all  British  courts  be  held  to 
''  apply  to  services  rendered  in  saving  life  from  the  ships  of  such 
'^  foreign  country  whether  such  services  are  rendered  within 
"  British  jurisdiction  or  not." 

Sec.  60.  '^  Whenever  it  is  made  to  appear  to  Her  Majesty  that 
"  the  rules  concerning  the  measurement  of  tonnage  of  merchant 
"  ships  for  the  time  being  in  force  under  the  principal  act  have  been 
"  adopted  by  the  government  of  any  foreign  country,  and  are  in 
"  force  in  that  country,  it  shall  be  lawful  for  Her  Majesty,  by  Order 
''  in  Council,  to  direct  that  the  ships  of  such  foreign  countiy  shall 
'*  be  deemed  to  be  of  the  tonnage  denoted  in  their  certificates  of 
*'  registry  or  other  national  papers,  and  thereupon  it  shall  no  longer 
'^  be  neceAsary  for  such  ships  to  be  re-measured  in  any  port  or  place 
'*  in  Her  Majesty's  dominions,  but  such  ships  shall  be  deemed  to  be 
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*^  of  the  tonnage  denoted  in  their  oertificates  of  registry  or  other 
**  papers,  in  the  same  manner,  to  the  same  extent,  and  for  the  same 
'^  purposes,  in,  to,  and  for  'which  the  tonnage  denoted  in  the  certifi- 
^'  Gates  of  registry  of  British  ships  is  deemed  to  be  the  tonnage  of 
**Btich  shipe." 

Sec.  61.  "  Whenever  an  Order  in  Council  has  been  issued  under 
^'  this  act,  applying  any  provision  of  this  act,  or  any  regulation 
*'  made  by  or  in  pursuance  of  this  act,  to  the  ships  of  any  foreign 
^*  country,  such  ships  shall,  in  all  cases  arising  in  any  British  court, 
**  be  deemed  to  be  subject  to  such  provision  or  regulation,  and 
^  shall,  for  the  purpose  of  such  provision  or  regulation,  be  treated 
"  as  if  they  were  British  ships." 


86  &  37  Vict.  c.  85. 

Masters  and  Seamen. 

Sec.  11.  "Whenever  it  has  been  made  to  appear  to  Her  Majesty 
"  that  the  government  of  any  foreign  State  is  desirous  that  any  of  the 
'^  provisions  of  the  Merchant  Shipping  Acts,  1854  to  1873,  relating 
'^  to  the  engagement  and  discharge  of  seamen,  shall  apply  to  the 
*'  ships  of  such  State,  Her  Majesty  may,  by  Order  in  Council,  declare 
''  that  such  of  the  said  provisions  as  are  in  such  order  specified 
''  shall,  subject  to  the  limitations  (if  any)  contained  in  the  order, 
^  apply,  and  thereupon  so  long  as  the  order  remains  in  force  suoh 
"  provisions  shall  apply,  subject  to  the  said  limitations,  to  the  ships 
*^  of  such  State,  and  to  the  owners,  masters,  officers,  and  crews  of 
*'  such  ships,  when  not  within  the  jurisdiction  of  such  State,  in  the 
*^  same  manner  in  all  respects  as  if  such  ships  were  British  E^ips. 

"  It  shall  be  lawful  for  Her  Majesty  from  time  to  time,  by  Order 
"  in  Council,  to  add  to,  alter,  or  repeal  any  order  made  under  this 
"  section.** 
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19  &  20  VICTORIA,  Cap.  113. 

An  Act  to  provide  for  taking  Evidence  in  Her  Majesty's  Dominiozia 
in  relation  to  Civil  and  Commercial  Matters  pending  before 
Foreign  Tribimals. 

Whereas  it  is  expedient  that  facilities  be  afforded  for  taking  evi- 
dence in  Her  Majesty's  dominions  in  relation  to  civil  and  commer- 
cial matters  pending  before  foreign  tribunals :  Be  it  enacted  bj 
the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords,  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  Where,  upon  an  application  for  this  purpose,  it  is  made  to 
appear  to  any  court  or  judge  having  authority  under  this  act  that 
any  court  or  tribimal  of  competent  jurisdiction  in  a  foreign  country, 
before  which  any  civil  or  commercial  matter  ^  is  pending,  is  desirous 
of  obtaining  the  testimony  in  relation  to  such  matter  of  any  witness 
or  witnesses  within  the  jurisdiction  of  such  first-mentioned  court, 
or  of  the  court  to  which  such  judge  belongs,  or  of  such  judge,  it 
shall  be  lawful  for  such  court  or  judge  to  order  the  examination 
upon  oath,  upon  interrogatories  or  otherwise,  before  any  person  or 
persons  named  in  such  order,  of  such  witness  or  witnesses 
accordingly  ;  and  it  shall  be  lawful  for  the  said  court  or  judge,  by 
the  same  order,  or  for  such  court  or  judge,  or  any  other  judge 
having  authority  under  this  act,  by  any  subsequent  order,  to  com- 
mand the  attendance  of  any  person  to  be  named  in  such  order,  for 
the  purpose  of  being  examined,  or  the  production  of  any  writings 
or  other  documents  to  be  mentioned  in  such  order,  and  to  give  all 
such  directions  as  to  the  time,  place,  and  manner  of  such  examina- 
tion, and  all  other  matters  connected  therewith,  as  may  appear 
reasonable  and  just ;  and  any  such  order  may  be  enforced  in  like 
manner  as  an  order  made  by  such  court  or  judge  in  a  cause  de- 
pending in  such  court  or  before  such  judge. 

II.  A  certificate  under  the  hand  of  the  ambassador,  minister,  or 
other  diplomatic  agent  of  any  foreign  power,  received  as  such  by 
Her  Majesty,  or  in  case  there  be  no  such  diplomatic  agent,  then  of 
the  consul  general  or  consul  of  any  such  foreign  power  at  London, 
received  and  admitted  as  such  by  Her  Majesty,  that  any  matter  in 
relation  to  which  an  application  is  made  under  this  act  is  a  civil 
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or  oommercial  matter  pending  before  a  court  or  tribttnal  in  the 
country  of  which  he  is  the  diplomatic  agent  or  consul,  haying 
jurisdiction  in  the  matter  so  pending,  and  that  such  court  or  tribunal 
is  desirous  of  obtaining  the  testimony  of  the  witness  or  witnesses  to 
whom  the  application  relates,  shall  be  evidence  of  the  matters  so 
certified ;  but  where  no  such  certificate  is  produced  other  evidence 
to  that  effect  shall  be  admissible. 

III.  It  shall  be  lawful  for  every  person  authorised  to  take  the 
examination  of  witnesses  by  any  order  made  in  pursuance  of  this 
act  to  take  all  such  examinations  upon  the  oath  of  the  witnesses,  or 
affirmation  in  cases  where  afiirmation  is  allowed  by  law  instead  of 
oath  to  be  administered  by  the  person  so  authorised ;  and  if  upon 
such  oath  or  afiirmation  any  person  making  the  same  wilfully  and 
corruptly  give  any  false  evidence,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury. 

rV.  Provided  always,  That  every  person  whose  attendance  shall 
be  so  required  shall  be  entitled  to  the  like  conduct  money  and 
payment  for  expenses  and  loss  of  time  as  upon  attendance  at  a 
trial. 

V.  Provided  also,  That  every  person  examined  under  any  order 
made  under  this  act  shall  have  tiie  like  right  to  refuse  to  answer 
questions  tending  to  criminate  himself,  and  other  questions, 
which  a  witness  in  any  cause  pending  in  t^e  court  by  which  or  by 
a  judge  whereof  or  before  the  judge  by  whom  the  order  for  exami- 
tion  was  made  would  be  entitled  to ;  and  that  no  person  shall  be 
compelled  to  produce  under  any  such  order  as  aforesaid  any  writing 
or  other  document  that  he  would  not  be  compellable  to  produce  at 
a  trial  of  such  a  cause. 

VI.  Her  Majesty's  superior  courts  of  common  law  at  West- 
minster and  in  Dublin  respectively,  the  court  of  session  in  Scotland, 
and  any  supreme  court  in  any  of  Her  Majesty's  colonies  or  posses- 
sions abroad,  and  any  judge  of  any  such  court,  and  every  judge  in 
any  such  colony  or  possession  who  by  any  Order  of  Her  Majesty  in 
Council  may  be  appointed  for  this  purpose,  shall  respectively  be 
courts  and  judges  having  authority  under  this  Act :  Provided,  that 
the  Lord  Chancellor,  with  the  assistance  of  two  of  the  judges  of 
the  courts  of  common  law  at  Westminster,  shall  firame  such  rules 
and  orders  as  shall  be  necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  Act,  and  regulating  the  procedure  under  the 
same. 
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21  <fe  22  VICTORIA,  Cap.  93.  (c) 

An  Act  to  enable  persons  to  establish  Legitimacy  and  tbe  Validity 
of  Marriages,  and  the  Right  to  be  deemed  Natural-bom  Subjects. 

Whereas  it  is  expedient,  to  enable  persons  to  establish  their  Inti- 
macy and  the  marriage  of  their  parents  and  others  from  whom  tiiey 
may  be  descended,  and  also  to  enable  persons  to  establish  their 
right  to  be  deemed  natural-bom  subjects :  Be  it  therefore  enacted 
by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords,  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  Any  natural-bom  subject  of  the  Queen,  or  any  person  whose 
right  to  be  deemed  a  natural-bom  subject  depends  wholly  or  in. 
part  on  his  legitimacy  or  on  the  validity  of  a  marriage,  being 
domiciled  in  England  or  Ireland,  or  claiming  any  real  or  personal 
estate  situate  in  England,  may  apply  by  petition  to  the  court  for 
divorce  and  matrimonial  causes,  praying  the  court  for  a  decree 
declaring  that  the  petitioner  is  the  Intimate  child  of  his  parents, 
and  that  the  marriage  of  his  father  and  mother,  or  of  his  grand- 
father and  grandmother,  was  a  valid  marriage,  or  for  a  decree 
declaring  eidier  of  the  matters  aforesaid  ;  and  any  sach  subject  or 
person,  being  so  domiciled  or  claiming  as  aforesaid,  may  in  like 
manner  apply  to  such  court  for  a  decree  declaring  that  his  marriage 
was  or  is  a  valid  marriage,  and  such  court  shall  have  jurisdiction  to 
hear  and  determine  such  application  and  to  make  such  decree 
declaratory  of  the  legitimacy  or  illegitimacy  of  such  person,  or  of 
the  validity  or  invalidity  of  such  marriage,  as  to  the  court  may 
seem  just;  and  such  decree,  except  as  hereinafter-mentioned,  shall 
be  binding  to  all  intents  and  purposes  on  Her  Majesty  and  on  all 
persons  whomsoever. 

II.  Any  person,  being  so  domiciled  or  claiming  as  aforesaid,  may 
apply  by  petition  to  the  said  court  for  a  decree  declaratory  of  his 
right  to  be  deemed  a  natural-born  subject  of  Her  Majesty,  and  the 
said  court  shall  have  jurisdiction  to  hear  and  determine  such  appli- 
cation, and  to  make  such  decree  thereon  as  to  the  court  may  seem 
just,  and  where  such  application  as  last  aforesaid  is  made  by  the 
person  making  such  application  as  herein  mentioned  for  a  decree 


(c)  The  corresponding  act  for  Ireland  is  22  &  23  Vict.  c.  61. 
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declaring  his  legitimacy  or  the  validity  of  a  marriage,  both  appli- 
cations nuiy  be  included  in  the  same  petition ;  and  eyery  decree 
made  by  the  said  court  shall,  except  as  hereinaf^r-mentioned,  be 
valid  and  binding  to  all  intents  and  purposes  upon  Her  Majesty 
and  all  persons  whomsoever* 

IIL  Every  petition  under  this  act  shall  be  accompanied  by  such 
affidavit  verifying  the  same,  and  of  the  absence  of  collusion,  as  the 
court  may  by  any  general  rule  direct. 

IV.  All  the  provisions  of  the  act  of  the  last  session,  chapter  85, 
so  far  as  the  same  may  be  applicable,  and  the  poverd  and  provisions 
therein  contained  in  relation  to  the  making  and  laying  before  Parlia- 
ment of  rules  and  regulations  concerning  the  practice  and  procedure 
under  that  act,  and  fixing  the  fees  payable  upon  proceedings  before 
the  court,  shall  extend  to  applications  and  proceedings  in  the  said 
court  under  this  act  as  if  the  same  had  been  authorised  by  the 
said  act  of  the  last  session. 

V.  In  all  proceedings  under  this  act  the  court  shall  have  full 
power  to  award  and  enforce  payment  of  costs  to  any  persons  cited, 
whether  such  persons  shall  or  shall  not  oppose  the  declaration 
applied  for,  in  case  the  said  court  shall  deem  it  reasonable  that  such 
costs  shall  be  paid. 

VI.  A  copy  of  every  petition  under  this  act,  and  of  the  affidavit 
accompanying  the  same,  shall,  one  month  at  least  previously  to  the 
presentation  or  filing  of  such  petition,  be  delivered  to  Her  MajeRty^s 
Attorney-General,  who  shall  be  a  respondent  upon  the  hearing 
of  such  petition  and  upon  every  subsequent  proceeding  relating 
thereto. 

VII.  When  any  application  is  made  under  this  act  to  the  said 
court,  such  person  or  persons  (if  any),  besides  the  said  Attorney- 
General,  as  the  court  shall  think  fit  shall,  subject  to  the  rules  made 
under  this  act,  be  cited  to  see  proceedings,  or  otherwise  summoned 
in  such  manner  as  the  court  shall  direct,  and  may  be  permitted  to 
become  parties  to  the  proceedings  and  oppose  the  application. 

VIII.  The  decree  of  the  said  court  shall  not  in  any  case  preju- 
dice any  person,  unless  such  person  has  been  cited  or  made  a  party 
to  the  proceedings,  or  is  the  heir-at-law  or  next  of  kin,  or  other 
real  or  personal  representative  of  or  derives  title  under  or  through 
a  person  so  cited  or  made  a  party  ;  nor  shall  such  sentence  or  decree 
of  the  court  prejudice  any  pt^rson  if  subsequently  proved  to  have 
been  obtained  by  fraud  or  collusion. 

IX.  Any  person  domiciled  in  Scotland,  or  claiming  any  heritable 
or  moveable  property  situate  in  Scotland,  may  raise  and  insist  in  an 
action  of  declarator  before  the  court  of  session,  for  the  purpose  of 
having  it  found  and  declared  that  he  is  entitled  to  be  deemed  a 
natural-born  subject  of  Her  Majesty ;  and  the  said  court  shall  have 
jurisdiction  to  hear  and  determine  such  action  of  declarator  in  the 
same  manner  and  to  the  same  effect,  and  with  the  same  power  to 
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award  expenses  as   thej  have  in   declarator  of  legitimacy  and 
declarator  of  bastardy. 

X.  No  proceeding  to  be  had  under  ibis  act  shall  affect  any  final 
judgment  or  decree  already  pronounced  or  made  by  any  court  of 
competent  jurisdiction. 

XI.  The  said  act  of  the  last  session  and  this  act  shall  be 
construed  together  as  one  act,  and  this  act  may  be  cited  for  all 
purposes  as  "  The  Legitimacy  Declaration  Act,  1858.'* 
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Acquisition  of  Property  by  Foreigners, 
447.     See  Property 

Admiralty  (High  Court  of),  Jurisdic- 
tion over  Maritime  Contracts,  &c., 
484.  In  Causes  of  Possession  be- 
tween Foreigners,  626 

Adoption,  staitte  and  righta  flowing 
from,  386 

Agent,  Contracts  entered  into  by 
means  of,  effects  of,  643.  {See  Ob- 
ligations.) Ratification  of  Contracts 
made  by,  647.  Opinion  of  Sairigny 
on  Contracts  by,  %b.  Rights  and 
powers  of  Master  of  Ship  as  Agent 
of  Owners,  629 

Alienation  of  Property  by  or  to 
Foreigners,  447.    (See  Property.) 

Alien,  Status  of,  29,  266.  Applica- 
tion of  English  Law  to,  with  rer 
spect  to  Marriage  and  Wife's 
Dowry,  329.  {See  Settlement) 
American  Law  as  to,  271 

Ambassador,  Necessary,  domicil  of, 
122.  Privileges  of,  imparted  to  his 
family  and  suite,  123.  Not  to 
9tranaere,  ib.  Domicil  of  oriffin 
not  changed  by  residence  in  hcuse 
of,  130.  Peculiar  status  and  pri- 
vileges of,  from  Ciyil  and  Criminal 
Law  of  Foreign  Country,  705 

America  (United  States  of  North), 
Law  of,  as  to  Expatriation,  30,  as 
to  Domicil,  96,  as  to  Corporations, 
144,  as  to  Aliens,  271.  Locir  ne 
adopted  by,  respecting  Personal 
Statue  of  Foreigner,  263,  268.  {See 
Status.)  DifEerence  between  Laws 
of,  ana  those  of  France,  respect- 
ing Foreign  Marriages,  296.     {See 


Marriage.)  Law  of,  as  to  efiect  of 
Marriage  on  property  of  parties, 
322.  (&»  Property.)  Law  of,  re- 
specting Divorce,  349.  {See  Di- 
vorce.) Propositions  of,  as  to  Law 
governing  Contracts,  6^5,  {S*e 
Contracts,  Obligations.)  Maritime 
Law  of  {See  Maritime  Law).  LttW 
of,  on  the  subject  of  Foreign  Bank- 
ruptcy, 696.  Effect  given  by,  to 
sentences  and  judgments  of  Foreign 
Tribunals,  747 
Anjou  (Duchess  of).  Claim  of,  to  the 
Goods  of  the  Dowager  Queen  Hen- 
rietta Maria,  39,  62 
Appeal,   limitation    of    time  within 

which  it  must  be  instituted,  724 
Appendix — 

To  Chapter  on  Domicil.    List  of 
Writers^  and  French  decisions  on 
the  subject,  223 
To  Chapter  on  Statutes.    Chapter 
from  Bartolvs,  **  De  SummATrin- 
itate->Babrica  lex  Prima,"  248 
To  Chapter  xxiv.,  on  Illegitimate 
Children.    Judgment  of  Sir  W. 
P.  Wood  in  re  Wright's  Trusts, 
394 
To  Chapter  zxx.,  on   Obligations, 
Extract  from  1  ictionary  of  Qreek 
and  Roman  Antiquities,  469 
To  Chapter  xxxii.,  on  (ligations. 
Extract  from  "Chitty  on  Con- 
tracts," 490 
To  Chapter  xlii.,   "  Bills  of  Ex- 
change," &c. — 1.     Extract  from 
French  Code  de  Commerce,  667. 
2.    Judgment   of  the  Supreme 
Court  of  Pennsylvania,  669 
To    Chapter   on   "Foreign  Judg- 
ments.     List  of  decisions  on  the 
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effect    of    Foreign    Judgmente, 
756 
(General) — end  of  Volume 

Arrest  of  Debtor,  Provisional  measures 
of  Law  for,  to  prevent  escape  out  of 
jurisdiction,  763 

Austria,  Law  of,  respecting  PersaiuU 
Status  of  Foreigner,  255.  Respect- 
ing Foreign  Marriages,  297.  (See 
Marriage.)  Code  of,  on  the  subject 
of  Contracts  and  Obligations,  and  a 
Conflict  of  Laws  in  relation  there- 
to^ 503,  516 


B. 


Baden  (Grand  Duchy  of),  Law  of,  re- 
specting Foreign  Marriages,  296. 
{See  JBi^krriage.)  Code  of,  on  the 
subject  of  Obligation8f  and  a  con- 
flict of  Laws  in  relation  thereto,  503 

Bail  for  Costs  and  Damages.  In  suits 
by  Foreigner,  in  what  cases  ordered, 
696,  703 

Bankruptcy,  Effect  o^  upon  Obliga- 
tions of  Bankrupt,  590.  Bights 
and  Powers  of  Assignees  over  Pro- 
perty of,  ib.  By  what  jurisdiction 
to  be  governed,  i6.  Assignment 
before  Bankruptcy,  692.  French 
Law  of,  594.  Law  and  decisions  of 
the  United  States  of  North  America, 
595.  Priority  of  Liens,  dosses  of 
Creditors^  597.  Iiaw  of  Scotland, 
where  a  doMe  donUcil,  598.  Effect 
uponPartnershipKightfl,  t6.  Double 
Partnership,  proof  of  Debt  against 
both  Firms,  599.  Assignees,  &c, 
no  power  over  immoveable  Property 
in  Foreign  State,  600.  Effect  of,  as 
a  discharge  of  0 bligation,  610.  {See 
Discharge.) 

Bavaria,  Marriages  between  subjects 
of,  and  Austrian  subjects,  Law  re- 
lating to,  298.  Law  of,  respecting 
both  Marriages  of  Foreigners  and 
Natives,  300.  Code  of,  on  the  sub- 
ject of  Obligations,  and  a  conflict  of 
Laws  in  relation  thereto,  504 

Belgium,  Law  of,  as  to  the  status  of 
Foreigners,  255 

Betrothed  (the),  Domicil  of,  63 

Bill  of  Exchange,  drawn  in  one  and 
accepted  in  another  country,  by 
which  Law  governed,    547-    {See 


Obligations.)  Drawn  by  Bankrupi, 
non-liability  of  Acceptor,  571 
Foreign, — Rules  of  ComUy  respect- 
ing, 652.  As  to  the  Ux  domicilii, 
ib.  Capacity  ofDratper,  &;c,  653. 
Law  of  Germany  as  to,  654.  In- 
capacities afiSxed  to  parties  by 
European  ContinentalStates,  66^, 
654.  By  England,  655.  As  to 
the  lex  loci  contract^,  ib.  Stamp 
on,  when  drawn  abroad,  ib.  Pro- 
test  of,  made  abroad,  and  not 
under  seal,  American  Law,  656. 
When  acceptance  poid,  or  may 
be  avoided,  t&.  Part  payment  o^ 
in  discharge  of  whole,  657.  ^ 
doraement  of,  ib,  Indorsemsnt 
of,  in  blank  in  country  where 
such  inoperative  as  a  transfer, 
657,  658.  Laws  of  the  United 
States  of  North  America  as  to 
suits  against  Indortert,  658. 
English  rule  as  to  transfer  of,  by 
indorsement,  659.  ConstmcticHi 
of,  661.  Drawn  in  one  Country, 
and  accepted  in  another,  accord- 
ing to  the  law  of  which  Coontiy 
respectiye    Parties    liable,    661, 

662.  As  to  tJie  lex  loci  sdution- 
is,  662.    As    to    the   lex  fori, 

663.  Protest  and  Notice  of  Dis- 
honour of,  ib.  Payable  in  Cur- 
rency,  having  same  name  bat 
different  value  in  other  Countries, 

664.  Made  and  accepted  in  two 
Countries  having  different  rates 
of  intirest,  which  rate  of  interest 
to  be  paid,  665.  Notes  to  Chap- 
ter on,  667.  Extract  from  Code 
de  Commerce,  ib.  Important 
American  opinion,  669 

Birth,  Domicil  of.  {See  DomiciL) 
Place  of,  a  criterion  of  Domicil,  148. 
How  the  status  of  individual 
governed  by  Domicil  of,  252 

Bona  mobilia.  {See  Property.  See 
Domicil.) 

Bottomry  Bond,  Master  of  Ship's 
right  and  power  to  pledge  Ship  on, 
636 
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Canon  Law,  Beferences  to —  • 
Decretab,  1.  iii.  t  1,  c.  1,  500 
Cessio  bonorum,  Eflfect  of»  aa  a  dis- 
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chaigo  of   Obligation,   610.    (See 
Dischai*ge.) 

Chattels  (real  and  personal),  rights 
relating  to,  428.     {See  Property.) 

Children  of  unknown  parents,  Domicil 
of,  57.  Bights  and  powers  of 
Parents  over  person  and  property 
of,  380.    {See  Parents.) 

Choses  in  Action,  Transfer  or  assign- 
ment of,  686 

Citizenship,  of  Foreign  Country,  a 
criterion  of  Domicil,  185 

CitII  Death,  Incapacities  arising  fi^om, 
in  France  and  Enssia,  273 

Code  de  Commerce,  Extract  from,  on 
subject  of  Bills  of  Exchange,  667 

Codex.    {See  Boman  Law.) 

Collisions  at  Sea,  Rules  of  English 
Maritime  Law  not  applicable  to 
Foreign  Ships,  625 

Collision  of  Ships,  Contracts  arising 
ex  delicto,  jurisdiction  of  High 
Court  of  Admiralty,  485 

Comity,  1.  Exclusive  Jurisdiction  of 
a  State  over  all  persons  and  things 
within  its  territory,  2.  Eights 
and  Pririleges  of  Foreigners  in  a 
Foreign  State,  ib.  Eefusal  of  their 
Rights  a  justifiable  cause  of  repri- 
sale,  3.  States  may  hare  their  own 
private  Code  or  Laws,  ib.  Consent 
of  States  to  adopt  cestain  Eules 
of  Law  respecting  Foreigners  com- 
morant  within  ^eir  Territory,  4. 
Mode  of  discussing  the  subject  of 
Private  International  Law  in 
Treatises,  7*  Limits  assigned  to 
the  operation  of  the  Laws  of  one 
State  within  the  territory  of 
another,  8.  With  respect  to  the 
dififerent  positive  Laws  of  different 
States,  ib.  Practice  of  States  as  to 
recognising  the  authority  of  each 
other's  Laws,  ib.  Distinction  be- 
tween Comiiv  and  Law,  9.  Prac- 
tice of  England  as  to  treatment 
of  Foreigners,  10,  11.  Application 
of  Foreign  Law,  by  Judges,  to  cases 
afifecting  Foreigners,  11.  JBr- 
ceptional  Restrictions,  12,  18.  Case 
of  the  Creole,  dispute  between  Eng- 
land and  the  United  States  of  North 
America,  1 5.  Case  of  Somerset^  the 
Negro  ( 1 77 1),  1 6.  Cases  where  ap- 
plication of  Foreign  Laws  denied 
because  injurious  to  the  public 
policy  of  the  nation,   16.     Inde- 


libity  of  the  allegiance  of  subjects 
of  England  and  North  America,  17. 
Marriage  abroad  contrary  to  ex- 
press Law  of  parties'  own  Country ; 
instance  of  Eoyal  Marriage  Act  in 
England,  ib.  Englishman  pro- 
hibited being  a  Slave  Owner  by 
Law  of  England,  17.  Law  of 
Foreign  Country  applied  where  no 
exceptional  restrictions  eiJLBt,  18.  Re- 
ferences to  Writers  and  Decisions 
on  Private  International  Law,  19. 
Principles  and  Rules  of,  respect- 
ing validity  of  Marriage,  275.  {See 
Marriage.)  Respecting  BiUs  of 
Exchange,  &c.,  652 
Commission,  to  Foreign  Court  or  State 
to  take  Evidence,  691.  How 
directed,  ib. 
Committee    of    Lunatic,    422.    {See 

Guardian.) 
Conflict    of    Laws.    {See    Comity.) 
Rules  as  to,   5.    Respecting  Con- 
tracts and  Obligations,  by  which 
Law  they  shall  be  governed,  492. 
On  the  substance  of  Obligations, 
506,   519.     Judgment  in   Saul  v. 
his  Creditors,    Appendix  I.  of  this 
Volume.    {See   Contracts,  Obliga- 
tions.) 
Construction  of  Marriage  Contracts, 
828.    (iS^0  Settlement.)    Of  Testa- 
mentary Papers,  by  Foreign  Courts, 
683 
Consul,  Necessary  Domicil  of^   128. 

Marriages  before,  282 
Contentious  Jurisdiction  in  suits  or 
cases    between     Foreigners,    693. 
What  is  ihQ  forum  competens,  694. 
Where  one  party  to  suit  only  is 
Foreigner,   694.    Where  both  are 
Foreigners,  697.     {See  Foreigners.) 
Contracts,  as  affected  by  Statutes,  243. 
Relating  to  Marriage  and  Dowry, 
243,  276.    {See  Marriage.) 
Roman  Law  relating  to,  470.  {See 
also    Obligations.)    Division   of 
Conventions  according  to  Roman 
Law,  ib.    Character  of  the  Con- 
tract,  471.     Object  of  the  con- 
tracting   parties,    tb.    Form    of 
action  by  which  certain  Contracts 
are   protected,  472.    Efifect  and 
operation  of   Obligations,    473. 
Those  actionable,  and  those  not 
actionable,  474.     Sources  of  OUi- 
gation,   477.    {See  Obligations.) 
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LcM  of  England  and  the  United 
States  qf  North  America  relatang 
to    Contracts   and    Obligations, 
478.    Definition  of,  according  to 
English   Law,  478,   490.    Con- 
sideration    of     Contract,     479. 
Proof  of  written  Atfreewents,  480. 
Effect  of  the  Statute  of  Frauds, 
481.    Lord  Tenterden's  Act.   9 
Geo.  lY.  c  19, 483.    Juribdiction 
of  Common  Law  Courts  of  Eng- 
land oyer,  484.    Jurisdiction  of 
Courts  of  Equity  respecting  Con- 
tracts, ib.    Jurisdiction  of  High 
Court  of  Admiralty  oyer  Mori- 
time    Contracts,    id.      Contracts 
ex  delicto,  arising  from  Collision 
of  Ships,  485.     Judgment  of  Dr. 
Lushington  on  the  distinction  be- 
tween  Contracts  from   Collision 
and  Contracts  on  Insurance,  ib. 
Proyisions  of  the  French  Code  on 
the  subject  of,  487.    Meaning  of 
the  terms  otObligation,  Contract, 
Agreement,  &c,  490 
Conflict  of  Laws.    Rules  of  Inter- 
national   Comity,    492.    Which 
Law  should  goyem  the  Form  of 
Contract,  ib.    Order  of  consider- 
ing, ib.    Principles  deriyed  from 
the  reason  of  the  thvna,  &c,  498. 
Usage  of  States  in  adopting  rule 
locus  regit  actum,  494.     &cep- 
tions  to  the  recognition  of  that 
rule,   ih.    Does   rule  locus  rmit 
actum  haye  its  rise  in  the  Ro- 
man    or     Canon     Law,     497. 
Whether  rule  locus  regit  actum 
incorporated  among  proyisions  of 
modem  Codes  of  Christian  States, 
601.    Decisions  of  England  and 
United  States  of  North  America 
as  to    rule    locus   regit   actum^ 
606 
What  Law  should  govern  as  to  the 
substance  qf  Contract  or  Obliga- 
tion where  there  is  a  Conflict  of 
Laws,    606.    (^8ee  Obligations.) 
Securities  giyen   for,  680,   686. 
(See  Obligations.) 
Contractus  lex  loci,  626.    {See  Con- 
tracts, Obli^tions.) . 
Copyright,  Origin  of,  438.    Recogni- 
tion of,  by  States  of  Europe,  and 
Treaties    relating   to,    439.    Sub- 
stance of  Conyentions  relating  to, 
446.    Provisionf  of  English  Law 


respecting,    441.      Judgment    in 
Jeffireys  v.  Boosey,  448,  444 

Corporation,  Necessazy  Domicil  ot,  142. 
Foreign  Corporations  in  England, 
143.    American  Law  as  to,  144 

Correspondence,  Contracts  entered 
into  by  means  of,  644.  (See  Obli- 
gations, Contracts.)  Opinion  of 
Savigny  on  Contracts  by,  649 

Costs,  giying  Security  for,  by 
Foreigner,  in  what  cases,  696,  703 

Cottenham  (Lord),  Opinion  of,  re- 
specting questions  of  Domicil,  162 

Creditors,  Rights  and  Priyileges  aS, 
686.  (See  Bankruptcy.)  Priorities 
and  Priyileges  of,  in  the  marshall- 
ing and  distribution  of  assets,  724 

Criminal  (International)  Law — 
Administration  of  Justice  in  the 
Case  of  Foreigners,  690.  Private 
injuries,  where  to  be  redressed,  766. 
Criminal  prosecution  of  subjects  for 
Crimes  committed  abroad,  ib.  Of 
Foreigners  for  (Mmes  committed 
within  the  Territoiy,  767.  No 
State  executes  the  Penal  Laws  of 
another  State,  774.  Crimes  com- 
mitted on  the  High  Seas,  tA. 
Necessity  for  Amendment  of  laws 
and  practice  in  reference  to  (^mes 
on  the  High  Seas,  776 

Currency,  In  which,  debt  or  damages 
shall  be  paid,  660.  Depredation  in 
yaloe  of,  between  time  of  making 
Obligation  and  time  of  payment, 
662.    (See  Obligations,  &c.) 


D. 

Damages,  for  nonfolfilment  or  delay 
in  performance  of  Contract,  669. 
For  injuiT  to  property,  &c.,  660. 
Rate  of,  ib.  In  what  Currency  to 
be  paid,  ib.    (See  Obligations.) 

Debtor,  Double  Domicil  of,  rights  of 
Creditors  against.  (See  Bankruptcy.) 
Proyisional  measures  of  Law,  for 
arrest  of,  to  prevent  escape  from 
Jurisdiction,  763 

Debts,  out  of  what  portion  of  Testa- 
mentary Estate  first  payable,  687 

Declarations  (oral  ana  written),  a 
criterion  of  Domicil,  163.  (See 
Domicil.) 

Denmark,  Law  of,  respeetiug  Mar^ 
riage,  301 
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Digest,  The.  (See  Boman  Law.) 
IMscharge,  of  Obligation.  {See  also 
Obligations. )  What  are  acts  of  Dis- 
chaige,  601.  What  law  goyems 
the  validity  of,  603.  Form  of  Dis- 
charge, 607.  Ezecnted  in  different 
country  to  that  in  which  Obligation 
contracted,  608.  Efiect  of,  on  real 
Ftoperty^  609.  Where  by  the  con- 
sent or  Yoluntaiy  act  of  ^M  parties, 
ib.  Without  consent  of  Obligee, 
but  by  operation  of  law,  610. 
Boman  Law  as  to,  ib.  Ceseio  bonO' 
rum,  610.  Foreign  Law  as  to,  6 1 1 . 
By  Bankruptcy,  612.  Effect  of 
Bankruptcy  as  a  bar  to  action  for 
Debt  brought  in  a  Foreign  Country, 
613.  B^  Preecr^tiont  ib.  (See 
Prescription.)  By  Tender  and  Be- 
fusal,  620.  (See  Tender.) 
Divorce,  effect  of  Foreign-  Sentence, 
345.  What  law  should  be  applied, 
— that  of  the  lex  fori,  or  that  of  the 
actual  BomicU,  346-350.  Provisions 
of  Prussian  Code,  347,  348.  Pro- 
visions of  French  Code,  348.  What 
is  actual  Domicil,  ih.  Criteria 
which  establish  a  bond  fide  residence 
as  distinguished  from  Domicil,  ib. 
Law  and  practice  in  Scotland,  348. 
In  England,  349.  In  France,  350. 
In  United  States  of  North  America, 
ib.  French  Wife  married  to  a 
Foreigner  may  institute  suit  before 
French  Tribunals,  350.  What  law 
should  be  applied  in  case  of,  t5. 
As  to  recognition  by  States  of 
Foreign  sentences  of  Divorce,  351. 
Status  of  polygamy  among  Foreign- 
ers, 352.  French  Law  prohibiting 
Divorcee,  ib.  Opinions  of  Merlin 
and  Demangeat  as  to  divorced  Eng- 
lishwoman marrying  in  France  a 
Frenchman,  353.  Subjects  of  France 
naturalised  in  another  country,  355. 
States  holding  themselves  compe- 
tent to  decree  Divorce  without 
reference  to  the  lex  loci  contractus 
or  Domicil  of  parties,  856.  Dis- 
solution in  England  of  Foreign  mar- 
riages, 358.  Becognition  by  States 
which  permit  Divorce  on  certain 
grounds,  of  Foreign  Divorce  be- 
tween its  own  subjects,  obtained  on 
other  gronndB,  361.  Miscellaneous 
points  relating  to  Foreign  Divorce, 
ib.    Immateriality  of  place  where 


offence  committed,  t5.    Materiality 
or  immateriality  of  place  of  Domicil 
of  parties,  tb.    Boman  Law  on  Di- 
vorce, 363.    English  Law  respecting 
Foreign  Divorce,  864.    Foreign  Sen- 
tence a  mensd  et  thoro,  365.   Foreign 
Sentence  a  vinculo  before  passing  of 
English  Statute  of  1857,  366.  Since 
the  passing  of  English  statute  of 
1867,  372 
Domicil,  Its  efiect  in  subjecting  an 
individual  to  a  particular  Territory, 
83.    Opinion  of  Lord  Cottenham 
respecting  questions  of,  tb.    Boman 
Law  the  principal  source  of  author- 
ity on  the  subject,  ib.    Canon  Law 
relating  to,  35.    Boman  Law  upon, 
during  the  Middle  Ages,  ib.     Be- 
specting  moveable  and  immoveable 
Property,  36,  87.      Commentators 
of  different  nations  upon,  38.    Ex- 
position of,  by  Sir  Leoline  Jenkins, 
in  the  case  of  the  Duchess  of  Anjou 
and  the  goods  of  the  Dowager  Queen 
Befirietta  Maria,  39,  62.    Decisions 
of  Lord  Cha7icellor  Hardwicke  and 
Lord  ChanceVor  Thurlow  in  Bruce 
T.  Bruce  (1790),  40 
J)^7iitions  of,  42.    Must  be  both  in- 
tention and  fact  to  constitute  a, 
45 
Can  a  man  have  two  Domicilsf  47. 
Different  kinds  of,  48.    Bight  of 
British  subject  to  select  a  Foreign, 
in  derogation  of  his  British  Domi- 
cil,  50.     British   subject  domi- 
ciled in  Foreign  Country  dying 
tn^«^a^,  distribution  of  property, 
ib.   Making  Will  according  to  the 
law  of  country  of  aUegianee,  and 
not  of  his  Domicil,  ib.    Instance 
cited  where  two  Domicile  might 
possibly  exist,  52 
Can  a  man  be  without  a  Domicil  t 
54.     What  is  evidence  of  aban- 
donment  of,  t5. ;  as  to  Vagabonds, 
56,  Gipsies,  ib. ;  Children  of  un- 
known  Parents,  57 
Different  kinds  of,  58.     Of  Origin 
OT  Birth,  ib.;  hy  operation  of  Law, 
ib. ;  of  Choice,  58,  141. 
Necessary  Domicil,  of  the  Wife,  61 
(see  Wife) ;  of  the  Minor,    74 ; 
of    the    Student^    42 ;    of    the 
Lunatic,    93 ;    of  the    Servant, 
97  ;  of  the  Slave,   100  ;  of  the 
Public    Officer,    101  ;    Military 
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or  Naval  Officer,  ib.;  of  the 
Ambafvador,  123  (3re  Ambas- 
bador)  ;  of  the  Consul,  128 
(see  Consul) ;  of  the  Ecclesiastic, 
131 ;  of  the  Prisoner,  131 ;  of  the 
Exile,  182;  of  the  Emigrant,  134; 
of  the  Corporation,  142 

0/  Choice,  145.  Hussian  law  as  to, 
148.  Criteria  of,  161.  1.  Place 
of  Origin^  161  ;  2.  Declarations, 
Oral  Kn^  Written,  163;  3.  Place 
of  Veath,  166;  4.  Place  of  Wife 
and  Family,  169;  6.  House  of 
Trade,  174;  6.  Depository  of 
Papers  and  Muniments,  177  ;  7. 
The  Mansion  House,  178  ;  8.  De- 
scription in  Legal  Documents, 
182;  9.  The  possession  and  ex- 
ercise of  Political  Rights,  and 
payment  of  Taxes,  183 ;  10.  Pos- 
session of  Heal  Estate,  193  ;  11. 
Length  of  Time  as  to  Residence, 
ib. 

Miscellaneous  Points,  204.  1.  Domi- 
cil  in  Pactories,  ib. ;  2.  Under 
Treaties,  206 ;  3.  In  Mahometan 
Countries,  208;  4.  Where  it  is 
regulated  by  the  State,  212.  {See 
List  of  Cases  and  Authorities  on 
the  subject,  223,  286.^  Jus  Per- 
sonarum  on  Status  of  Foreigner, 
237.  (iS^tfStatus.)  Statutes  effect- 
ing property  and  person,  241. 
(See  Statutes.)  How  law  of,  ap- 
plied by  different  States  re- 
specting the  personal  stiitus  of 
Foreigners,  &c.,  262.  English 
NaturalisHtion  Act,  266.  As  to 
incapacities  of  Jews, — Foreign 
Jews,  272.  Restrictions  to  the 
application  of  the  Personal  Law 
of  the  Domicil  to  Foreigners, 
272,274.  With  respect  to  Mar- 
riage Law  of  European  States, 
276.  As  governing  Property  of 
Parties  to  Marriage  Contract,  313, 
337.  (See  Marriage,  Property,  &c) 

Change  of  Domicil,  effect  on  rights 
of  Parties  as  to  Property,  &c., 
332.  Effect  on  status  of  Married 
Parties,  338.  Effect  of,  on  ob- 
ligations contracted  by  Wife,  341. 
Gifts  between  Husband  and  Wife, 
ib.  Retipecting  authority  of  hus- 
band over  wife,  343.  Obligations 
of  Marriage  may  be  enforced,  ib. 
What  is   actual   Domicil,    348. 


Criteria  which  establish  a  hamA 
fide  Residence  as  distingaished 
from  Domicil,  ib.  Reepectiiig 
Illegitimate  Children,  and  tlieir 
legitimation  by  subsequent  Mar- 
riage of  Parents — what  law  shall 
be  applied,  386.  (800  Illegitimate 
Children.)  Double  Domicil  of 
Debtor,  Rights  of  Creditors.  {Set 
Bankruptcy.)  Change  of,  afUr 
execution  of  Will  or  Testamen- 
tary Instrument,  680 
Dowry,  Contracts  relating  to,  govemod 
by  2>owt«/ of  Husband,  243.  Wife's 
right  to,  by  English  Law,  328 


E. 


Ecclesiastical  Corporations.  Foreign- 
ers, Restrictive  laws  of  States  re- 
lating to,  272.  Certain  priTileges 
appertaining  to,  274 

Emigrant  (the).  Necessary  Domicil  of, 
134 

England,  Law  of,  as  to  rights  and 
incapacities  of  subjects  arising  from 
Origo  or  Origin,  29.  Law  of,  re- 
specting Domicil,  32.  (See  Domi- 
cil.) Law  of,  respecting  the  jMraoiMz/ 
status  of  Foreigners,  Executors,  268. 
Law  of,  as  to  Naturalisation  and 
Expatriation,  266,  267.  Discre- 
pancies between  the  English  and 
Continental  Law  on  subject  of 
st€Uus,  269.  Law  of,  as  to  etket  of 
Marriage  on  property  of  parties, 
826.  As  to  l^noer,  328.  Respecting 
Divorce.  (iSftf  Divorce.)  Aa  to  Foreign 
Diyoice,  361.  (See  Divorce.)  As 
to  Chattels,  real  and  personal^  389. 
Treaty  with  France  as  to  Trade 
Marks (1861), 438.  XBtoCkmtracts 
and  Cmigations,  478.  (See  Con- 
tracta.)  As  to  Mortgages  of  and 
Liens  on  Real  Property  m  another 
Country,  680.  Respecting  Bills  of 
Exchange,  663.  (See  Bills  of  Ex- 
change.) Effect  given  by,  to  Judg- 
ments of  Foreign  Tribunals,  733. 
(See  Sentence.)  Criminal  Law  of, 
respecting  Foreigners  and  Offences 
at  Sea,  &c.,  770.     (See  Injuries.) 

Estate.    (See  Real  Estate.) 

Evidence.  Courts  of  one  country  adopt- 
ing rules  of  evidence  of  another 
country  in  the  case  of  Foreigners 
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683,  706.  Judgment  of  Lord 
Brougham,  683.  Proof  of  Decree 
and  Judgments,  &c.,  of  Court  of  one 
countiy  before  Courts  of  another, 

706.  Laws  of  Procedure  and  EiH- 
dence  before  Foreign  Tribunals  in 
matters  between  Foreigners,  or  re- 
lating  to  Foreign  Contracts,  &c., 

707.  Evidence  Amendment  Act 
(1851),  708.    Rules  of,  716 

Exile  (the),  Necessary  Domicil  of,  132 
Extinction,  of  Obligation.     (See  Ob- 
ligations, Discharge.) 
Expatriation,  American  law  as  to,  30, 
271 


F. 


Family,  Place  of  Kesidence  of,  a  Cri- 
terion of  a  Man's  Domicil,  169.  (See 
Domicil.)  Legal  Belations  arising 
from,  23,  276 

Foreigner,  Jurisdiction  over,  of  State 
within  which  he  is,  2.  Rights  and 
Privileges  of,  in  Foreign  Country, 
ih.  Consent  of  States  to  adopt 
certain  Rules  of  Law  respecting 
Individual  Foreigners  commorant 
within  limits  of  their  territory,  4. 
Practice  of  England  as  to  Treat- 
ment of,  11.  Practice  of  Courts  of 
Justice,  in  Application  of  Lhw  to, 
11.  How  he  becomes  subject  to 
Laws  of  another  State.  (See  Comity.) 
Domicil  and  Origin  of,  25.  Jural 
Rf^lations  of,  237.  The  Jus  Perso- 
narum  of,  ib.  Status  of,  252,  273, 
&c.  Divorce  of,  346.  (See  Divorce.) 
Marriage  of.  (See  Marriage.)  Ap- 
plication of  Euglish  Laws  to,  re- 
specting Wife's  Dowry,  329.  (See 
Settlement.)  Matrimonial  Courts 
open  to,  343.  Appointment  of,  as 
Guardian^  404.  Acquisition  and 
Alienation  of  Property  by,  427. 
Assignee  of  a  Patent  granted  in 
another  Country,  436.  His  right 
to  make  or  counterfeit  the  subjects 
of  a  Patent  granted  by  a  Foreign 
State,  437.  To  use  Trade  Mark  of 
a  Foreign  Manufacturer,  ib.  Maker 
or  Indorser  of  Bill  of  Exchange, 
&c.,  652.  (See  Bills  of  Exchange.) 
Contracts  made  by  or  with.  (See 
Contracts,  ObligAtions,  &c.)  Ad- 
ministration of  International  Jus- 


tice in  the  Case  of,  690.  Civil 
Jurisdiction  to  which  he  may  have 
recourse  or  be  amenable,  ib.  Notary 
Public,  Chief  Organ  of  Voluntary 
Jurisdiction,  ib.  Commission  to 
Foreign  State  to  exam  ineWitn  esses, 
69.  How  Commission  to  be  di- 
rected, ib.  Contentious  Jurisdiction, 
Cases  of,  693.  What  is  the  Forum 
Competens,  694.  Where  Foreigner 
is  Plaintiflf,  ib.  Where  Foreigner 
is  Defendant,  697.  Where  both 
parties  are  Foreigners,  ib.  Law  of 
United  Suites  of  North  America, 
695.  Peculiar  Law  of  France,  698. 
Law  of  England,  701.  Giving  Se- 
curity for  Costs  by,  703.  Cases  con- 
cerning Immoveable  Property,  704. 
Peculiar  Status  of  Ambassadors, 
705.  Injunctions  of  English  Courts 
of  Equity  in  favour  of,  on  the  sub- 
ject of  Interdicta,  761.  Offences 
and  Injuries  committed  by  or 
against,  at  home,  or  abroad  ;  Crimi- 
nal Law  affecting,  and  Jurisdiction 
over,  hj  Foreign  Tribunals,  766. 
(See  Injuries,  Private.) 
Foreign  State,  ^Military  or  Naval 
Of&cer  stationed  iu,  Domicil  of,  118. 
Citizenship  in,  a  criterion  of  Domi- 
cil, 186.    Property  of  Bjiukrupt  in, 

600.  Rightcf  Assignees  oyer  ditto, 
ib.    (See  Bankruptcy.) 

Foundling,  Domicil  of,  91 

France,  Doctrines  of,  respecting  appli- 
cation of  Law  of  Domicil  and  Origin, 
80.  Cases  decided  in,  upon  the 
Domicil  of  Foreigners,  223,  236. 
Doctrine  of.  as  to  Status  of  Foreign- 
ers, 254,  263.  Law  of,  respecting 
Marriage,  283.  As  to  effect  of 
Marriage  on  Property  of  Parties, 
320.  ( See  Property,  &c.)  Code  of, 
respecting  Divorce,  348.  Ltvw  of  pro- 
hibiting Divorce,  358.  (See  Divorce.) 
Law  of,  as  to  Rights  of  Property 
moveable  and  immoveable,i3l.  Treaty 
with  England  as  to  Trade  Marks 
(1860),  438.  Provisions  of  French 
Code  on  the  subject  of  Contracts 
and  Obligation Sf  487.  On  the  Con- 
flict of  Laws  in   relation  to  them, 

601,  516.  On  the  Validity,  Nature, 
and  Interpretation  of  Obligations, 
623.  Law  of,  on  the  subject  of 
Bankruptcy,  694.  Law  of,  as  re- 
gards the  administration  of  Justice 
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to  Foreignen,  645*  Competency  of 
Tribunals  of,  to  adjudicate  oyer 
Foreigners,  698,  704.  ££fect  given 
by,  to  Judgments  of  Foreign  Tri- 
bunals, 732.    Criminal  Law  of,  768 


G. 


General  Average,  meaning  of  term, 
688.    (See  Maritime  Law.) 

Germany,  Law  of,  respecting  Mort- 
gage or  Hypothecation  of  Beal  Pro- 
Sirty,  576.  Law  of,  respecting 
ills  of  Exchange,  654 

Guardian  of  Minor,  Power  of,  to 
change  Domicil  of  Minor,  74.  Of 
Lunatic,  93.  {See  Lunatic.)  Choice 
aod  Constitution  of,  402.  Foreign, 
404.  Jurisprudence  of  Kinodom  of 
the  Two  Sicilies,  respecting  Foreign 
Guardian,  404.  Guardian  duly  con- 
stituted should  be  recognised  by  all 
Countries,  405.  Power  of  Guardian 
over  the  Person  of  the  Ward,  ib.  Ju- 
risprudence of  England  and  North 
American  United  States,  ib.  Case 
of  Stuart  V.  Bute,  406.  Guardian- 
ship by  Nature,  415;  by  Socage, 
416;  by  Nurture,  ib.  Power  of, 
over  Property  of  Ward,  417.  Dis- 
tinction between  moveable  and  im- 
moveahle  Property  in  Foreign  Land, 
ih.  Foreign  Guardian  and  moveable 
Property  in  another  Country,  418. 
Powpr  of,  over  immoveable  Property 
of  Ward,  419.  Opinion  of  Savigny 
and  Law  of  Prussia  respecting  tm- 
moveable  Property  in  Foreign  Land, 

420.  Appointment  of  ancillary  or 
subsidiary  Curators  or  Guardians, 

421.  Obligation  to  undertake  Office 
of,  &c.,  421.  Guardian  or  Com- 
mittee of  Lunatic t  422.  Guardian- 
ship of  Prodigal,  ib.  Cases  of 
Houston,  Elias,  and  Gamier,  424 


H. 


Hanover,  Law  of,  respecting  Mar- 
riages, 800 

Hardwicke  (Lord  Chancellor),  De- 
cision of,  on  the  question  of  Domi- 
cil, 40 

Heresy,  Incapacity  arising  from,  by 


Domestic  Law,  not  recognised  by 
Foreign  Law,  272 

Hesse  {Electorate  and  Grand  Dud^ 
of\  Law  of,  respecting  Marriages, 
801 

Holstein,  Law  of,  respecting  Mar- 
riages, 301.     {See  Marriage.) 

House  of  Trade,  Place  of,  a  Criterion 
of  Domicil,  174.     {See  Bomica') 

Hungary,  Marriage  of  Subjects  of,  in 
Austrian  States,  298.  (See  Mar- 
riage.) 

Husband,  Domicil  of.  {See  Domicil, 
W^ife,  Marriage,  &c.)  Authority 
of,  over  Wife,  343.  Naturalisation 
of,  in  Foreign  Country;  its  e£%ct 
upon  the  Wife's  rights,  355, 
856. 

Hypothecation  of  Lands — ^Contract 
made  in  one  Country  upon  B<%urity 
of  Hypothecaiion  of  Lands  lying  in 
anotner  Country,  by  which  Law  to 
be  governed,  574.  Law  of  Foreign 
States  on  this  subject,  575.  Law 
of  Germany,  576.  Law  of  England, 
580.  {See  Mortgage,  &c.)  Of 
France  and  North  American  United 
States,  688,  684 


•  L 

Illegitimate  Children,  Policy  of  States 
respecting,  386.  Status  of,  387. 
Rights  which  they  can  claim  on 
one  or  both  Parents,  id.  Legitima- 
tion o^  by  subsequent  Marriage  of 
Parents— -States  allowing  and  dis- 
allowing, 388.  Laws  of  which 
State  to  be  applied  where  Birth  of 
Child  takes  place  in  one^  and  sub- 
sequent Marriage  of  Parents  in 
another,  &c.  Conflicting  jurispru- 
dence of  England  and  Scotland, 
889.  Decisions  in  the  House  of 
Lords  on  the  subject,  and  the 
Rights  of  Inheritance,  391.  Dif- 
ference between  Laws  of  France 
and  England,  ib.  Legitimation  of, 
by  authority  of  the  State,  393 

Immoveable  Property.  {See  Pro- 
perty, Domicil,  Succession,  dec) 
Jurisdiction  of  Foreign  Courts  in 
eases  between  Foreigners  concern- 
ing, 704 

Incorporeal  Bights  and  Chattels, 
Kinds  of,  485.    Rights  of  Patent, 
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436.  Copjrighto,  438.  Trade 
Marks,  444 
Injuries  (Private),  by  or  against 
Foreigners,  where  to  be  redressed, 
766.  Against  Property  or  Person 
of  Foreigner  resident  within  State 
of  offending  party,  ib^  By  Subject 
of  one  State,  committed  wiUiin 
jurisdiction  of  Foreign  State,  ib. 
By  Foreigner  resident  in  another 
State,  but  Offence  committed  out  of 
its  Jurisdiction,  and  against  Sub- 
ject of  a  thiid  State,  767.  Obliga- 
tion of  States  to  punish  all  Crimes 
committed  within  its  Jurisdiction, 
ib,  Publie  law  of  States  respecting 
Injuries  done  by  or  against  Foreign- 
ers, 768.  Provisions  of  French  Code 
respecting  0£fences  by  Frenchmen 
at  home  or  abroad,  ib.  Extent  and 
Effect  of  Criminal  Sentence,  with- 
out the  limits  of  State  pronouncing 
it,  768,  769 

English  Criminal  Law^  770.  Ex- 
ceptions to  general  principle, 
introduced  by  Statute  Law,  ib. 
Injuries  committed  by  Seamen, 
&&,  out  of  British  dominions, 
bat  employed  in  British  ship, 
771.  On  the  high  seas,  or  in 
Foreign  port  or  harbour,  by 
British  subjects  or  others  on 
board  British  ships,  ib.  Crimi- 
nal prosecution  of  Foreigners  in 
England, — mode  of  empanneling 
Jury,  and  Prisoner's  right  to 
challenge,  772.  Plea  of  ignorance 
of  Law  of  no  avail  to  Foreigner, 
ib.  Foreigner  cannot  refuse  to 
give  evidence  or  produce  docu- 
ments on  account  of  doing  so 
criminating  him  abroad,  773. 
Law  of  England  in  accordance 
with  Law  of  America  on  offences 
by  Foreigners,  &c.,  ib.  Munici- 
pal Laws  can  onl^  be  enforced 
within  the  circle  in  which  they 
operate,  ib.  Courts  of  one  Coun- 
try will  not  execute  penal  laws 
of  another,  774.  Disadvantages 
in  certain  cases  of  confining  Uie 
criminal  Law  within  territorial 
limits,  ib.  (See  Criminal  Law, 
Foreigner,  &c.) 
Interdicta,  Provisional  measures  of, 
759.  To  prevent  infringement  of 
Rights    of   others,    ib.     Law    of 


France,  760.  To  protect  Ooods, 
&c,  of  |a  deceased  Foreigner,  Law 
of  France,  &c.,  ib.  To  prevent 
Eacape  of  a  Debtor,  763 
Interest  on*  Contracts,  express  or  im- 
plied, 554.  What  Law  governs,  as 
to,  557.  Place  of  making  or  place 
of  performance  of  Contncty  ib.  {See 
Obligations.)  On  Bills  of  Exchange, 
in  what  currency,  and  at  what  rate 
payable,  665.  (^8^  Bills  of  Ex- 
change.) 


J. 


Jenkins  (Sir  Leoline),  on  the  subject 
of  Domicil,  89,  62 

Jews,  Incapacities  of,  to  acquire  Real 
Property,  &c.,  272.  Matrimonial 
Courts  of  England  open  to,  348 

Judgment,  Foreign,  727 

Jura  Incorporalia.  (See  Incorporeal 
Rights.) 

Jural,  use  of  term,  7 

Jural  Relations,  when  in  contact  with 
Positive  Laws  and  States,  22.  Jural 
Relations  of  Family,  23 ;  of  Things 
or  Property,  23.  What  Law  should 
govern,  23,  237 

Jurisdiction.  Of  a  State  over  Foreign- 
ers within  its  Territory,  2.  Of  Eng- 
lish Courts  over  Contracts  and  Ob- 
ligations, 484.  Of  Foreign  Tribunals 
in  cases  of  Offences  committed  by 
or  against  Subjects  of  another  State, 
765,  774.    (See  Injuries,  Private.) 

Jus  Gentium,  Distinction  between, 
and  Jos  inter  Gentes,  1.  (See 
Comity,  &c.) 

Jus  Hypotheca.  (See  Hypothecation.^ 

Jus  inter  Gentes.      (See  Comity,  &c.) 

Jus  Personarum  of  Foreigner,  237 


L. 


Legitimacy,  Application  of  Law  of, 
by  England,  as  concerning  Foreign- 
ers and  Subjects,  262,  888,  389. 
(See  also  Illegitimate  Children.) 

Letter  of  Attorney,  Contract  by  Agent 
in  pursuance  of;  in  ignorance  of, 
and  after  death  of  Principal,  548. 
(See  Obligations.) 

Lex  Domicilii.  (See  Domicil.)  Con- 
sidered with  reference  to  the  aequi- 
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sitioD,  &c.,  of  Beal  Property  hy 
Foreigners,  449.  Goosidcored  as  to 
how  far  governing  the  personal 
capacity  to  contract,  615 

Lex  Fori,  Considered,  as  to  how  far 
goreming  the  personal  capacity  to 
contract;  to  decide  how  Foreign 
Instruments  or  Judgments  shall  be 
proved,  708 

Lex  Loci  Contractile.  How  far 
governs  Contracts,  626.  Ambiguity 
of  expression,  626.  As  to  transfer 
of  Real  Property,  572.  As  to 
Securities  and  Liens  upon  Real 
Property,  533.  How  fii  governs 
the  personal  capacity  to  contract^ 
656 

Lex  Loci  Solutionie.  Considered,  as 
to  how  far  governing  the  personal 
capacity  of  parties  to  contract, 
662 

Lex  Mercatoria.  622.  (See  Maritime 
Law,  Marriages,  Obligations,  &c.) 

Lex  Rei  SiUa.  Considered  with  refer- 
ence to  the  acquisition,  &c.,  of  Real 
Property  by  Foreigners,  449,  451. 
Considered  with  reference  to  Trans- 
fer of  Real  Property,  672.  With 
reference  to  Securitifs  and  Liens 
upon  Real  Property,  573 

Lex  SitHs,  moveable  Property  governed 
by,  37 

Liens,  on  moveable  and  immoveable 
Property,  668.  Priority  of  Liens, 
569,  686.  {See  Obligations.)  On 
Real  Property,  672.  Priority  of, 
between  Assignee  of  Obligee^  and 
Creditor  or  Trustee  of  Obligee,  686 

Limitation  (Statute  of).  Effect  and 
Operation  of,  when  pleaded  in  bar, 
before  a  Foreign  Tribunal,  723 

Locus  regit  Actum^  Rule  of.  Appli- 
cation of  principle  to  Marriages, 
292.  Usage  of  States  in  adopting, 
494.  Exceptions  to  the  recognition 
of,  ib.  Whether  to  be  found  in  the 
Roman  Law,  497.  Whether  incor- 
porated in  Modern  Codes  of  Chris- 
tian States,  501.  By  what  States 
adopted,  and  how  far,  501-504. 
Decisions  in  England  and  United 
States  of  North  America  as  to,  505. 
Scotch  Testamentary  Law,  in  ac- 
cordance with  European,  but  at 
variance  with  English  law. 

Louisiana,  Civil  Code  of.  79.  Law  of, 
respecting   effect  of  Marriage    on 


Property    of   Parties,    323.     {Set 
Property.) 
Lunatic  (the).  Necessary  Domidl  of, 
93,  96.    Committee  of.  422.    {See 
Guardian.) 


M. 


Mahometan  Countries,  Domidl  in,  208 

Maritime  Law,  Laws  and  Rules  of,  as 

affecting  Owners  and  Masters  of 

Ships,  622.  Sources  of,  623.  Change 

of  Property  in  Vessel  on  Voyage, 

624.  English  Rules  of  Namgatiou 
not  applicable  to  Foreign   Ships, 

625.  Case  of  the  HalUy,  625, 
725.  Jurisdiction  of  English  Court 
of  Admiralty  in  causes  of  possesion 
between  foreigners,  626.  Rights 
and  Powers  of  Master  as  Agent  of 
Owners  to  sell  Ship,  &c.,  or  borrow 
Money  on  Bottomry,  629,  636. 
General  Average  in  case  of  Loss, 
638.  General  Powers  of  Master 
by  American  Law,  641.  Vendor's 
right  of  stoppage  of  goods  in  iran- 
sUu,  643 

Marriage,  Incestuous  Marriage,  non- 
recognition  of,  by  States  disallow- 
ing, 14.  Contracts  relating  to 
Marriage  governed  by  husband's 
Domicil,  243.  Principles  and  Rules 
of  Comity  respecting,  275.  Valid- 
ity of,  276.  Formalities  of,  accord- 
ing to  the  Law  of  the  Place  of 
celebration,  tb.  Capacity  of  parties 
to,  ib.  Difference  in  the  Laws 
and  Judicial  Decisions  of  different 
States  as  to  the  capacity  of  par- 
ties, 277.  Decisions  in  the  Eng- 
lish Courts,  ib.  Case  of  Brook  v. 
Brook,  279.  Proofs  requisite  to 
establish  a  foreign  marriage,  281. 
Difficulty  arising  where  a  Christian 
State  and  a  Seafhen  Dependency 
are  concerned.  Marriages  before 
British  Consul,  282  Law  of  France 
respecting  the  Foreign  Marriage  of 
Frenchmen,  283.  May  be  performed 
by  French  Consul,  &c.,  abroad, 
where  both  parties  are  French,  t6., 
but  not  when  one  is  a  Foreigner, 
284.  Formalities  and  Conditions 
required  by  French  Law  before 
solemnisation  of  Marriage  between 
French  subjects  abroad,  284.  How 
fur  Validity  of  Marriage  afiected 
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by  omission   of   such  preliminary 
Ponnalities,   ib.      Opinion  of   M. 
Falix  on  this  subject^  285.    Where 
non  -  publicity     or     clandestinity 
proveo,    288.      When    solemnised 
abroad  to  escape  prohibitions   of 
French  Law,  290.     When  parties 
not  of  the  required  age,  ih.    Con- 
tracted within  the  prohibited  de- 
grees of  France,  291.     Impeach- 
ment of,  in  France,  ib.  Itegistratiun 
of,  in  place  of  Husband's  Bomicil, 
fb.    In  France,  between  Foreigners 
or    between   French   Subjects  and 
Foreigners,  ib.    Difference  between 
the  Jurisprudence  of  the  United 
States    of    North    America    and 
France     respecting    Marriage    of 
Foreifffiers,  295.    How  far  French 
Law  prevalent,  ti.  Law  of  Rhejiieh 
Bavaria^  296 ;  of  the  Netherlands, 
ib. ;  of  the  Grand  Duchy  of  Baden, 
ib.  Treaty  between  Switzerland  aud 
Baden,  ib.  Law  of  Austria,  297;  of 
Prussia,  299 ;  of  Bavaria,  800;  of 
Wurtemburg,  ib.;  of  Saxony,  ib, ;  of 
Hanover,  ib. ;  of  the  Electorate  and 
Grand  Duchy  of  Hesse,  301 ;  of 
Nassau,  ib. ;  of  Denmark  and  other 
Danish  States,  ib. ;  of  Sweden,  t6. ; 
of  Russia,  ib. ;  of  the  Two  Sicilies, 
ib. ;    of   Sardinia,    302.      General 
remarks  on  Validity  of,  ib.     With 
respect  to  English  Subjects  ahroady 
304.    Case  of  Simonin  v,  Mallac, 
304.    Advantage  of  looking  to  the 
lex   loci   contractus   alone    as    to 
Validity  of,  809.    English  Statute 
respecting,  310.      Parties  to,  may 
choose  which  formalities  to  adopt 
— those  of  their  Domicil  or  those  of 
legis  loci  contract^,  311.     Where 
fornU  of  the  place  of  DoniicU  adopt- 
ed,   Marriage    solemnised    abroad 
held  valid,  ib.     Opinion  of  Lord 
Stowell  upon  this  point,  ib.    Opi- 
nion   of    Savigny    on    subject    of 
formalities  being  governed  lege  loci 
contract^,  312,    Effkcts  on  Pro- 
PRBTY  OF  WiFB,  313.     (Sse  Pko- 
PBKTT.)      Home  of  Husband  the 
Domicil  of  Wife,  313.    Effects  of, 
on  Property  of  parties,  314.     Pro- 
perty acquired  prior  to  Marriage, 
316.    Property  acquired  *'  bsequent 
to  Marriage,  317.    Where  no  ex- 
press Contract,  323.    Where  with 
express  Contract,  ib.    As  to  con« 


.  tracts  and  settlements.  (See  Settle- 
ments, Property,  &c.)  With  respect 
to  Dower,  Jointure.  {See  Dower, 
Jointure.)  Does  a  change  of  Domi- 
oil  affect  the  status  of  married 
parties  ?  338.  Effect  of  Domicil 
with  respect  to  Obligations  con- 
tracted by  Wife,  341.  With  re- 
spect to  gifts  between  Husband 
and  Wife,  ib.  Husband's  authority 
over  Wife,  343.  Matrimonial  Courta 
of  England  open  to  Foreigners,  ib. 
Obligations  of,  where  enforced,  844. 
Dissolutiop  of.     {S(e  Divorce,  &c.) 

Master  ( of  Ship),  Power  of,  as  Agent 
of  Owners,  to  contract  Liabibties 
on  Bottomry,  or  sell  Vessel,  &c., 
629.  {See  Bottomry.)  His  right 
of  lien  for  wages j  637  ;  Case  of  the 
Milfordf  ib.  General  powers  of,  by 
the  American  Law,  641 

Mediate  Effects  (or  Accidental  Conse- 
quences\  of  Contracts  or  Obliga- 
tions, 559.    {See  Obligations.) 

Merchant  Accounts,  Effects  of  Con- 
tract, 542,  553.  {See  Contract,  Ob- 
ligations, &c.) 

Minor,  Necessary  Domicil  of,  74.  Of 
the  Legitimate,  unemancipated,  ib. 
Legitimate,  efnancipated,  86.  Ille- 
gitimate, 91 

Minors,  Kestriotive  Privileges,  &c., 
relating  to,  274 

Mixed  Statutes,  their  Effect,  241, 
245 

Mortgage.  Of  Lands  in  another 
Country,  574.  By  what  Law  go- 
verned, the  lex  loci  contractus  or 
the  lex  rei  sita^  ib.  Laws  of  Foreign 
Countries  relative  to,  ib.  Law  of 
England  and  North  American 
United  States  as  to,  580,  581 

Moveable  Property.  {See  Property, 
Domicil,  Succession,  &c.) 


N. 


Nassau,  Law  of,  respecting  Mar- 
riages, 301 

Naturalisation,  Effect  of,  with  respect 
to  Divorce  by  Foreign  Tribunal, 
365.     {See  Divorce.) 

Netherlands  (The),  Law  of,  respecting 
Marriages  of  Foreigners,  296.  Co<le 
of,  respecting  Contracts  and  Obli- 
gations, and  a  Conflict  of  Laws  in 
relation  thereto,  503 
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Korway,  Law   of,   respecting   Mar- 

ringes,  801 
Notary  Public,  an  International  Of< 

fleer,  690 


O. 


Obligations.  (See  Ck>2rnLLCT8.)   Con- 
tracted by  Wife,  how  aflTected  by 
Husband's  Domicil,  841.    Of  Ma- 
trimony, where  enforced,  348.   {See 
Mairiage.)    General  remarks  upon 
Obligatiofu,  458.    Influence  of  the 
Roman  Law   respecting   Law  of, 
462.    Meaning  of|  in  Roman  Law, 
464.    En/orceabls  and  not  enforce' 
aUe^  466.    Kinds  of,  467.    Advan- 
tage of  the  knowledge  of  the  Roman 
Law  in  possessing  a  knowledge  of 
the  subject   of   Obligations,    468. 
Extract  from  Dictionaiy  of  Roman 
and  Greek  Antiquities,  469.    As  to 
Contracts.     {Sm  Contracts.)     Ef- 
fect and  operation  of,  473.   Sources 
of,  477.    (See  Contracts).    English 
Law    considers    them    under   the 
category  of  Contracts,  478-489 
Form  and  svhstance  of,  by  what 
Law  governed,  492.   Scotch  Law, 
as  to  form  of   Testaments,   in 
accordance  with  European,  and 
at  variance  with  English  Law. 
431.      Adoption    of.  rule  loeue 
regit  actum,  494.    The  seat  of 
the  Obligation,  494.    Provisions 
in  Modem  Foreign    Codes    re- 
specting, 602.    To  what  Juris- 
diction subject,  609.   What  local 
Law  applicable  to  it,  ib.  General 
Doctrine  of  the  Roman  Law  as 
to  piace  or  seat  of  Obligation, 
610.      Doctrine  of  the  Bomam 
Law  relative   to  a  Conflict   of 
Laws    upon    this   subject^   612. 
Provisions  of  Modem  (Foreign) 
Codes  on  the  subject  of  Conflict 
of  Laws,  respecting  Obligations, 
616-518.    Decisions  of  English 
and  North  American  Tribunals 
as  to  Conflict  of  Laws  respecting 
substance  of,  619.     General  Law 
relating   to,    ib.     Facts    which 
found  a  legal  right,  520.    Prin- 
ciples of  Comity  governing  the 
Validity  and  Nature  of  Foreign 
Contracts    or    Obligation,    522. 


Interpretation  of  Obligation, 
630.  Contract  made  in  trammiu 
between  two  Foreigners  of  same 
Country,  but  eommorani  in  ano- 
tJier  Country,  537.  Foreigner 
contracting  with  a  Native,  638. 
Place  of  Performance  of  Contract* 
ib.  English  judgments  upon,  640. 
Immediate  effects  of  ContTacta 
642.  As  to  Merchant  Accounts, 
642.  E£fect  of  Jgency,  543. 
Contracts  entered  into  by  Cor- 
respondenesy  644.  Propositionfl 
of  the  North  American  United 
States  respecting  the  governing 
Law  of  Contract,  645.  Ratifiea- 
tion  of  Contract  made  by  Agent 
without  Orders,  547.  Acceptance 
by  a  Person  in  one  Country  of 
Bill  of  Exchange  draton  upon 
him  in  another  Country,  f&. 
Letter  of  Attorney^  Contract  or 
Sale  by  agent  in  pursuance  ot, — 
in  ignorance  of  and  after  death 
of  I^ncipal,  648.  Opinions  of 
Savigny  on  Contracts  oy  Corre- 
spondence  or  Agency,  640,  Otker 
immediate  effects  of  Ck)ntract,  662. 
Interest  upon  or  in  consequence 
of  omission  or  failure  in  Con- 
tract, 644.  Law  of  which  Country 
governs — ^that  where  Contract 
made,  or  where  performed,  566. 
MedAate  effects  or  accidental  cofi- 
sequences  of,  669.  Damages  for 
nonfiilfllment  or  delay  in  per- 
formance of  Contract,  ib.  (See 
Damages.)  For  iigury  to  Pro- 
perty, or  ex  deUeto,  ib.  (See  In- 
juries.) Rate  of  damages,  ib. 
Value  of  Currency,  by  which 
debt  or  damages  should  be  paid, 
ib.  Depreciation  in  value  of 
Currency  between  time  of  Con- 
tract and  time  of  payment,  561, 
667.  Collateral  incidents  maing 
by  operation  of  Law,  668;  by  act 
of  Parties,  ib.  Liens  on  mooeable 
and  immoveable  Property,  569. 
Priority  of  Liens,  ib.  Where  owi- 
flict  between  rights  acquired  lege 
loci  contract^,  and  rights  ac- 
quired lege  fori,  the  former  yield 
to  the  latter,  670.  Liability  of 
Vartners  and  Part  Owners,  571- 
TVanrfer  or  Assignment  of  ,  b%fi.  By 
Act  of  Obligee,  tb.    By  operation 
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of  Law  upon  Property  of  Obligee, 
689.    {See  Bankraptcy.'^ 
JHschatge  or  extinction  of,  by  what 
means,  60 1 .    Modes  of  IHscharge, 
602.    What    Law    governs  the 
Validity  of,  603.     Form  of  Dia- 
charge,  607>    Executed  in  differ- 
ent Country  than  that  in  which 
Obligation       contracted,       608. 
£ffect  of  Discharge  on  Real  Pro- 
perty, 609.    Where  by  the  con- 
sent or  Toluntary  act  of    both 
Parties,    ib.    Discharge   without 
consent  of  Obligee,  but  by  opera- 
tion   of  Law,     610;   effect    of, 
Cessio  bonorum  under  old  Roman 
Law,  ib.    By  Certificate  of  Bank' 
ruptcy,    613;    effect   of    Bank- 
ruptcy as  a  bar  to  action  for  debt, 
brou^t  in  a  Foreign  Country, 
ib.    Discharge   by  Prescription, 
ih,    Dischaige    by    tender    and 
r^fitsal,  620 ;  upon  Bills  of  Ex- 
change, &c.    (See  Bills  of  Ex- 
change,) 
Obligee,  Tninsfer  of  Obligation  b^, 
686.    Assignee  of,  his  right  to  pri- 
ority of  Lien,    688.    Creditor  or 
Trustee    of,  Priority   of  Lien  of, 
689 
Origin,    Definition  of^   26.    Its  ap- 
plication respecting  Status  of  Indi- 
viduals,   ib.    As    applied  by  the 
Roman  Law,  27.    Obligations  and 
Ties  on  Individuals  arising  from, 
ib.    What  determines  personal  law 
to  which   individuals  are  subject, 
origin  or  domicil,  30.    Doctrines  of 
France  and  England  respecting,  ib. 
31.    Not  changed  by  residence  in 
house  of  Ambassador    abroad,  or 
within  lines  of  an  Army  quartered 
abroad,    130.      Domicil    of,    148. 
Change  of  Domicil  of,  ib.      (See 
Domicil.)  Whether  law  of,  governs 
Personal  Status  of  Individual,  262 


P. 


Parents,  Rights  and  Powers  of,  over 
the  person  of  the  Child,  3  79.  Prac- 
tice of  Continental  States,  ib, ;  Law 
of  England  respecting  Authority  of 
Foreign  Parent  over  Child  in  Eng- 
land, 380.  Rights  and  Powers  of, 
over  Property  of  Child,  381.    As 


affecting  moveable  and  immoveable 
Proper^,  382«  Opinions  of  Conti- 
nental Jurists  as  to,  i6. ;  of  English 
Courts,  ib.  Power  of  contracting 
to  legitimatise  Children  bom  out 
of  Wedlock,  391 

Partnership.  Liability  of  Partners, 
671.  Double—B,ightB  of  Creditors 
to  double  -prooty  699.  {See  Bank- 
ruptcy.) 

Patent  Rights.  Granted  by  Sove- 
reign, 486.  May  be  assigned,  tb. 
Qr&ut  of  licenses  to  use,  ib.  Right 
of  Foreigner  to  be  Assignee  .of 
Patent,  ib.  Do  not  extend  beyond 
territorial  limits  of  State  granting 
them,  437.  Not  recognised  by 
Foreign  State,  ib.  frenchmen 
making  or  counterfeiting  subjects 
of  a  Patent  granted  by  a  Foreign 
State,  ib.  Frenchmen  using  stamp 
or  goods  mark  of  Foreign  IMbrUU- 
facturer,  t6.  Treaty  between  France 
and  England  as  to,  438.  Pro- 
visional  measures  of  Law  for  pre- 
venting Infringement  of,  762 

Personal  Statutes,  241.  (/Sse  Statutes.) 

Status.    What  Law    shall 

,  govern,  262;  How  determinable, 
263 

Pilotage.  English  and  American  de- 
cisions respecting,  626,  726 

Piracy  of  Foreign  Drade  Marks, 
444 

Prescription.  {See  Obligations.)  Laws 
of  different  Coimtries  relating  to, 

613.  Discharge  of  Obligations  by, 

614.  Law  of  which  Country 
governs  the  operation  of,  when  Ob- 
ligation created  in  one  Country,  but 
sought  to  be  enforced  in  another,  ib. 
Various  systems  adopted,  618 

Procedure  (Law  of).  In  Foreign 
Courts,  where  Foreign  Court  ad- 
judicating in  matters  connected 
with  or  between  Subjects  of  another 
State,  706.  Rules  of  Evidence  to 
be  adopted,  707.  Proof  of  Foreign 
Law,  ib.  When  Prescription  or 
Statute  of  Limitation  pleaded,  723. 
Priorities  and  Privileges  of  Credi- 
tors in  distribution  of  Assets,  &;c., 
724 

Property,  Jural  Relations  arising 
from,  28.  Laws  relating  to  move- 
able  and  immoveable  I^perty,  as 
aflected  by  Domicil,  36.    {See  Do- 
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micil.)  Possession  of  Rfol  Es- 
tate, a  criterion  of  Bomicil,  193. 
(See  Domicil.)  EflTect  of  Marriage 
upon  Property  (real  and  personal) 
of  Wife,  314.  Questions  of  Law 
arising  upon,  considered,  ib.  Where 
Marriage  without  any  express  Con- 
tract as  to  property,  314.  Where 
with  express  Contract,  315,  322. 
Property  acquired  before  Marriage, 
814.  Property  acquired  after  Mar- 
riage, 314,  316.  How  affected  by 
Huslmnd's  change  of  Domini,  316. 
By  what  Law  is  express  Contract  to 
be  governed — that  of  lex  loci  coti' 
tracts  or  Ux  domicilii  matrimonii? 
316.  Effect  of  change  of  DomieU 
on  immoveable  Property,  320.  Law 
of  France,  321.  Law  of  United 
States  of  North  America,  322 ;  of 
Louisiana,  323 ;  of  England,  326. 
As  to  Chattels  real,  327  ;  real  Pro- 
perty, ib.  Means  of  providing  for 
Wife  out  of  Husband's  real  Estate, 
328  ;  by  Dower,  ib. ;  by  Jointure  or 
Settlement,  ib. 

Property  of  Children,  Bights  and 
Power  of  Parents  over,  381.  (See 
Parents.)  Powers  of  Guardian 
over  Property  of  Ward,  417 
Rights  relathrg  to,  427.  Eights  to 
specific  things,  ib,  Bespecting 
moveable  and  immoveable  Pro- 
perty, ib.  Acquisition  and  Aliena-^ 
tion  of,  by  Foreigners,  ib.  407. 
Distinction  between  mobilia  and 
persona  in  Foreign  Law,  and  per- 
sonaltg  and  person  in  English 
Law,  428.  Kinds  of  personal 
Property — Chattels  Real  and 
Chattels  Personal,  ib,  Boman 
Ijaw  as  to  moveable  Property,  429. 
Scotch  Law  relating  to  Property, 
431.  Biens,  rneubles  and  immeu' 
bles,  according  to  the  French,  ib. 
Jura  Incorporalia,  or  Incorporeal 
Bights  and  Chattels,  435.  (See 
Incorporeal  Bights,  &c.)  Per- 
sonal Property,  if  disposed  of  in 
ft  manner  binding  by  the  laws  of 
the  country  in  which  it  is,  such 
disposition  is  binding  everywhere, 
682 
Capacity  of  Forkionebs  to  ac- 
quire OB  to  altrnatb,  447. 
What  Law  governs,  summary  of 
the  opinions  of  Jurists,  ib. 


Form  and  manner  of  Acquintum 
and  Alienatvm,  448.     What  Law 
governs, — opinions  of  Jurists,  ib. 
Opinion  of  Savigny  as  to  the  lex 
rei  sit<g  governing  both  Tnoveable 
and  immoveable  Property,  449 — 
406.    Priority  of    Liena,    669. 
Where  Conflict  between    rights 
acquired  lege  loci  contraotus  nnd 
lignts  acquired    lege  fori,    the 
former  yield  to  the  latter,  ib.    The 
two  Laws  considered  with  refer- 
ence to  the  transfer  of  Seal  Pro- 
perty, 672 ;  the  like  with  refer- 
ence to  Liens  and  securities  upon 
real  Property,  673.     Hypotheca- 
tion or  Mortgage  of  real  Property 
situate     in     Foreign    Country, 
674.    (5I«  Hypothecation.  Mort- 
gage.)     Effect     of   Bankruptcy 
upon,  and  Bights  of  Assignees, 
690.    Effect  of  Discharge  of  Ob- 
ligation, given  in  and  according 
to  the  Jorm    valid  in   Foreign 
Country,  upon,  608.      Stoppage 
and  Seizure  of  in  transUit,  643. 
Bights  relating  to  Succession  to, 
673.     (See  Succession )    Admin- 
istration of  Justice  to  Foreigners 
in  Suits  and  matters  relating  to ; 
rules  of  Law  and  mode  of  Pro- 
cedure,   690.       Jurisdiction    of 
Foreign  Courts  in  cases  between 
Foreigners,  concerning  moveable 
or    immoveable    Property,    698. 
(See  Foreigner.) 
Prussia,  Law  of,  respecting  the  ^atus 
of  Foreigners,  &C.,  266.     Bespecting 
Marriage  of  Foreigners  and  of  Sub- 
jects abroad,  299.     Code  of,  respect- 
ing Divorce,  347.      (See  Divorce,) 
Practice  of,  with  respect-  to  Guar- 
dianship of  Wards,  420.  Code  of,  re- 
specting Contracts  and  Obligations, 
and  the  Conflict  of  Laws  m  relation 
thereto,  602,  616 


B. 


Batification  of  Contracts,  669.  (See 

Obligations,  &c.) 
Beal  Estate,  Possession  of.  a  criterion 

of  Domicil,  193.    (See  Domicil.) 
Beal  Statutes,  Their  effect^  241,  See 

Statutes.) 
Bechtsverhaltniss,  Meaning  of  term.  8 
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Kedesdale  (Lord),  Speech  of,  on  the 

Strathmore  Peerage  Case,  115 
Registration  of  Marriage,  solemnised 

abroad,  291.     {See  Marriage.) 
Reprisals,  Withholding  of  Rights  of 
Foreigner  within  another  State,  a 
just  cause  of,  2 
Revendication,  or  Right  of  Vendor  to 
r^^a Artf  possession  of  Property  sold, 
643-644 
Rhenish  Bayaria,  Law  of,  respecting 

Foreign  Marriages,  300 
Rights  relating  to  Property,  427.  (See 

Property,  &c.) 
Roman  Law.  On  the  subject  of  Origo 
or  Ori^fif  25.  On  Domicil,  33. 
Definition  of  Domicile  42.  On  Di- 
vorce, 363.  On  Property,  Moveable 
and  Immoveable^  429.  On  Obliga- 
tione,  461,  464.  On  Contracts,  470. 
Whether  rule  of  locus  regit  actum 
has  its  rise  in,  492.  Doctrine  of,  as 
to  the  i^Uxee  or  seat  of  Obligations, 
510.  Doctrine  of,  when  there  is  a 
Conflict  of  Laws  as  to  seat  of  Obli- 
gation, 512.  On  the  substance  and 
nature  of  Obligations,  519.  On 
Hypothecation,  574,  575.  On  the 
Discharge  of  Obligations  610.  On 
Shipoumer^s  liability  for  acts  and 
obligations  of  Master,  629.  On  the 
stoppage  of  goods  in  travsitu,  643 
Roman  Law,  References  to—  Page 
Digest,  Lib.  1. 1.  i.  s.  1  27 

L  t.  i.  s.  5        460,  698 
L  t.  y.  s.  10  388 

1. 1.  y.  s.  25  735 

l.t.ix.  8.  11      34,128 
1. 1.  zv.  B.  1  1 

1. 1.  zvi.  s.  108  8 

1. 1.  zvii.  s.  34         514 
II.  1. 1.  s.  20  9 

II.  t.  iy.  8.  5  388 

II.  t  ziy.  466,  470, 

472,  537,  544 

n.  t.  ziy.  8.  27    13,  521 

II.  t.  ziv.  8.  39  536 

IL  t.  zv.  602 

n.  t.  zr.  8.  8  34 

IV.  t.  vi.  8.  28  34 

IV.  t.  iz.  627 

V.  t.  i.  34,  531 

V.  t.  i  8.38  511 

V.  t.  i.  8  65        71,250 

V.  t.  iii.  s.  50  673 

XIL  t.  i.  8.  22  512 

XIII.  t.  iii.  s.  4  612 
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Roman  Law  (continued) : —         Page 
Digest    XHL  t.  vii.  s.  27  466 

XIV.  t  i.  627 

XIV.  t.ii  8. 1  688 

536 
521 
430 
521 
471 
431 


"     XVin.  t.  i.  8.  21 

XIX.  t.  i.  8.  11 

XIX- 1  i.  8.  17 

XIX.  t.  ii.  8.  5,  4 

XIX.  t  y.  8.  15 

XX.  t.  i.  8.  32 
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ft 


XXI.  1. 1.  8.  31  8.  20 

514,  581 

XXI.  t.  ii.  s.  250.  497. 

514,  531,  535 
„  XXn.  t.  i.  498,  526,  555 
„       XXII.  t.  y.  8.  3  260 

„     XXIIL  t.  ii.  8.  5        34,313 
„     XXin.  t.  yi.  &c.  260 

„      XXIV.  t.  i.  ss.  1,  8  341 

„      XXVI.  t.  y.  84 

„     XXVn.  t.  ii.  91 

„    XXVII.  t  ii.  es.  30,  46       34 
„    XXVII.  t.  V.  s.  31  674 

„  XXVIII.  t.  v.  8.  35  429 

XXX.  t.  i.  8.  47  511 
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XXXUI.  t  i.  8.  1 
XXXIV.  t.  y.  s.  26 
XXXV.  t.  i.  8.  38 
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536 
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„     XXXV.  t.  i.  8.  71,  8.  2     108 
„  XL.  t.  y.  8.  28  84 

„  XLI.  t.  i.  88.  34,  61      674 

XLU.  t.  iii.  610,611 

XLIL  t.  v.  88.  1,  2,  3,   515 
XLn.  t.  vii.  611 

XLIII.  t.  V.  s.  8  556 

XLVL  t.  ii.  602 

XLIV.  t.  vii.  470,  474 

XLIV.  t.  vii.  8.  3  464 

XLIV.  t.  vii.  8.  21  515 

XLVI.  t.  iv.  250,  601 

XLVII.  t.  z.  8.  y.  34 

„    XLVin.  t.  zi.  8.  7  601 

L.  1. 1.  34 

L.  t.  i.  88.  3,  4  86 

L.  t  i.  8.  9,143,  91,  151 
L.  t.  i.  8.  20  42,  145 
L.  t  i.  8.  22  100 

L.  t.  i.  88.  22,  32  61 

L.  t  i.  6.  23  101,  118 
L.  1. 1.  8.  27,  42,  54,  100 
L.  t.  i.  8.  31  101,  143 
L.  t  i.  8.  34  145 

L.  t.  i.  6.  38  61 

L.  t  i.  8.  5  47 

L.  t.  ziv.  8.  52  466 

L.  t.  zvi.  8.  1 1  468 

L.  t.  zvi.  8.  24  673 
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Boman  Law  (conttnned) : — 
Digest        L.  t.  zvi.  ss.  190,  239  34 
L.  t.  XYL  B.  203  42 

L.  t  xvii.  B.  34,  474,  498 
L.  t.  ZTii.  8.  172  536 
L.  t.  xix.  8. 34  531,533,535 
L.  t.  zxii.  8.  3  133 

L.  t.  zxyii.  s.  3  133 

Ccxfe,  Lib.  L  t.  i.  242 

II.  t.  in.  8.  9  13 

II.  t.  iii.  8.  20  456 

II.  t.  iii.  8.  21  478 

II.  t.  iv.  602 

IV.  t,  ii.  250 

IV.  t.  X.  470 

VI.  t.  xxii.  8.  2  499 

VL  t.  xxiii.  8.  9      34,  498 
VI.  t.  xxxii.  8.  2  250,  499 
YIL  t.  V.  8.  6  5 

„        VII.  t.  xxxii.  34 

„      VIII.  t.  xliii.  8.  9.  620 

„      VIII.  t.  xlix.  8.  1  500 

X.  t.  xxxi.  8.  36  58 

X.  t.  xxxix.  34 

X.  t.  xxxix.  8.  7  27 

X.  t.  xl.  8.  1  145 

X.  t.  xl.  8.  2  38,  92 

X.  t.  xl.  8.  7  42, 100 

X.  t  xl.  8.  9  61 

XIL  t.  xiii.  61 

InstUut^t  Lib.  1. 1.  ii.  8.  2  460 

1. 1.  xiii.  (de  tuteliB)  404 
I.   t.  xiv.  (qui  test, 
tutores  dari  possunt)  404 
I.  t.  XV.   (de   legit. 

agnat.  tutoli)  404 
1. 1.  zrii.  (de  legit. 

patron.  tutelA)  404 
1. 1.  xix.  (de  fiducia- 

ria  tutel&)  404 
L  t.  XX.  (de  Atiliano 

tutore)  403,  404 

I.  t  xxi.  xxii.  xxiii. 

xxiv.  XXV.  xxvi.  404 

IL  t.  iiL  8.  20  456 

U.  t.  X.  673 

III.   t.   xiv.  470,  474,  643 

III.  t  xvii.  8.  1  465 

IV.  t.  vi.  575,  611 
IV.  t.  XV.  698 

Novelles,  cxii.  c.  ii.  696 

Hussia,  Law  of  Domicil  and  Naturali- 
sation of,  148,  as  to  status  of  For- 
eigners, &c.,  257.  Respecting 
Marriages,  301 
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Sardinia,  Law  of.  respecting  Mar- 
riages, 302.  Code  o£^  respecting 
OHigations  and  Contracts,  and  a 
Conflict  of  Laws  in  reference  th^e- 
to,  503 
Saxony,  Law  of,  respecting  Marriages 

of  Foreigners  and  Subjects,  300 
Schleswig.  Law   of,  respecting  Mar- 
riages,  301 
Scotland,  Law  of,  respecting  Dirozve, 
349,  351,  358.     Law  of,  as  to  Pro- 
perty and  Succession,  431 
Selborne,    Lord,    on  the  Subject   of 

Domicil,  37 
Sentence  (or  Judgment) — 
Foreign  Sentence  of  Divorce,  345. 
Effect  of,  lb.  What  Law  Foreign 
State   should  apply,  346.      Be- 
cognifion  of,  by  other  States,  361. 
{See  Divorce,    &c).      Proof    of 
Foreign  Judgment  or  Decree  be- 
fore Foreign  Tribunal,  707,  727. 
English  Statute  as  to  the  proof 
of,    in     English     Courtfl,    709 ; 
Chapter  on,  727.      Effect  given 
to,  by  Tribunals  of  another  State, 
730.    Practice  of  Foreign  States 
respecting    reception     of^     731. 
Forms  and  manner  of  executing^ 
ib.    As  to   impeaching  Foreign 
Judgments  upon  the  merits,  735. 
When  pleaded  in  bar  to  Suit  in 
English  Court,  739.     Important 
Case  in  English  Court  of  Exche- 
quer   upon    an    award  of    two 
French  Arbitrators,  741.    E^ct 
given    to,  by   Courts  of  North 
American    United    States,    746, 
749.     Nature  and  effect  of  Judg^ 
mcnts   in  rem,  and  as  affecting 
^atus,  ib.    List  of  Decisions  on 
the  effect  of  Foreign  Judgments 
in  England,  756 
Settlement  {Marriage).  {See  Marriage 
Contract).     Law   of  England  re- 
lating to,   328.    May  be  made  in 
bar  of  Wife's  Dower,  ib.     Statute 
enabling,  and  its  construction,  329. 
•  Application  of  Law  to  Aliens,  ib. 
Construction  of,  ib.    Property  not 
included  in  Settlement,  335.     Pro- 
perty accruing  bejore  and  after  Mar- 
riage, 337 
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Ship.  Property  or  Owoership  in, 
changed  during  transitu, — effect  of, 
on  Purchaser,  &c.,  in  Foreign 
Country  from  Master  without 
knowledge,  624.  English  Rules  of 
Navigation  not  applied  to  Foreign 
Ship,  625.  Jurisdiction  of  High 
Court  of  Admiralty  in  England  in 
causes  of  powiession^  ih.  Collision  of, 
at  Sea,  626.  Limitation  of  Owner's 
Liability,  627.  Value  of,  in  Eng- 
land per  ton,  628.  Contract  of 
Master  of,  627,  628.  Bottomry 
Bond  on,  629.  General  Average  in 
case  of  loss,  638.  Right  of  stop- 
page in  transitu  when  Foreigners 
are  concerned,  643,  644 

Slavery,  Incapacity  arising  from  a 
state  of,  273 

Socage,  Guardians  by.  Appointment 
and  Powers  of,  over  Ward,  416 

Status  of  Foreigners,  237,  265 

Status  (Personal).  What  law  shall 
govern,  252.  How  determinable, 
263.  Whether  by  Law  of  Bomicil, 
ih.  Doctrine  which  prevails  out  of 
England  and  America,  264.  Colli- 
sion of  Laws,  ib.  Laws  applied  by 
various  European  Countries,  as  to, 
ih.  Doctrine  which  prevails  in 
England  and  the  North  American 
United  States  as  to,  268.  Incon- 
sistencies of  English  and  North 
American  doctrines,  ih.  Discre- 
pancies between  English  and  Con- 
tinental Law,  269.  Alteration  of 
the  English  and  American  Law  as  to, 
266.  English  Naturalisation  Act, 
ih.  Limitations  which  prevail  as 
to  the  Foreign  and  English  Law 
respecting  the  recognition  of  For- 
eign Personal  Status,  272.  As  af- 
fected by  Marriage.  (See  Marriage, 
&c.)  Of  married  parties,  how  af- 
fected by  change  of  Domicil,  838 

Statutes.  The  positive  Law  of  States, 
241.  Of  throQ  kinds,  Personal, 
Seal,  Mixed,  ib.  Opinion  of  Bar- 
tolus,  242.  Affecting  Contracts, — 
Statutum  of  place  of  Contracts  to 
be  applied,  243.  Affecting  Testa- 
ments, ib.  The  capacity  to  make  a 
Will,  ih.  The  right  to  things,  ih. 
Prohibiting  individual  doing  cer- 
tain things,  ih.  Follows  individual 
into  a  Foreign  State  when  favora- 
bile,  ib ;  but  not  when  odiosuni,  ib. 


Conferring  capacity,  224.  As  to 
succession  ab  intestato,  ib.  Personal, 
Realia,  244.  Mixta,  244,  253, 
245.  Opinions  of  Modem  Jurists 
on  difSdTentclassts  of  Statutes,  246. 
Personal.  {See  Status.) 
Statutes,  List  of,  bbfbbbbd  to  : — 

25  £dw.  IIL  Stat.  2  .  28 
27  Hen.  Vin.  c  10  328 
83  Hen.  VIU.  c.  23                 770 

7  Anne,  c  6  28 

8  Anne,  c.  19     438,  441,  444 
4  Geo.  II.  c.  21  28 

8  Geo.  II.  c  13  442 

26  Geo.  II.  c.  33  277 
12  Geo.  IIL  c.  11  29,  277 
13Geo.  IIL  c.  21  28 
15  Geo.  III.  c.  63  439 
36  Geo.  III.  c.  63  50 
41  Geo.  IIL  c.  107  439 
54  Geo.  UI.  c.  136                   441 

4  Geo.  IV.  c.  76  277,  310 

9  Geo.  IV.  c  31  770 
1  Will.  IV.  c.  22                     691 

5  &  6  Will.  IV.  c.  54  277 

6  &  6  Will.  IV.  c.  83  436 
6  &  7  Will.  IV.  c.  85  277 

1  Vict.  c.  26  205 

l&2Vict.c.  59  441 

1  &  2  Vict.  c.  110  600 

2  &  3  Vict.  c.  67  436 

3  &  4  Vict.  cc.  66  &  66  485 
3  &  4  Vict,  c  105  691 

5  &  6  Vict.  c.  45  444 

6  &  7  Vict,  c  94  740,  770 

6  &  7  Vict,  c  98  770 

7  &  8  Vict.  c.  12  441 
7  &  8  Vict.  c.  66  28 
7  &  8  Vict.  c.  67                     436 

14  &  15  Vict,  c  99  708,  711 
16  &  16  Vict,  c  76  691,  703 

15  &  16  Vict.  c.  83  436 

16  &  17  Vict,  c  51  688 

16  &  17  Vict,  cc  115  436 
17&  18  Vict.  c.    104   (Mer- 
chant Shipping  Act)  623, 

626,  771 

17  &  18  Vict.  c.  125       484 

18  &  19  Vict.  c.  42        691 

18  &  19  Victc.  91  (Merchant 
Shipping  Act)  770,  771 

19  &  20  Vict  c  97  484 
19  &  20  Vict,  c  113  692 
21  &  22  Vict.  a.  93  700 

24  Vict  c.  10  485 

24  &  25  Vict,  c  114  221,677,681 
24  &  26  Vict  c.  121  678 
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Statute?,  List  of,   befbbred  to, 
(continued) : — 

31  &  82  Vict.  c.  61  (Consu- 
lar Miirriage  Act,  282 

82  &  33  Vict,  c  62  763 

32  &  33  Vict,  c  71  690 

33  Vict,  c  14  29.81,68.61, 

78,  74,  266,  704,  773 

83  &  84  Vict.  c.  14  329 
83  &  34  Vict.  c.  93  303 
33  &  34  Vict.  c.  97  666 
86  &  37  Vict.  c.  66                 703 

Statute  of  Frauds,  Operation  of,  as 
to  Contracts  and  Obligations,  481. 
(See  Contracts.) 
Statute  of  Limitations,  Effect  of,  as 
Discharge  of  Obligation.     (See  Ob- 
ligations, Prescription). 
Storj  on  the  subject  of  the  personal 
Status  of   Foreigners,    268.      On 
Foreign  Marriages,  303.     On  the 
Transfer  of  Property,  467 
Succession,  Rights  relating  to,  673 
What  forum  has  jurisuiction  over 
whole  question  of, — that  of  the 
situs  or  that  of  the  Domicil,  674. 
What  Jjaw  shall  govern  ?  ib.   Am 
to    testamentary   succession  and 
succession  ab  intestate  generally, 
674,  676.    As  to  capacity  of  Tes- 
tator, 676.    Form  of  Testament, 
676.    Construction  and  interpre- 
tation of  Testaments  and  Testa- 
mentary Papers,  683 
Succession  ab  uttestato.      How 
affiscted  by  Statutes,  244.    (^S^ 
Statutes.)    Li  the  case  of  motfs- 
able  Property,  686.    What  Law 
shiill  goTem  as  to,  ib.    Persons 
entitled     to     distribution,      ib. 
What  portion  of  estate  primarily 
chaigeable  with  debt,  687.    Dis- 
tributions, &c.,  immoveable  Pro- 
perty, ib.      Currency  in    which 
Legacies  payable,   &.      Interest 
payable  on  Legacies,   688.    In- 
terpretation of   Testaments,  ib. 
As  to  duties  payable  on  Succes- 
sions, ib.    Succession  Duty  Act, 
688 
Sweden,  Marriage  Laws  of,  301 


T. 


Tenterden's  (Lord)  Act  (D  Geo.  IV.  c 
19),  preventing  evasion  of  Statute 
of  Frauds,  respecting  ContrBcts» 
483 

Testaments,  How  afl&cted  by  Statute 
Law,  243.  (See  Statutes.)  Capacity 
to  make,  675.  Form  of,  &c.  676. 
(See  Succession,  Will,  &c.) 

Testamentary  Papers,  Construction  of, 
683 

Thurlow  (Lord  Chancellor),  Decision 
of,  on  ijie  question  of  Domicil,  40 
•  Trade  Mark,  regulated  by  Statute 
Law,  436.  Right  of  Frenchmen  to 
use  that  of  Foreign  Manu&cturer, 
437.  Treaty  between  France  and 
England  as  to,  438.  Piracy  of^ 
444.  Law  of  England  and  of  the 
United  States,  as  to,  446.  Pro- 
visional Measurea  of  Law  for  the 
Prot^tion  of,  762 

Transfer  (of  Real  Property),  With 
reference  to  the  lex  loci  eontraetits, 
and  the  lex  rei  sites,  672.  (See 
Property.)  Of  Obligation.  By 
act  of  Obligee,  ib.  By  operation 
of  Law  on  Property  of  Obligee, 
689.  (See  Obligations,  Bank- 
ruptcy.) 

Transitu,  Stoppage  of  Goods  in, 
right  of  Vendor.  643.  Application 
of  rule  to  cases  in  which  Foroigneis 
concerned,  ib. 

Two  Sicilies,  Law  of  the,  respecting 
Marriage,  301.  Law  of,  as  to  ap- 
pointment and  power  of  Guardian 
over  Wards  and  others,  402.  Code 
of,  respecting  Obligations,  &c,  and 
a  Conflict  of  Laws  in  reference 
thereto,  604 

U. 
United  States.    (See  America.) 


V. 


Vendor,  Right  of,  to  take  possesnon 
of  Property  sold,  while  in  transitu^ 
&c,  643.  Propositions  established 
by  English  Decisions  relative  to^ 
644,  646 

W. 


Tender,  Effect  of,  as  Discharge  of  Ob-      Wages,  Ship's  Master,  Right  of  Lien 
ligation,  620.    (See  Obligations.)  for,  687 
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Ward,  appointment  and  power  of 
Guardian  over  Person  and  Pro- 
perty of,  403 

Widow,  Domicil  of,  61,  62 

Wife,  Necessary  or  Legal  Domicil  of, 

61.  (&•«  DoAiicil.)     When  Widow, 

62.  Divorced  a  mensd  et  thoro^  63. 
Guardian  of  idiot^  64.  When  le- 
golly  separated  from  Husband,  65. 
When  litfing  <epart  but  not  U-gaUff 
Sfparated  from  Husband,  65.  Effect 
of  Marriage  on  Property  of,  313. 
(See  Property.)  Modes  in  England 
of  providing  for,  out  of  Husband's 
Beal  Estate,  328.  (See  Property, 
Marriage,  Dower,  &c.)  Status  of^ 
how  affected  by  Husband's  change 
of  Domicil,  338.  With  respect  to 
Obliaationa  contracted  by,  341. 
With  respect  to  Gifts  between 
Husband  and  Wife,  ib.  Authority 
of  Husband  oyer,  343.  Cannot 
contract  during  Coverture,  344. 
Nor  be  made  liable,  except  where 
Husband  a  Foreigner  belonging 
to  and  abroad  in  a  State  at  War 
with  England,  ib.  French  Wife 
and  French  Law,  350.    Naturali- 


sation   of   Husband     in    Foreign 
State,  its  effect  upon  Wife,  355,  356 

Will,  or  Testament,  capacity  to  make 
a,— how  afiEected  by  Statute  Law 
of  State,  243.  (See  Succession.) 
— Capacity  of  Testator  to  make, — 
what  law  goyems,  674.  Form 
of,  676.  English  Law  amended, 
24  &  25  Vict,  c,  114,  121,  677. 
678.  Testator  changing  his  Domi- 
cil after  making  his  Will, — must  he 
make  a  new  Will  ?  680.  Construc- 
tion of,  by  what  law  governed,  681. 
Dispositions  contained  in,  682. 
Moveable  and  Immoveable  Pro- 
perty, ib.  When  executed  abroad, 
&c.,  cannot  affect  Moveable  Pro- 
perty in  England,  except  by  autho- 
rity of  English  Court  of  Probate, 
ib.  As  to  description  of  Persons 
entitled  to  take  under  a  particular 
denomination,  686.  Succession 
Duty  Act,  688.  Succession  ah  in- 
testate.    (See  Succession.) 

Wurtemberg.  Law  of,  respecting 
Marriage,  300.  Code  of,  respecting 
Obligations,  &c,  and  a  Conflict  of 
Laws  in  relation  thereto,  503 
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